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CASES 

ARGUED   AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

IM  THB 

EASTERN  DISTRICT,  AT  NEW  ORLEANS, 
MARCH,  1844. 


prisknt: 
Hon.  FRAN(?0IS  XAVIER  MARTIN. 
Hon.  HENRY  ADAMS  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON.     • 
Hon.  rice  GARLAND. 


Robert  Layson  V'  Thomas  Rowan'  and  another. 

In  the  State  of  Missiflrippi,  in  which  the  common  law  prcFails,  a  debtor,  though  in- 
solvent, may,  by  a  deed  of  trust,  grajat  a  prefereoce  to  a  part  of  his  creditors  ; 
and,  haying  a  right  to  determine  which  of  them  shall  be  paid,  he  may  dictate  the 
terms  of  payment. 

In  the  case  of  a  mortgage  or  deed  of  trust,  the  possession  of  the  property  by  the 
mortgagor  or  debtor,  until  the  sale,  is  not  inconsistent  with  the  deed,  and  raises 
no  presumption  of  fraud. 

The  fact  that  one  of  the  parties  for  whose  benefit  a  deed  of  trust  was  executed  by 
an  insolyent,  in  another  State,  is  a  son  of  the  debtor,  does  not  authorize  the  con- 
clusion, in  the  absence  of  other  proof,  that  the  debt  is  fraudulent. 

A  debt,  to  secure  which  a  deed  of  trust  has  been  executed,  may  be  described  by 
the  name  of  the  debtor,  and  its  amount  be  left  to  be  ascertained.  Id  cerium  est, 
quod  cerium  reddi  potest 

It  is  no  objection  to  the  validity  of  a  deed  of  trust  under  the  common  law,  that  the 
cestui  que  trust  is  not  a  party  to  the  deed,  nor  that  the  trustee  is  not  a  creditor 
of  the  debtor  who  executed  it. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
Vol.  VII.  1 
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chanarij  J.  This  was  an  action  for  the  balance  due  on  a  pro- 
missory note  by  the  defendants,  residents  of  the  State  of  Missis- 
sippi. An  attachment  was  levied  on  certain  cotton  and  money, 
as  the  property  of  the  defendants.  The  latter  excepted  to  the 
jurisdiction  of  the  court,  on  the  ground,  that  no  property  of  theirs 
had  been  attached,  alleging,  that  the  cotton  seized  telonged  to 
one  Woods  ;  and  they  prayed,  that  the  suit  might  be  dismissed. 
The  answer,  subsequently  filed,  pleaded  a  general  denial.  Woods, 
representing  himself  to  be  a  citizen  of  Mississippi,  intervened, 
claiming  the  property  attached.  He  alleges,  that  the  cotton  at- 
tached, the  proceeds  of  which  were  seized,  was  shipped  to  New 
Orleans^  from  the  State  of  Mississippi;  and  that,  before  it  left 
that  State,  he  had  acquired  a  perfect  title  thereto,  by  virtue  of  a 
deed  of  trust  executed  by  the  defendants,  dated  1st  October,  1S42 ; 
that  all  the  parties  to  the  deed  were  residents  of  that  State ;  that 
by  the  laws  of  that  State,  the  deed  of  trust  gave  him  a  perfect 
title  to  the  cotton,  which  he  had  reduced  into  possession ;  and 
that  the  proceeds  of  the  portion  of  the  cotton  which  had  been 
sold,  had  been  credited,  by  the  factors  who  sold  it,  to  him  before 
notice  of  the  attachment.  The  intervenor  concludes  by  praying, 
that  the  cotton  and  the  money  attached  may  be  adjudged  to  be 
his  property,  and  for  damages.  The  plaintiff  answered  the  peti- 
tion of  intervention,  by  averring,  that  the  claim  of  Woods  was 
simulated  and  without  consideration,  and  designed  to  hinder,  de- 
ay,  or  defraud  the  creditors  of  the  defendants.  The  latter  after- 
wards pleaded  payment  and  usury. 

The  evidence  establishes  the  allegations  of  the  intervenor  ;  and 
the  case  turned  upon  the  validity  of  the  deed  of.  trust  to  him,  un- 
der the  laws  of  the  State  of  Mississippi.  The  deed  to  Woods  is 
in  the  following  words : 

"  This  indenture,  made  the  1st  day  of  October,  1842,  between 
Thomas  Rowan  and  James  S.  Rowan,  of  the  first  part,  and  Wiley 
M.  Woods,  of  the  second  part,  witnesses :  That  the  said  party  of 
the  first  part,  for  and  in  consideration  of  the  debts  hereinafter 
named  and  secured,  and  of  one  dollar  to  them  in  hand  paid,  have 
this  day  bargained,  sold,  and  delivered,  and  by  these  presents  do 
bargain,  sell,  and  deliver  unto  the  said  Woods,  all  the  crops  of 
corn,  fodder,  and  cotton  now  growing  and  being  gathered  on  the 
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following  plantations,  to  wit :  on  the  said  Thomas  Rowan's  plan- 
tations in  Wilkinson  county  and  in  Franklin  county,  and  the 
plantation  in  Adams  county,  occupied  and  cultivated  by  James  J. 
Rowan,  to  be  delivered  to  him,  the  said  Woods,  or  his  agent,  when 
gathered  and  prepared  for  market :  In  trust,  however,  that  said 
Woods  will  sell  the  same  at  private  sale,  in  the  usual  markets,  for 
the  customary  prices,  and  with  the  proceeds  thereof,  pay :  first, 
a  judgment  in  favor  of  M.  F.  Degraffenreid  against  S.  G.  Rowan 
and  others,  on  which  the  said  Woods  is  bound  as  surety  on  a 
forthcoming  bond,  amounting  to  about  $3430  ;  to  Henderson  & 
Franklin,  an  account  due  them  by  said  Rowans  of  $681  44  ;  to 
Buckner,  Stanton  &  Co.,  or  their  assigns,  a  balance  due  them  by 
said  Rowans  of  $2352  42 ;  to  Herring,  for  his  wages  as  overseer 
for  the  present  year,  $500 ;  the  same  to  J.  W.  Rice,  for  same  ser- 
vices ;  to  J.  M' Adams,  his  wages  for  teaching  school  this  year, 
$600 ;  to  William  W.  Rowan,  a  balance  due  him  as  overseer  and 
manager  for  said  Thomas  Rowan,  for  several  years  past,  about 
$3000 ;  and  the  residue  thereof  to  pay  to  Thomas  Henderson,  to 
be  by  him  applied  to  the  purposes  of  a  trust  conferred  on  him  by 
the  deed  of  said  Thomas  Rowan,  James  J.  Rowan,  and  Mary 
Rowan.  In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  above  written. 

T.  Rowan,  [Seal.] 
Jas.  S.  Rowan,  [Seal.] 
W.  M.  Woods."  [Seal.] 
The  deed  above  referred  to  recites,  that  it  is  made  between 
'^  Thomas  Rowan,  James  S.  Rowan,  and  Mary  Rowan,  of  the 
first  part ;  Thomas  Henderson,  of  the  second  part ;  and  the  seve- 
ral and  joint  creditors  of  all,  or  any  one,  or  more  of  the  above 
named  Rowans  who  shall  accept  their  assignment,  of  the  third 
part ; "  that  the  Rowans  have  thereby  conveyed,  in  Irust,  to  one 
Thomas  Henderson,  certain  tracts  of  land,  and  all  the  cattle^ 
horses,  hogs,  mules,  sheep,  farming  utensils,  tools,  and  imple* 
ments  of  husbandry,  household  and  kitchen  furniture ;  and  all 
the  slaves  thereon,  and  their  increase,  and  the  profits  or  proceeds 
of  said  plantation  and  slaves,  with  the  corn,  fodder,  hay,  d&c. ;  to- 
gether with  a  certain  house  and  lot  in  the  city  of  Natchez.  After 
enumerating  various  debts  due  by  the  Rowans,  the  deed  stipu- 
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lates,  that  they  shall  retain  possession  of  all  the  property  conveyed 
to  Henderson,  until  the  same  is  sold ;  that  they  shall  be  entitled 
to  sell  the  growing  crop,  and,  out  of  the  proceeds,  pay  any  small 
debts  due  by  them,  not  provided  for  in  the  deed,  the  current  ex- 
penses of  the  plantation  and  of  their  families,  paying  over  the 
surplus  to  Henderson ;  that,  after  the  year  1842,  the  whole  net 
income  of  said  personal  and  real  estate,  after  defraying  the  ex- 
penses of  their  plantations  and  families,  shall,  in  like  manner,  be 
paid  over  to  Henderson,  or  that  he  may,  at  his  option,  take  pos- 
session of  all  the  cotton  raised  on  said  plantations  as  soon  as  it 
shall  be  ready  for  market,  and  sell  the  same  at  private  sale,  and 
with  the  proceeds  pay,  first,  the  current  expenses  of  the  planta- 
tions and  of  their  families,  as  before  mentioned  ;  that  Henderson 
shall,  as  funds  may  come  into  his  hands,  pay  to  each  of  the  enu- 
merated creditors,  except  one,  a  proportion  of  the  funds,  accord- 
ing to  the  amounts  of  their  respective  debts.  The  deed  further 
provides,  if  the  fund  to  be  so  annually  distributed  shall  not  pay 
twenty  per  cent  on  the  whole  amount  of  the  debts,  that  Hender- 
son may,  at  the  request  of  a  majority  in  amount  of  the  said  credi- 
tors, sei4  a  part  or  the  whole  of  said  property  for  cash,  the  pro- 
ceeds to  be  distributed. as  before  mentioned,  but  the  excepted  cre- 
ditor to  be  paid  only  after  all  the  other  creditors  are  satisfied  ;  that 
if  any  surplus  remain,  it  shall  be  paid  to  the  Rowans ;  that  if  the 
funds  received  by  the  trustee,  from  the  annual  income  of  the  pro- 
perly, suffice  to  pay  twenty  per  cent  annually  on  the  whole 
amount  of  the  enumerated  debts,  with  the  interest  then  due,  no 
sale  shall  be  made,  nor  any  execution  be  issued  under  any  judg- 
ment included  in  the  list  of  debts,  &c.  There  was  a  judgment 
of  nonsuit  below,  and  the  plaintiff  appealed. 

jR.  H.  Chinn^  for  the  appellant. 

Finney,  for  the  defendants.  The  deed  to  the  intervenor, 
Woods,  is  alleged  to  be  void  under  a  statute  of  Mississippi,  in- 
tended to  secure  creditors  and  subsequent  purchasers,  without  no- 
tice, against  fraudulent  loans  and  conveyances.  Howard  &  Hut- 
chinson's Dig.  370.  The  deed  is  alleged  to  be  one  calculated  to 
**  hinder,  delay,  and  defraud  creditors.**  But  the  proviso  at  the 
end  of  the  act,  expressly  protects  all  conveyances  made  in  good 
faith  on  the  part  of  the  grantee,  and  for  a  valuable  consideration. 
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The  deed  to  Woods  was  for  a  valuable  consideration,  and  in  good 
faith  on  the  part  of  the  grantee.  Indeed,  no  fraudulent  intent  is 
proved  against  any  one.  A  statute  similar  to  the  one  quoted,  is 
believed  to  exist  in  all  the  common  law  States.  That  in  Virgi- 
nia is  in  the  same  words.  They  are  all  borrowed  from  the  En- 
glish statutes  of  the  13  and  27  Elizabeth.  It  has  been  repeated- 
ly decided,  both  in  England  and  the  United  States,  that  a  debtor, 
though  insolvent,  may  assign  or  convey  his  property  to  secure 
favorite  creditors,  to  the  exclusion  of  others,  although  such  an 
arrangement  would  necessarily  delay  and  hinder  such  other  cre- 
ditors, by  diminishing  or  consuming  the  fund  to  which  they 
would  have  to  look  for  payment.  2  Johns.  Ch.  R.  283.  1  Bin- 
ney,  513.  But  here  it  is  not  shown  that  the  defendants  were  in- 
solvent. A  trustee,  under  a  deed  of  trust  to  secure  an  honest 
debt,  is  a  purchaser  for  valuable  consideration,  and,  as  such,  pro- 
tected by  the  statute.  2  Johns.  Ch.  R.  189.  So  also,  indemnity 
is  a  valuable  consideration  under  the  statute.  1  Burr.  474.  The 
grantee  in  these  Cases  is  always  protected,  unless  it  is  shown  that 
he  had  notice  of  the  fraudulent  intent  of  the  debtor  to  "  delay, 
hinder,  &c."  He  has  a  right  to  take  a  security,  provided  he  be 
not  privy  to  a  fraudulent  intent  on  the  part  of  the  grantor.  And 
it  makes  no  difference  how  black  may  be  the  fraud  of  the  latter, 
unless  notice  be  traced  to  the  former.  4  Randolph,  302.  4  East, 
1.  1  Binney,  613.  It  is  objected,  that  there  was  no  delivery  of 
possession.  This  is  idle.  Delivery"  of  possession  to  the  trustee, 
never  occurs  on  the  execution  of  a  deed  of  trust.  It  remains  with 
the  debtor,  until  the  time  to  sell.  1  Tuck.  Comm.  Laws  of  Va. 
338,  340,  and  cases  there  cited.  6  Rand.  252.  The  rule  is,  that 
the  possession  should  be  consistent  with  the  deed. 

Huston^  on  the  same  side. 

Maybin^  for  the  intervenor. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  of 
nonsuit.  The  .action  was  brought  upon  a  promissory  note  by 
process  of  attachment  levied  on  a  number  of  bales  of  cotton  and 
on  money,  which  were  claimed  by  Woods,  an  intervening  party. 
The  cotton  and  the  proceeds  in  money,  so  attached,  were  claimed 
by  Woods  as  having  been  his  property  in  the  State  of  Mississippi, 
from  which  they  were  shipped  to  New  Orleans.    He  claimed 
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under  a  deed  of  trust  from  the  defendants,  all  the  parties  to  which 
were  residents  and  citizens  of  Mississippi,  within  which  the  cot- 
ton was  at  the  time.  He  avers,  that  he  did  then  and  there  take 
possession  of  it,  thereby  acquiring,  under  the  laws  of  that  State, 
a  complete  title  thereto  ;  and  that,  before  the  levying  of  the  at- 
tachment, the  money  resulting  from  the  sale  of  part  of  the  cotton, 
had  been  credited  by  the  consignees  to  him. 

The  case  has  been  argued  in  this  court  by  the  counsel  of  the 
defendants,  and  of  the  intervening  party ;  and  the  conclusion  to 
which  we  have  arrived  in  regard  to  the  claim  of  the  latter,  renders 
it  useless  to  notice  the  arguments  of  the  former. 

The  plaintiff's  counsel  contends,  that  the  deed  of  trust  under 
which  the  intervening  party  claimed,  is  null  and  void  :  1st,  be- 
cause the  defendants  were  embarrassed ;  2d,  as  the  conveyance 
is  of  all  their  property ;  3d,  because  they  give  a  preference  among 
their  creditors ;  4th,  because  they  dictate  terms  to  them ;  6th,  be- 
cause the  defendants  retain  possession ;  6th,  on  the  ground  that  the 
deed  is  for  the  benefit  of  the  son  of  one  of  the  defendants ;  7th, 
because  the  amount  of  the  debts  is  indefinite  ;  8th,  because  the 
cestuis  que  trust  are  not  parties ;  9th,  on  the  ground  that  the 
trust  was  destructive  of  the  property  which  was  the  object  of  it ; 
10th,  because  the  trustee  was  no  creditor ;  1 1th,  because  the  deed 
was  voluntary ;  and  12th,  as  it  was  for  the  benefit  of  the  grantors. 

1.  The  embarrassment  of  a  debtor  is  ordinarily  the  induce- 
ment to  the  execution  of  a  deed  of  trust,  by  which  he  is  enabled, 
in  the  countries  where  the  common  law  of  England  prevails,  to 
dispose  of  his  property,  not  only  for  the  benefit  of  all  his  creditors, 
but,  at  times,  for  that  of  particular  ones.  The  counsel  have  ad- 
mitted, that  the  common  law  prevails  in  the  State  of  Mississippi ; 
and  have  consented,  that  the  printed  statutes  of  that  State,  and 
any  common  law  works,  may  be  used  in  this  case.  From  those 
authorities  it  appears,  that  a  debtor  is  not  prohibited  from  dis- 
criminating among  his  creditors  and  granting  a  preference  to 
some.    2  John.  Ch.  R.  283.    I  Binney,  613. 

2.  It  may  be  a  badge  of  fraud  in  a  conveyance  or  sale,  not  to 
a  creditor,  that  the  grantor  or  vendor  disposes  of  all  his  property, 
for  it  will  be  presumed  that  his  object  is  to  leave  nothing  which 
his  creditors  may  touch  ;  but  when  the  conveyance  is  a  trust  for 
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the  benefit  of  bis  creditors,  it  cannot  be  objected  to  him,  as  an 
evidence  of  fraud,  that  he  has  retained  nothing. 

3.  This  objection  has  been  answered  with  the  first. 

4.  The  debtor  having  a  right,  according  to  the  law  of  Missis- 
sippi, to  select  such  of  his  creditors  as  he  intends  to  pay,  may 
well  propose  to  all  or  any  of  them,  the  terms  on  which  the  pay- 
ment is  to  be  made. 

6.  The  possession  of  the  vendor,  after  the  sale,  may  be  urged 
by  third  parties ;  but,  in  a  mortgage  or  deed  of  trust,  the  posses- 
sion of  the  property  until  the  sale  be  made,  is  not  inconsistent 
with  the  deed,  and  raises  no  presumption  of  fraud.  1  Tuck. 
Conun.  Laws  of  Ya.  338,  340,  and  cases  there  cited.  Land  v. 
Jefries,  6  Rand.  262. 

6.  The  son  of  one  of  the  defendants  is  placed  among  the  cesiuis 
que  trusty  as  a  creditor  for  the  sum  of  three  thousand  dollars,  for 
services  as  an  overseer.  He  is  a  young  lad ;  but  that,  and  his 
relationship  to  one  of  the  defendants,  do  not  authorize  us  to  con- 
clude that  the  debt  is  not  a  fair  one,  there  being  no  evidence  of 
the  demand  being  fraudulent. 

7.  A  debt  may  be  described  by  the  name  of  the  creditor,  and 
its  amount  left  to  be  ascertained.  Id  certum  est,  quod  certum 
reddi  potest. 

8.  The  cestuis  que  trust  are  probably  never  made  parties  to 
the  deed ;  for,  if  they  were,  its  character  would  be  changed.  It 
would  become  a  mortgage  or  pledge,  and  the  grantee  would  not 
be  a  trustee,  for  he  would  hold  in  his  own  right. 

9.  This  objection  is  grounded  on  a  fact  from  which  the  counsel 
draws  a  violent  presumption  of  fraud,  which  he  contends  ought 
to  induce  us  to  set  aside  the  deed  of  trust  in  favor  of  the  inter- 
Yiening  party.  The  defendants  had  originally  granted  to  Hen- 
derson, for  certain  purposes,  a  deed  of  trust  on  several  plantations, 
and  the  slaves  and  cattle,  horses,  d&c.,  thereon,  reserving  to  them- 
selves the  possession,  and  the  crops  in  the  meanwhile  resulting 
therefrom.  The  deed  of  trust  of  the  intervening  party  includes 
these  crops,  that  is  to  say,  the  cotton,  corn,  fodder,  hay,  &c., 
which  are  to  be  sold  by  the  trustee ;  so  that,  in  the  opinion  of 
the  counsel,  the  slaves,  cattle,  horses,  mules,  and  every  animal  on 
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the  plantations  must  starve,  every  part  of  the  crop  from  which 
their  sustenance  had  been  provided  for,  being  disposed  of. 

In  retaining  possession  of  the  plantations,  slaves,  and  animals, 
with  the  right  of  raising  and  disposing  of  the  crops,  the  defen- 
dants certainly  undertook  the  obligation  to  provide  for  the  sus- 
tenance of  the  slaves  and  animals.  But  this  obligation  did  not 
last  longer  than  the  possession.  A  violation  of  it  cannot  be  urged 
by  the  second  tnistee,  who  had  no  interest  in  its  performance- 
It  was  no  fraud  as  to  him,  and  cannot  be  urged  by  a  third  party 
as  evidence  of  ill  faith,  either  in  the  grantor  or  -grantee  ;  certain- 
ly not  in  the  latter.  Fraud  will  not  be  presumed ;  and  the  record 
not  showing  whether  any,  or  what  arrangements  have  been 
made  with  Henderson,  the  first  trustee,  we  must  presume  that 
no  injury  was  either  intended  or  done  to  him ;  at  least,  none  the 
knowledge  of  which  is  brought  home  to  the  intervening  party. 

10.  This  objection  has  been  answered  with  the  eighth. 

11.  It  is  of  the  essence  of  a  deed,  or  contract,  that  it  be  volun- 
tarily executed.  If  the  assent  be  extorted,  the  deed  or  contract 
is  null. 

12.  It  is  urged,  that  the  deed  is  for  the  benefit  of  the  grantors. 
It  provides  that  the  trustee,  after  complying  with  the  terms  of 
the  trust,  shall  pay  the  balance  remaining  in  his  hands  to  Thomas 
Henderson,  to  be  by  him  applied  to  the  purposes  of  a  former  deed 
of  trust  of  the  defendants  and  Mary  Rowan.  By  this  former 
deed  the  grantors  reserved  to  themselves,  the  right  to  pay,  out  of 
the  crops  sold  by  them,  such  small  debts  as  they  might  owe,  not 
provided  for  by  the  deed,  the  current  expenses  of  the  plantations 
and  of  their  families,  and  the  trustee,  Henderson,  had  the  option 
to  take  charge  of  the  crops  and  sell  them  ;  but  he  was,  out  of  the 
proceeds,  to  pay  the  current  expenses  of  the  plantations,  and 
those  of  the  families  of  the  grantors.  It  is  urged,  that  any  ba- 
lance remaining  in  the  hands  of  Woods,  after  complying  with 
the  charges  of  the  deed  of  trust  to  him,  was  to  be  paid  to  Hen- 
derson ;  and  that  out  of  it  the  grantors  had  secured  to  themselves 
the  expenses  of  their  families.  It  does  not  appear  to  us  that  they 
did.  They  might,  indeed,  retain  those  expenses  out  of  the  pro- 
ceeds of  the  crops  which  they  sold  ;  and  Henderson  did  not  be- 
come bound  to  pay  those   expenses,  except  out  of  the  crops  of 
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which  he  took  charge,  and  which  he  sold.  No  other  funds  in 
the  hands  of  Henderson  were  made  liable  to  those  expenses ;  so, 
no  balance  which  Woods  might  pay,  could,  in  his  hands,  be  liable 
to  such  expenses.  It  is  clear  that  the  deed  to  Woods  secured 
nothing  to  the  defendants. 

The  plaintiflf  did  not  attach  any  property  of  the  defendants. 
He  did  not  bring  them  into  court,  and  judgment  was  correctly 
given  against  him. 

Judgment  affirmed** 


*  Chinni  for  a  re-hearing.  The  question  in  this  case  is,  whether  the  conyeyance 
to  Woods  was  made,  in  the  language  of  the  statute  of  Mississippi,  to  "  hinder,  de- 
lay, or  defraud  creditors.*'  It  is  conceded,  that  a  party  may  prefer  one  creditor  to 
another ;  but  if,  by  doing  so,  he  attempt  to  secure  any  advantage  to  himself,  the 
deed  is  Toid.  The  embarrassed  condition  of  the  grantor,  from  Twyne^a  case,  report- 
ed by  Coke,  down  to  the  present  day,  has  been  invariably  regarded  as  a  badge  of 
fraud.  1  Coke's  Rep.  836.  4  Bibb,  446.  3  Mar.  241.  2  Litt.  221.  3  Monroe, 
3.  As  to  the  conveyance  being  of  all  the  grantor's  property,  see  4  Bibb,  165 
Lord  Kaimes,  Principles  of  Equity,  492,  497.  5  Term  Rep.  420.  1  Mar.  105. 
The  retaining  of  possession  by  the  vendors,  is  not  merely  evidence  of  fraud,  but  is 
a  fraud  |>«r  m.  2  Kent's  Comm.  412.  Where  those  for  whose  benefit  a  deed  is 
made,  are  not  peurties  to  it,  the  deed  is  void.  See  Combs  v.  M  ^Kinley,  1  Monroe, 
1.  The  objection  that  the  deed  to  Woods  was  voluntary,  has  been  misapprehended 
by  the  court,  and  confounded  with  the  voluntary  execution  of  it.  A  deed  execut- 
ed without  consideration  is  voluntary,  and  such  a  deed  is  void.  Any  reservation 
in  a  deed  of  trust,  or  assignment,  for  the  benefit  of  the  grantors,  avoids  it  See  2 
Kent,  422.  The  deed  to  Woods  did  secure  something  to  the  grantors.  It  provides, 
that  the  surplus,  after  paying  the  debts  therein  provided  for,  shall  be  paid  to  Hen- 
derson, to  be  by  him  applied  to  the  purposes  of  the  deed  of  trust  to  him.  By  the 
deed  to  Henderson,  the  grantors  are  secured  the  possession  and  enjoyment  of  their 
property,  for  the  support  of  themselves  and  their  families,  upon  paying  annually 
twenty  per  cent  on  the  amount  of  the  debts  enumerated  in  the  deed. 

In  the  case  of  Pitts'  Trustees  v.  ViUy,  4  Bibb,  446,  four  only  of  the  twelve 
badges  of  fraud  relied  on  in  this  case,  presented  themselves  :  1st,  Pitts  was  embar- 
rassed ;  2d,  the  conveyance  was  of  all  his  estate,  real  apd  personal,  and  there  was 
no  covenant  on  the  part  of  the  trustee  to  fulfil  the  trust ;  3d,  Pitts  was  permitted  to 
retain  poaseflsion  of  the  property,  and  to  bell  a  part  of  it ;  4th,  the  creditors  were 
not  consulted,  nor  were  they  parties  to  the  deed.  These  circumstances  induced  the 
court  to  decide,  that  the  conveyance  was  fraudulent.  Boyle,  J.,  in  delivering  the 
opinion  of  the  court,  remarks,  that  although  separately  considered,  neither  of  these 
circumstances  might  suflice  to  defeat  the  deed,  the  whole,  together,  were  con- 
clnsive  eyidence  of  an  intent  to  hinder  and  delay  the  creditors  of  Pitts.  But,  in 
the  present  case,  the  deed  is  absolutely  void,  as  the  creditors,  for  whose  benefit  it 
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was  made,  were  not  parties  to  it  In  the  case  of  M*Kinley  and  Combs,  already 
quoted,  Grimes  executed  a  deed  of  trust  of  all  his  property  to  Judge  M'Kinley,  for 
the  payment  of  all  his  debts.  Combs,  a  creditor  not  proyided  for,  resisted  the  con- 
veyance, and  the  conrt  decided,  that  inasmuch  as  M'Kinley  was  not  a  creditor,  and 
the  eetivis  que  trust  were  not  parties,  nor  assented  to  it  at  the  time  of  its  execution, 
it  was  absolutely  void  as  to  Combe,  a  creditor.  See  also  the  cases  in  1  J.  J.  Mar* 
shall's  Rep.  213,  226,  342.    4  Monroe,  581. 

The  conrt  have  concluded,  as  no  property  of  the  defendants  was  attached,  that 
the  defendants  were  not  before  the  court-  But  the  record  shows,  that  the  defen* 
dants  appeared  by  their  counsel  and  pleaded. 

Re-hearing  refused. 


Eliza  R.  Whittemore  v.  Jacob  J.  Watts,  Sheriff. 

Where  the  certificate  of  the  clerk  states  that  the  record  contains  copies  of  all  the 
documents  on  file,  and  a  complete  transcript  of  all  the 'proceedings  had,  and  of 
all  the  testimony  adduced  on  the  trial,  it  is  sufficient. 

An  irregularity  in  the  service  of  citation  of  appeal  on  one  appellee,  will  not  autho- 
rize the  dismissal  of  the  appeal  on  his  motion,  much  less  on  that  of  his  co-ap- 
pellee. 

Where  an  intervening  party  prays  for  a  dissolution  of  an  injunction  obtained  by 
plaintiff,  and  for  interest  and  damages,  the  plaintiff  cannot,  by  dismissing  his 
suit,  deprive  the  former  of  his  right  to  a  judgment. 

Appeal  from  the  District  Court  of  Livingston,  Jones,  J. 

Martin,  J.  This  suit  was  commenced  by  an  injunction  ob« 
tained  by  the  plaintiff  against  the  defendant,  the  Sheriff  of  the 
parish,  to  stay  proceedings  on  a  writ  of  ^.  /a.,  under  which  he 
had  seized  property  of  the  husband  of  the  plaintiff,  against  whom 
the  latter  had  a  judgment  of  separation  of  property,  which  gave 
her  a  mortgage  superior  to  that  resulting  from  the  judgment  on 
which  the  writ  of  ^.  fa.  had  issued. 

Taylor  and  others,  the  plaintiffs  in  the  writ  of  ^i.  fa.  interven- 
ed, and  prayed  for  the  dissolution  of  the  injunction,  on  the 
ground  that  they  were  not  made  parties  to  the  suit,  and  on  ac- 
count of  the  insufficiency  of  the  affidavit  and  petition. 

The  Sheriff  filed  an  exception  on  the  ground,  that  he  is  with- 
out interest  in  the  suit,  and  that  the  plaintiffs  in  the  fi.  fa.  are 
not  parties ;  and  he  prays  to  be  dismissed.  The  exception  was 
overruled,  and  the  intervening  party  appealed.    The  appeal  was 
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dismissed  on  the  ground  that  it  was  premature,  the  application 
of  the  intervening  party  not  having  been  acted  upon  below,  and 
no  irreparable  injury  having  resulted  to  him  from  the  Sheriffs 
exception  being  overruled. 

The  judgment  of  this  court  was  entered  on  the  minutes  of  the 
District  Court,  and  the  plaintiff  having  moved  for  the  dismissal 
of  her  suit,  which  was  accordingly  entered  at  her  cost,  the  in- 
tervening party  has  appealed,  and  made  the  plaintiff  and  Sheriff 
appellees. 

The  plaintiff  and  appellee  has  moved  for  the  dismissal  of  the 
appeal,  on  the  following  grounds :  1st.  That  the  record  is  not 
duly  certified ;  2d.  That  the  appellants  are  not  parties  to  the 
judgment  appealed  from,  nor  affected  thereby;  3d.  That  the 
appeal  was  taken  too  late ;  4th.  That  there  is  no  judgment  on 
the  appellants'  intervention  or  opposition ;  5tb.  Because  the  cita- 
tion of  appeal  was  irregularly  served  on  the  Sheriff  and  appellee ; 
6th.  Because  the  appellant  made  no  opposition  to  the  dismissal 
or  discontinuance  of  the  injunction. 

1.  The  clerk's  certificate  states  that  the  record  contains  copies 
of  all  the  documents  on  file  and  of  all  the  testimony. 

2.  The  appellants  intervened  in  the  suit  below,  and  thereby 
became  parties  thereto,  praying  for  the  dissolution  of  the  injunc- 
tion, for  damages  and  costs.  They  are,  therefore,  affected  by  a 
judgment  which  dismisses  the  suit  without  any  action  on  their 
claim  for  damages,  and  thus  rejects  their  claim. 

3.  The  judgment  of  dismissal  now  appealed  from,  was  moved 
for  and  entered  October  8, 1842,  but  was  not  signed  by  the  Judge 
until  October  3,  1843,  the  very  day  on  which  the  appeal  was 
granted.  Counting  the  year  during  which  the  appeal  was  in 
time,  from  the  day  the  judgment  was  entered,  the  party  had  still 
five  days  to  appeal  in  ;  and  counting  from  the  signature  of  the 
Judge,  the  year  had  just  begun. 

4.  There  is,  as  to  the  appellants'  opposition  or  intervention,  a 
judgment  against  them  which  denies  them  what  they  ask,  or,  at 
least,  refuses  to  allow  it  to  them. 

6.  The  irregularity  in  the  service  of  the  citation  on  the  Sheriff 
would  not  authorize  a  dismissal  of  the  appeal  on  his  motion, 
much  less  on  that  of  the  plaintiff. 
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6.  It  does  not  appear,  and  it  is  denied  by  the  appellant's  coun- 
sel, that  the  judgment  of  dismissal  was  given  in  his  presence,  or 
at  the  time  of  which  he  had  notice. 

It  does  not  appear  to  us  that  the  appeal  ought  to  be  dismissed. 
We  are  not  to  presume  that  other  documents  were  used,  than 
those  on  file ;  and  the  motion  for  a  judgment  of  dismissal  was 
not  followed  by  any  trial.  The  first  appeal  by  the  intervening 
party  in  this  suit,  was  granted  on  the  3d  of  May,  1842,  and  not 
dismissed  until  the  28th  of  March,  1843.  In  the  meanwhile,  to 
wit,  on  the  8th  of  October,  J  842,  the  plaintiff  moved  for  a  judg- 
ment of  dismissal,  which  was  accordingly  entered.  This  was, 
as  far  as  it  concerned  the  intervening  party  and  appellant,  a 
nullity,  as  the  District  Court  was,  as  to  him,  ousted  of  its  juris- 
diction by  the  appeal,  whatever  might  be  the  effect  of  the  dis- 
missal between  the  plaintiff  and  the  Sheriff.  On  the  3d  of  Octo- 
ber, 1843,  the  District  Judge  affixed  his  signature  to  the  judg- 
ment, after  the  jurisdiction  of  his  court  was  restored  by  the  dismis- 
sal of  the  appeal. 

We  are  of  opinion  that  he  erred.  The  intervening  party  hav- 
ing prayed  for  a  dissolution  of  the  injunction,  and  for  interest 
and  damages,  was  entitled  to  them,  and  could  not  be  deprived 
thereof  by  the  act  of  the  plaintiff.  We  have  taken  no  notice  of 
the  Sheriff,  because  he  has  not  been  cited,  and  nothing  is  asked 
against  him. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  permit- 
ting the  plaintiff  to  dismiss  her  injunction,  be  annulled  and  re- 
versed; and  that  the  cause  be  remanded  to  the  District  Court  to 
be  proceeded  in  according  to  law  ;  the  plaintiff  paying  the  costs 
of  this  appeal. 

Watterston  and  Greiner,  for  the  plaintiff. 

Hoffman  and  H.  D,  Ogderty  for  the  appellants. 
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Richard  T.  Christmas,  Tutor  of  William  S.  Weston  and 
others,  Minors,  v.  Isabella  A.  Fluker. 

Proof  of  notice  of  protest  directed  to  the  legral  representative  of  an  endorser  who 
bad  died  before  the  maturity  of  the  note,  i«  insufficient  to  entitle  the  holder  to 
recover  in  an  action  against  the  heir  of  the  latter. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 
This  was  an  action  against  the  heir  of  the  endorser  of  a  promis- 
sory note.  It  was  proved,  that  the  heir  had  been  put  in  posses- 
sion of  the  estate  of  her  ancestor  before  the  maturity  of  the  note ; 
but  the  notice  of  protest  was  directed  only  to  the  legal  represen- 
talive  of  the  deceased.  The  plaintiff  was  nonsuited,  and  ap- 
pealed. 

A.  M.  Dunn,  for  the  appellant. 

Z.  S.  Lyons,  for  the  defendant.  The  notice  is  bad.  It  should 
have  been  directed  to  the  heir.  Bailey  on  Bills,  287-8,  and  note 
a.  Chitty  on  Bills,  629,  and  note  k.  Bank  of  Louisiana  v. 
SmUh,  4  Rob.  276. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  of  non- 
suit in  favor  of  the  defendant,  sued  as  heir  of  the  endorser  of  a 
promissory  note.  The  irregularity  of  the  notice  was  pleaded,  and 
the  plea  sustained,  we  think  correctly,  by  the  First  Judge.  The 
notice  was  enclosed  in  a  letter,  not  directed  to  the  defendant  by 
her  name,  but  to  the  legal  representative  of  her  ancestor,  the  en- 
dorser. 

Judgment  affirmed. 


George  M'Michael  v.  David  H.  Gillispie. 

The  Borety  in  a  sequestration  bond  cannot  be  made  responsible  for  any  injury  to  the 
property  sequestered,  prior  to  the  date  of  the  bond. 

Appeal  from  the  District  Court  of  Livingston,  Jones,  J. 
Martin,  J.  The  defendant  is  appellant  from  a  judgment  on 
a  sequestration  bond,  which  he  executed  as  surety  of  Weathersby, 
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in  a  suit  brought  by  the  present  plaintiff  against  the  latter.  The 
defendant  admitted  his  execution  of  the  bond ;  but  averred,  that 
the  plaintiff  had  no  claim  on  him,  as  no  judgment  was  given 
against  Weathersby,  in  the  suit  in  which  the  property  of  the  lat- 
ter was  sequestered ;  that  there  has  been  no  breach  of  the  condi- 
tion of  the  bond ;  that  the  property  sequestered  was,  without  any 
judgment  obtained  or  any  order  of  the  court  for  the  restoration 
of  the  property  sequestered,  resumed  by  the  plaintiff,  under  an 
agreement  between  him  and  Weathersby,  to  which  the  present 
defendant  was  not  a  party ;  and  that,  from  the  date  of  the  seques- 
tration bond  and  the  subsequent  delivery  of  the  property  to  Wea- 
thersby until  the  resumption  of  it  by  the  plaintiff,  it  suffered  no 
injury  or  deterioration. 

In  an  amended  answer,  the  defendant  urged,  that  the  plaintiff 
acquired  no  right  by  the  sequestration,  because  the  writ  on  which 
the  property  was  sequestered  was  illegally  issued,  there  having 
been  no  order  of  court  therefor. 

The  sequestration  bond  bears  date  the  3d  of  October,  1838. 
Several  witnesses  were  sworn,  who  proved  the  killing  of  several 
hogs,  the  death  of  several  oxen,  and  the  felling  of  a  number  of 
trees,  from  whose  testimony  the  jury  inferred  that  the  property 
sustained  damage  to  the  amount  of  $400,  for  which  the  judg- 
ment appealed  from  was  given. 

The  record  shows  that,  in  the  month  of  October,  1839,  a  com- 
promise was  entered  into  by  the  plaintiff  and  Weathersby,  which 
terminated  without  the  participation  of  the  present  defendant,  in 
the  resumption  of  the  sequestered  property  by  the  plaintiff,  with- 
out any  judgment  having  been  obtained  by  the  latter. 

The  counsel  for  the  appellant  has  contended,  that  the  plaintiff 
and  appellee  could  only  acquire  a  claim  on  his  client  by  a  judg- 
ment against  Weathersby,  in  the  suit  in  which  the  sequestration 
bond  was  given  ;  while  the  adverse  counsel  has  urged,  that  after 
the  execution  of  the  sequestration  bond,  the  plaintiff  acquired  a 
claim  for  any  injury  or  deterioration  suffered  by  the  property, 
inchoate,  perhaps,  and  defeasible  by  a  judgment  in  favor  of  Wea- 
thersby, but  which  became  complete  by  the  resumption  of  the 
property  sequestered,  with  the  consent  of  Weathersby.  The  con- 
clusion to  which  we  have  come,  as  to  the  damages  given  by  the 
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jaiy,  renders  it  useless  to  pronounce  any  opinion  on  the  point  on 
-which  the  counsel  of  the  parties  dijSer. 

In  their  testimony  in  regard  to  the  damage,  not  one  of  the  wit- 
nesses shows  any  injury  or  deterioration,  after  the  date  of  the  se« 
questration  bond.  It  is  clear,  that  the  appellant  cannot  be  respon* 
sible  for  any  injury  or  deterioration,  between  the  original  posses- 
sion of  Weathersby,  and  his  dispossession  under  the  writ  of  seques- 
tration. The  only  witnesses  who,  for  any  period,  state  the  inju- 
ry or  deterioration,  fix  it  in  the  spring  of  183b,  or  the  summer  of 
that  year ;  while  the  sequestration  bond  was  given  in  the  autumn, 
i.  c,  on  the  3d  of  October,  1838.  No  part  of  the  testimony  en- 
ables us  to  discover  any  injury  or  deterioration  after  that  date. 
The  verdict  of  the  jury  was,  consequently,  erroneous. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed ;  and  that  ours  be  for  the  defendant,  with 
costs  in  both  courts. 

Watterston,  for  the  plaintiff. 

Sheaf e  and  Penn^  for  the  appellant. 


Albert  Gallatin  Gilbert  and  others.  Heirs  of  Walker 
Gilbert,  deceased,  v,  Philip  Buro  and  others. 

A  jttdf^ent  of  nonsnit,  or  one  rendered  in  a  case  in  which  the  parties  are  not  the 
the  same,  cannot  support  the  plea  of  ren  judicata. 

The  accounts  of  the  tutor  must  be  settled,  before  any  order  can  be  obtained  for  the 
aeixure  and  sale  of  property  in  the  possession  of  a  third  person,  subject  to  the 
general  mortgage  in  favor  of  the  minor  ;  but  a  judgment  in  favor  of  the  latter, 
rendered  on  an  opposition  made  by  him  to  a  tableau  of  distribution  presented  by 
the  cnratrix  of  the  deceased  tutor,  ordering  the  minor  to  be  placed  thereon  as  a 
creditor  of  the  deceased  for  the  amount  elaimedi  and  recognizing  his  mortgage i 
is  a  sufficient  settlement.  * 

Appeal  from  the  District  Court  of  Baton  Rouge,  Johnson^  J. 

Garland,  J.  The  plaintiffs  are  the  heirs  of  the  late  Walker 
Gilbert,  whose  succession  was  opened  in  the  parish  of  Ascension, 
about  the  year  1818.  Shortly  after  his  decease,  Lloyd  Gilbert,  a 
resident  of  the  parish  of  East  Baton  Rouge,  was  appointed  tutor 
of  the  plaintiffs,  who  were  minors.    He  acted  as  such  until  his 
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death,  in  the  yeeir  1825,  when  Landry  and  Picou  were  appointed 
representatives  of  the  minors.*  The  widow  of  Lloyd  Gilbert  ad- 
ministered upon  his  estate,  which  proved  to  be  insolvent.  Short- 
ly after  her  appointment  as  curatrix,  Landry  and  Picou  cited  her 
into  the  Court  of  Probates  of  the  parish  of  Ascension,  to  render 
an  account  of  the  administration  of  Lloyd  Gilbert,  as  the  tutor 
of  the  plaintiffs.  An  account  was  rendered,  and  the  case  was 
tried.  The  Judge  declared,  that  *' having  heard  the  parties  inter- 
ested in  the-  rendition  of  the  above  account,  the  heirs  of  Walker 
Gilbert  as  well  as  the  curatrix  of  Lloyd  Gilbert's  estate,  represent- 
ed by  counsel,  I  have  settled  the  liquidation  of  the  said  account 
as  follows,  viz :  the  half  of  the  estate  accruing  to  the  heirs  of 
Walker  Gilbert  at  twenty-nine  thousand  six  hundred  and  eighteen 
dollars,  out  of  which  sum  there  must  be  deducted  the  half  of  the 
debts  allowed,  amounting  to  seven  thousand  six  hundred  and 
seventy-nine  dollars  and  sixty  cents  and  a  half;  and  it  remains 
to  be  decided  on  the  half  of  the  account  and  vouchers  laid  over 
for  further  examination,  amounting  to  six  thousand  seven  hun- 
dred and  seven  dollars  sixty-seven  cents  and  a  half."  This  was 
signed  by  the  Judge,  and  dated  the  12th  September,  1825.  No- 
thing more  was  done  in  the  case  until  the  5th  of  April,  1827,  when 
the  attorney  for  the  plaintiffs  moved  the  court  for  leave  to  discon- 
tinue the  suit,  and  it  was  granted,  on  the  payment  of  costs  by 
the  plaintiffs.  On  the  27th  of  October,  1829,  the  plaintiffs  in  the 
aforesaid  case  took  a  rule  on  Mrs.  Gilbert,  the  curatrix,  to  show 
cause  why  the  above  order  of  discontinuance  should  not  be  set 
aside,  and  why  the  court  should  not  proceed  to  a  final  liquidation 
of  the  account  of  the  minors,  because  said  order  was  irregularly 
and  inconsiderately  granted,  and  was  contrary  to  law,  a  judg- 
ment having  been  already  rendered  on  part  of  the  account.  To 
this  rule  the  curatrix  answered,  that  the  court  had  no  power  or 
authority  in  law  now  to  do  any  act  or  thing,  or  to  make  any  order 
touching  the  said  judgment,  which  is  final.  It  is  denied  that  the 
discontinuance  was  contrary  to  law,  or  was  improperly  taken,  it 
being  the  act  of  the  plaintiffs,  themselves.    The  rule  was  made 


*  Landr^'  was  appointed  tutor  of  one  of  the  minors,  and  Picou  curator  ad  litem 
of  another. 
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absolute,  and  shortly  after  the  court  proceeded,  without  any 
further  answer  and  in  the  absence  of  the  curatrix,  to  a  settlement 
and  final  liquidation  of  the  account  rendered  by  her ;  whereupon, 
after  recapitulating  the  previous  proceedings,  a  judgment  was 
rendered  on  the  22d  of  March,  1830,  fixing  the  balance  due  by 
the  estate  of  Lloyd  Gilbert  to  the  minors  for  whom  he  was  tutor, 
at  the  sum  of  $21,445  37,  with  interest  at  five  per  cent  from  the 
7th  day  of  March,  1825,  until  paid. 

Some  time  after  the  rendition  of  this  judgment,  the  curatrix 
filed  in  the  Probate  Court  of  East  Baton  Rouge,  where  the  suc- 
cession of  Lloyd  Gilbert  was  opened,  a  tableau  of  the  debts, 
stating  their  rank  and  privilege  ;  and  she  prayed  to  be  permitted 
and  authorized  to  pay  them.  On  this  tableau  the  heirs  of  Walker 
Gilbert  were  not  placed  as  creditors,  in  consequence  of  which, 
tliey  opposed  its  homologation.  On  a  final  hearing,  they  were 
recognized  as  creditors,  and  ordered  to  be  placed  on  the  tableau 
for  the  sum  above  stated,  with  interest ;  and  their  general  mort- 
gage was  recognized. 

The  petitioners  set  forth  all  these  proceedings  in  detail ;  allege 
the  receipt  of  large  sums  of  money  by  their  tutor  ;  aver  that  the 
defendants  are  in  possession  of  certain  property  owned  by  Lloyd 
Gilbert  in  his  lifetime,  on  which  their  legal  mortgage  exists ; 
and  pray  that  it  may  be  seized  and  sold  to  satisfy  their  demand. 

The  defendants  answer,  that  this  question  has  been  decided  by 
a  judgment  rendered  in  the  case  of  the  present  plaintiffs  against 
Nephlerand  Boyle.  See  15  La.  69.  Secondly,  that  the  plaintiffs 
cannot  recover  against  the  respondents,  without  first  having  a 
regular  settlement  and  liquidation  of  the  accoHUts  of  the  tutor- 
ship, which  has  never  been  done.  They  aver,  that  the  judgment 
relied  on,  obtained  in  the  Probate  Court  of  Ascension,  is  illegal, 
irregular,  and  void,  having  been  obtained  without  parties ;  and 
that  the  pretended  judgment  obtained  in  the  court  in  Baton 
Rouge,  has  for  its  basis  that  above  mentioned.  They  further 
answer,  that  the  judgments  were  obtained  by  fraud  and  collusion ; 
and  allege  that  they  have  a  right  to  contest  them. 

On  the  trial,  the  plaintiffs  gave  in  evidence  all  the  mortuary 
proceedings  relating  to  Walker  Gilbert's  succession,  comprising 
the  inventory  and  sale,  and  many  accounts  and  vouchers.    They 
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also  produced  the  receipts  of  Lloyd  Gilbert  for  large  sums  of 
money  received  on  account  of  the  minors,  exceeding  in  amount 
the  sum  claimed  as  due.  They  exhibit  the  judgment  of  the 
Probate  Court  of  East  Baton  Rouge,  as  well  as  that  from  Ascen- 
sion ;  and  show,  that  the  property  in  question  belonged  to  Lloyd 
Gilbert,  while  he  was  their  tutor.  There  was  a  judgment  in 
favor  of  the  defendanis,*'  and  the  plaintiffs  have  appealed. 

The  exception  of  the  case  having  bfeen  heretofore  adjudged  in 
that  of  the  present  plaintiffs  against  Nephler  and  Boyle,  reported 
in  15  La.  59,  we  think  cannot  prevail.  The  judgment  in  that 
case  was  one  of  dismissal  or  of  nonsuit  only ;  and  cannot  ope* 
rate  as  a  bar  to  another  action.  Besides  this  difficulty,  the  suit 
is  not  between  the  same  parties,  and  the  action  is  based  on  other 
grounds ;  although  the  object  or  judgment  sought,  be  similar, 
perhaps  the  same. 

It  is  very  true,  that  the  plaintiffs  cannot  recover  against  the  de- 
fendants, without  having  their  accounts  against  their  tutors 
liquidated  and  ascertained.  In  the  present  case  we  think  this 
has  been  done.  The  proceedings  in  the  Probate  Court  of  Ascen- 
sion would  not,  in  our  opinion,  be  a  sufficient  liquidation  and 
ascertainment  of  the  amount,  as  we  said  in  the  case  against 
Nephler  and  Boyle,  15  La.  59 ;  but  within  a  short  time  after 
these  proceedings  were  completed,  the  plaintiffs  again  presented 
themselves  to  the  Probate  Court  of  East  Baton  Rouge,  and,  as- 
serting that  they  were  creditors,  made  opposition  to  a  tableau  or 
list  of  creditors  presented  by  the  curatrix  of  I  iloyd  Gilbert's  suc- 
cession. On  the  trial  of  this  opposition,  as  we  have  before  stated, 
the  claim  of  the  plaintiffs  was  recognized,  and  they  were  placed 
on  the  list  or  tableau  for  the  amount  claimed,  their. mortgage  re- 
cognized, and  the  curatrix  ordered  to  pay  them.  Prom  this  judg- 
ment she  has  never  taken  any  appeal.  If  there  had  been  any 
error  or  fraud  in  the  proceedings  in  the  Probate  Court  of  Ascen« 
sion,  the  curatrix  had  an  opportunity  of  showing  the  fact.  No 
such  defence  was  then  set  up ;  or,  if  it  were,  it  was  overruled. 
The  defendants'  counsel  insists,  that  the  judgment  of  the  Probate 
Court  of  Ascension  formed  the  basis  of  that  in  East  Baton  Rouge, 


*  The  judgment  was  one  of  nonsuit. 
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which  was  a  nullity.  It  is  possible  that  such  may  have  been 
the  case ;  but,  as  we  have  not  all  the  evidence  before  us  on  which 
the  Judge  of  the  latter  court  acted,  we  cannot  say  on  what  he 
based  his  judgment.  We  see  the  judgment,  which  has  been  in 
force  for  more  than  ten  years,  and  we  cannot  disregard  it.  We 
see  no  evidence  of  fraud  and  collusion  in  obtaining  either  of  the 
judgments.  On  the  contrary,  when  the  curatrix  was  present  at 
any  trial,  she  resisted  the  plaintiffs'  demand,  and  did  not  appeal 
from  the  final  judgment  to  have  it  corrected  or  annulled,  although 
duly  notified  thereof.  Besides,  the  plaintifis  have  shown  by  the 
mortuary  proceedings  in  their  ancestor's  succession,  and  by  other 
evidence,  the  receipt  of  large  sums  of  money  by  Lloyd  Gilbert, 
as  their  tutor.  On  the  part  of  the  defendants  nothing  is  shown 
Co  rebut  this  testimony,  or  to  raise  any  presumption  of  fraud, 
further  than  the  irregular  proceedings  in  the  Probate  Court  of 
Ascension  g;o  to  establish  that  fact  In  those  proceedings  we 
do  not  see  any  thing  fraudulent,  although,  we  think,  the  rein- 
stating the  suit  after  it  had  for  a  long  time  been  discontinued  by 
the  plaintiffs,  was  irregular  and  illegal,  and  does  not  confer  any 
right  on  them.  But  other  evidence  being  now  giveyi,  making 
the  case  different  from  what  it  was  in  the  instance  of  Nephler 
and  Boyle,  our  judgment  must  be  governed  by  it. 

The  judgment  of  the  District  Court  i^,  therefore,  annulled  and 
reversed ;  and  it  is  ordered  and  decree^},  that  the  plaintiffs,  Albert 
O.  Gilbert  and  others,  do  have  judgment  in  their  favor ;  and  that 
the  defendants,  Philip  Burg  and  others,  pay  to  them  the  sum 
claimed  in  their  petition,  to  wit,  the  sum  of  eighteen  thousand, 
nine  hundred  and  seventy-seven  dollars  and  sixty-two  cents, 
with  interest,  at  five  per  cent,  per  annum^  from  the  fourth  day  of 
September,  1837,  until  paid  ;  or,  that  they  surrender  the  proper- 
ty described  in  the  petition,  to  be  sold  under  the  legal  or  tacit 
mortgage  existing  in  favor  of  the  plaintiffs,  to  pay  said,  sum, 
with  interest  aforesaid.  The  defendants  to  pay  the  costs  in  both 
courts. 

Duffd^  for  the  appellants.  •    .,   •  • 

Bnmot,  for  the  defendants. 
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George  W.  Watterston  v.  Aktoine  Jetche  and  another. 

Plaintiff  porchased  from  the  heirs  of  an  actual  settler,  a  claim  to  a  tract  of  land 
which  had  been  recommended  by  the  Register  and  Receiver  for  confirmation, 
and  which  was  subsequently  confirmed.  In  an  action  against  the  defendants, 
who  set  up  no  title,  for  a  trespass  committed  before  the  title  was  confirmed  : 
Held,  that  plaintiff's  title  was  sufficient  to  mainiain  an  action  against  a  mere 
trespasser. 

Where  one,  through  ignorance,  commits  a  trespass  on  another's  land,  by  cutting 
and  removing  timber,  he  will  be  responsible  only  for  the  actual  value  of  the  tim- 
ber used  or  destroyed.  Per  Curiam  :  The  case  is  different,  where  one  wilfully 
and  knowingly  commits  a  trespass  on  private  property. 

Appeal  from  the  District  Court  of  East  Baton  Rouge.  John- 

SOUj  J. 

Watterston^  pro  se,  cited  Kerjiion  v.  Guenon,  7  Mart.  N.  S. 
171.  Peytavin  v.  Winter^  6  La.  559.  Batllio  v.  Burney,  3  Rob. 
317. 

McKinriey,  for  the  appellants. 

Garland,  J.  The  plaintiff,  alleges  that  he  is  the  owner  and 
possessor  of  a  tract  of  land  lying  between  the  river  Amite  and  the 
bayou  Manchac,  and  that  the  defendants  have  committed  vari- 
ous trespasses  on  it,  by  cutting  and  carrying  away  valuable  tim- 
ber, for  which  he  asks  two  thousand  dollars  as  damages.  The 
defendants  aver,  that  they  are  not  indebted  in  any  manner  or  sum 
to  the  plaintiff;  that  he  is  not  the  owner  of  the  land  on  which 
the  trespasses  are  alleged  to  have  been  committed,  and  never  had 
possession  of  it,  nor  is  entitled  to  possession  thereof;  and  they 
deny,  generally,  all  the  allegations. 

The  petition  was  filed  on  the  20th  July,  1842.  On  the  trial, 
it  was  shown  that  the  title  to  the  land  was  confirmed  to  the 
author  of  the  plaintiff's  title,  by  an  act  of  Congress  passed  four- 
teen days  previously.  The  claim  was  recommended  for  confir- 
mation in  1837,  by  the  Register  and  Receiver,  on  proof  of  settle- 
ment and  cultivation  by  one  Ruckman,  from  the  year  1790  to 
1804.  There  is  no  proof  of  any  actual  occupancy  by  the  origi- 
nal settler  or  the  plaintiff,  since  the  latter  period.  The  plaintiff 
purchased  the  land  of  an  heir  of  Ruckman,  in  February,  1840, 
by  notarial  act,  for  the  sum  of  three  hundred  dollars  ;  but  he  does 
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not  appear  to  have  exercised  any  open  acts  of  ownership  over  it, 
until  the  commencement  of  this  suit.  On  the  township  map, 
made  in  the  year  1830,  and  produced  by  the  plaintiff  as  evidence, 
the  land  is  represented  as  public.  The  surveyor  who  returned 
this  map,  says,  that  he  always  considered  the  land  as  belonging 
to  the  United  States,  and  that  when  the  defendants  went  on  it  to 
cut  timber,  he  ran  out  the  lines  for  them  and  told  them  it  was 
pnblic  land.  The  neighbors  considered  it  as  public ;  and  the 
person  residing  on  the  adjoining  land  had  only  heard  of  the  plain- 
tiff's claim,  a  short  time  before  the  commencement  of  this  suit. 
It  does  not  appear  that  any  location  or  survey  has  ever  been  made 
of  the  claim.  The  evidence  shows,  that  the  defendants  went  on 
the  land  with  a  number  of  laborers,  and  cut  a  large  quantity  of 
oak  timber,  for  the  purpose  of  making  staves.  When  the  suit 
was  commenced,  there  were  between  fifty  and  sixty  thousand  al- 
ready made,  and  about  twenty  trees  were  cut  down,  which  were 
afterwards  made  into  staves  by  the  defendants  ;  but  how  many 
they  made,  is  not  shown.  Some  of  the  witnesses  think  the  trees 
worth  more  than  the  soil ;  others  think  the  soil  more  valuable. 
One  witness  says,  that  the  value  of  a  tree,  suitable  to  make  staves, 
is  about  fifty  cents.  When  the  staves  are  made,  their  value  is 
about  twenty  dollars  per  thousand.  How  many  trees  were  cut 
altogether  is  not  shown.  One  witness  says,  that  he  sold  the  defen- 
dants timber,  from  his  land,  for  one  hundred  dollars;  and  thinks 
the  defendants  cut  double  as  much  on  the  plaintiff's  land  as  he 
(witness)  sold  to  them. 

Upon  the  evidence  laid  before  them,  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  nine  hundred  dollars.  The  Judge  re- 
fused the  defendants  a  new  trial,  for  which  they  had  applied  on 
the  ground  of  the  verdict's  being  against  law  and  evidence, 
and  the  damages  excessive  ;  and  he  finally  gave  a  judgment 
against  them,  from  which  this  appeal  has  been  taken. 

We  are  of  opinion,  that  the  plaintiff  has  shown  a  sufficient  title 
to  the  land,  to  enable  him  to  maintain  his  action,  as  the  defend- 
ants are  trespassers,  and  do  not  themselves  set  up  any  title. 
The  evidence  also  shows,  that  the  plaintiff  is  entitled  to  damages ; 
but  we  think  the  sum  allowed  by  the  jury  excessive.  The  plain- 
tiff gave  only  $300  for  the  whole  tract  of  640  acres.    It  is  not 
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pretended  Ihat  ail  the  timber  has  been  cut  off  of  it ;  although,  one 
witness  says,  that  most  of  what  was  fit  for  staves  has  been  cut. 
But  that  which  remains,  is,  we  suppose,  worth  something  ;  and 
the  land  also  has  some  value.  The  plaintiff  possibly  purchased 
it  at  a  low  price,  as  the  title  was  not  confirmed  by  Congress  at  the 
time.  The  defendants  took  away  all  the  staves ;  and  it  appears 
that  the  jury  allowed  their  full  value  to  the  plaintiff.  This,  we 
think  wrong,  as  no  allowance  is  made  for  the  labor  and  expense 
of  making  the  staves.  The  case  is  not  one  in  which  the  plaintiff 
is  entitled  to  vindictive  damages.  The  defendants  were,  we  be* 
lieve,  ignorant  of  his  right  to  the  land,  and  thought  it  public. 
They  purchased  trees  from  the  known  proprietor  of  a  tract  of  land 
in  the  vicinity.  They  were  mistaken  in  their  supposition,  and 
should,  in  justice,  pay  the  value  of  the  timber  they  used  or  de- 
stroyed, and  for  any  injury  the  destruction  of  it  has  caused.  This 
case  is  different  from  that  of  a  party  who  wilfully  and  knowingly 
commits  a  trespass  on  private  property  ;  and  we  must  reverse  the 
judgment,  and  remand  the  case  for  a  new  trial. 

It  is,  therefore,  ordered,  that  the  verdict  be  set  aside,  the  judg- 
ment annulled  and  reversed,  and  the  cause  remanded  for  a  new 
trial,  to  be  proceeded  in  according  to  law ;  the  plaintiff  paying  the 
costs  of  this  appeal. 


Caroline  Hbarset,  Tutrix  of  her  Minor  Children,  v.  Napo- 
leon Bonaparte  Riddle. 

A  parchaser  of  real  estate,  sued  for  the  price,  can  only  require  security  against  the 
dangrer  of  eviction,  where  he  has  reasonable  ground  for  apprehending  it 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 

Bailiff,  for  the  plaintiff. 

Paterson,  for  the  appellant. 

Garland,  J.  The  defendant  is  sued  on  his  promissory  note 
for  $898  33J,  with  ten  per  cent  interest,  per  annum,  and  for  the 
costs  of  protest.  In  his  answer,  he  admits  his  signature,  but  al- 
leges that  there  has  been  a  failure  of  consideration.    He  avers,  that 
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the  note  was  given  to  secure  one  of  the  payments  of  the  price  of 
a  tract  of  land,  which  he  purchased  at  the  probate  sale  of  the  es- 
tate of  James  P.  Hearsey  ;  and  that  he  has  been  disquieted  in  his 
possession  of  said  land.  He  states,  that  two  suits  have  been 
brought  against  him  to  recover  a  part  or  all  of  the  land,  one  of 
which  is  still  pending ;  and  that  he  is  afraid  he  will  be  again  dis- 
quieted. He  asks  for  a  dismissal  of  the  suit ;  but,  in  case  of  judg- 
ment, prays  that  the  plaintiff  may  be  compelled  to  give  security, 
that  he  shall  be  indemnified  in  case  of  disquietude  or  eviction. 

The  plaintiff  gave  in  evidence  the  note  and  protest;  whereupon 
the  defendant  introduced  the  petition  of  Benjatnin  Williams  and 
others  against  himself,  which  was  filed  in  November,  1841,  but  to 
which  no  answer  appears  ever  to  have  been  made.  With  this  paper 
are  filed  various  documents,  purporting  to  be  the  title  papers  under 
which  Williams  and  others  claim.  In  this  petition,  275  acres  of 
land  are  claimed,  being  part  of  a  grant  of  one  thousand  arpents 
made  to  Pedro  Robin  Delogny,  by  Governor  Gayoso,  in  January, 
1799,  of  which,  it  is  alleged,  the  defendant  is  in  possession.  The 
documents  show  that  there  was  a  survey  of  a  grant  to  Delogny, 
made  by  Don  Carlos  Trudeau.  There  is  also  a  plat  of  a  survey 
made  by  JT.  C.  Kneeland,  in  1810,  of  275  acres  of  the  aforesaid  land, 
in  connection  with  other  tracts ;  but  what  right  Williams  and  his 
co-plaintiffs  have  to  this  quantity,  we  are  not  informed.  In  the  pe- 
tition it  is  slated,  that  the  ancestor  of  Williams  and  others,  claims 
through  Isaac  Johnson,  at  whose  probate  sale  he  purchased ;  but 
no  sale  is  produced.  Several  witnesses  were  examined,  who  have 
spoken  about  the  Pine  Bluff  and  Pinchy  tracts  of  land,  of  their 
boundaries  and  various  occupants ;  but  none  of  them  explain  how 
the  lands  claimed  by  Williams  and  others  interfere  with  the  tract 
in  possession  of  the  defendant,  purchased  from  Hearsey's  estate. 

The  District  Judge  after  hearing  the  parlies  and  witnesses,  gave 
a  judgment  for  the  plaintiff,  from  which  the  defendant  prosecutes 
this  appeal,  as  no  security  was  ordered  to  be  given.  The  defen- 
dant has  not  convinced  us  that  the  Judge  erred.  He  has  not 
shown  a  reasonable  ground  for  apprehending  an  eviction  from 
the  premises  sold  to  him.* 

Judgment  affirmed. 
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7r    24 

i^  ^  Religh  C.  Self  v.  John  M.  Morris. 

A  natural  tutor  is  entitled  to  administer  the  property  of  his  children  without  giving 
security,  (C.  C.  327,  330) ;  but  he  cannot  administer  upon  a  succession  opened 
iu  their  favor,  without  having  been  appointed  administrator,  and  giving  security 
as  any  other  individual.  C.  C.  1037.  It  is  only  after  such  an  appointment  that 
he  can  be  considered  as  the  representative  of  the  succession,  and  be  sued  as  such 
in  the  Court  of  Probates  for  the  debts  due  by  the  estate. 

As  a  succession  opened  in  favor  of  minors  can  be  accepted  for  them  only  with  be- 
nefit of  inventory,  it  cannot  be  said  to  be  their  property,  and  does  not  legally 
come  into  their  possession,  until  it  has  been  duly  administered,  when,  whatever 
may  remain  after  the  payment  of  debts,  will  fall  under  the  administration  of  their 
tutor.  C.  C.  1051.  Arte.  327  and  330  of  the  Civil  Code  provide  only  for  the 
administration  of  the  separate  and  exclusive  property  of  minors,  iu  which  no 
other  person  is  interested. 

When  the  heirs  of  a  succession,  being  of  age,  have  accepted  it  unconditionally,  or, 
being  minors,  have  come  into  possession  of  it  as  beneficiary  heirs  after  the  admin- 
istration has  legally  terminated,  they  must  be  sued  in  courts  of  ordinary  jurisdic- 
tion for  any  debts  due  by  the  succession.     C.  P.  996. 

Where  presumptive  heirs  remain  in  possession  of  an  estate,  without  having  accept- 
ed it  or  made  an  inventory,  persons  holding  claims  against  it  must  cite  them  to 
declare  whether  they  accept  or  renounce  the  succession.  C.  C.  1029.  If  they 
declare  that  they  accept,  or  are  silent,  or  mako  default,  they  shall  bo  considered 
to  have  accepted  as  unconditional  heirs,  and  may  be  sued  as  such,  (C.  C.  1030) ; 
but  this  provision  docs  not  apply  to  minors,  who  caunot  accept  an  inheritance  purely 
and  simply,  if  the  heirs  of  age  declare  that  they  wish  to  take  the  benefit  of  in- 
ventory, and  to  have  delay  for  deliberating,  or  if  the  heirs  are  minors,  who  can- 
not accept  otherwise,  the  judge  must  cause  an  inventory  to  be  made,  and  ap- 
point an  administrator  to  manage  the  property.  C.  C.  1031, 1032,  1034  to  1040. 
The  administrator  thus  appointed  has  the  same  powers,  and  is  subject  to  the 
same  duties  and  liabilities,  as  the  curator  of  a  vacant  estate.  C.  C.  1042.  C.  P. 
992,  994.  If,  after  the  expiration  of  the  delay  for  deliberating,  the  heirs  declare 
that  they  are  not  willing  to  accept  the  succession  but  with  the  benefit  of  inven- 
tory, the  administrator  shall  proceed  to  liquidate  and  settle  the  afiairs  of  the 
succession,  and  the  balance,  after  the  payment  of  the  debts,  will  belong  to  the 
heirs.    C.  C.  1051. 

Whenever  a  succession  is  accepted  with  benefit  of  inventory,  and  minora  cannot 
accept  in  any  other  way,  it  must  be  administered  as  a  vacant  estate,  under  the 
authority  of  the  Probate  Court ;  and  all  claims  against  it  must  be  sued  for  in  thai 
court,  against  the  administrator  appointed  to  settle  it. 

Appeal  from  the  Court  of  Probates  of  St.  Helena,  Leonard,  J. 

Baylies,  for  the  plaintiff. 

Sheafe,  for  the  appellant. 

MoRPHV,  J.    This  suit  was  brought  against  John  M.  Morris, 
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as  administrator  of  the  estate  of  his  deceased  wife,  Agnes,  to  re- 
cover the  penalty  of  a  bond  entered  into  between  her  and  Spencer 
M.  Bankston,  on  the  3d  of  April,  1840,  and  by  the  latter  assigned 
to  the  petitioner.    By  this  instrument  the  deceased,  separated  ia 
property  from  her  husband,  but  by  him  duly  assisted,  bound  her- 
self to  convey  to  Bankston  and  make  him  a  title  to  two  slaves, 
named  Phillis  and  David,  in  consideration  of  the  sum  of  four 
hundred  dollars,  which  Bankston  bound  himself  to  pay  to  the 
branch  of  the  Union  Bank,  at  Covington,  in  this  State,  to  the 
credit  of  the  said  Agnes  Morris,  or  to  pay  a  note,  of  which  her 
husband,  John  M.  Morris,  was  drawer,  for  four  hundred  dollars? 
on  the  28th  of  May,  1840.    In  order  to  secure  the  execution  of 
the  above  stipulations,  the  parties  bound  themselves  to  each 
other  in  the  penal  sum  of  $800.    After  setting  forth  this  bond, 
the  petition  avers,  that  it  has  become  forfeited  and  due  by  a  re- 
fusal, on  the  part  of  said  Agnes  Morris  and  her  legal  representa- 
tives, to  comply  with  their  contract,  although  Bankston  has  paid 
the  sum  of  $400,  by  taking  up  the  note  referred  to  in  that  instru- 
ment ;  and  judgment  is  prayed  for  accordingly.    The  answer 
denies  the  plaintiff's  right  of  action  against  the  defendant,  as  he 
has  never  been  appointed  administrator  of  his  late  wife's  estate, 
and  is  in  no  way  liable  as  such.    It  pleads  the  general  issue,  and 
avers,  that  the  bond  sued  on  was  given  for  the  individual  debt  of 
John  M.  Morris  contracted  before  its  execution,  and  that  the  de- 
ceased, his  wife,  was  in  no  manner  bound  to  pay  the  same. 
After  issue  was  thus  joined,  the  plaintiff  moved  for  and  obtained 
leave  to  amend  his  petition,  by  alleging  that  the  defendant  is  ad- 
ministrator of  his  wife's  succession  by  having  been  confirmed  as 
natural  tutor  of  her  children,  and  having  undertaken  to  manage 
the  same  as  their  tutor.    There  was  a  judgment  rendered  below 
against  John  M.  Morris,  as  tutor  of  the  minor  children  of  Agnes 
Morris,  for  $400,  with  legal  interest  from  judicial  demand.    The 
defendant  has  appealed. 

Our  attention  has  been  called  to  a  bill  of  exceptions  taken  to 
the  permission  given  by  the  Judge  to  amend  the  petition,  after  an 
exception  and  answer  to  it  had  been  filed.  The  correctness  of 
this  opinion  may  well  be  doubted ;  but  should  we  even  grant  the 
plaintiff  the  benefit  of  the  amendment  allowed,  it  could  not  assist 
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him.  The  fact  of  John  M.  Morris  having  been  confirmed  as  the 
natural  tutor  of  his  children,  could  not,  of  itself,  render  him  the 
legal  administrator  of  his  wife's  succession.  It  only  entitled  him 
to  a  right  of  preference  to  such  administration,  over  every  other 
person  who  might  claim  it.  A  natural  tutor  has  by  law,  a  right 
to  administer  the  property  of  his  children,  without  giving  any 
security.  Civ.  Code,  arts.  327,  330.  These  articles,  upon 
which  the  idea  seems  to  be  founded  that  tutors  have  a  right,  ex 
officio^  to  administer  upon  successions  accruing  to  their  wards, 
provide  only  for  the  administration  of  the  separate  and  exclusive 
pro{jerty  of  minors,  in  which  no  other  persons  than  themselves 
have  an  interest ;  but  when  a  succession  opens  in  their  favor, 
which  under  the  law  cannot  be  accepted  for  them  except  with 
the  benefit  of  inventory,  it  cannot  properly  be  said  to  be  their 
property ;  and  it  does  not  legally  come  to  their  possession  as 
beneficiary  heirs,  until  it  has  been  duly  administered  upon  in 
due  course  of  law.  Whatever  remains  after  the  payment  of  the 
debts  of  the  estate  belongs  to  them,  and  falls  under  the  adminis* 
tration  of  their  tutor  as  such.  Civ.  Code,  art.  1051.  If  there  be 
no  beneficiary  heirs  of  age,  and  the  tutor  of  the  minors  claims  to 
be  appointed  administrator,  he,  like  any  other  person,  must  give 
security,  though  he  should  be  the  father  of  such  minors.  Art. 
1037.  It  is  only  when  the  tutor  has  been  thus  appointed  admin- 
istrator, that  he  can  be  considered  in  law  as  the  representative  of 
the  estate,  and  can  be  sued  as  such  in  the  Court  of  Probates,  for 
debts  due  by  it.  When  the  heirs  of  a  succession,  being  of  age, 
have  accepted  it  unconditionally,  or,  being  minors,  have  come 
into  possession  of  it  as  beneficiary  heirs,  after  the  administration 
of  it  has  legally  terminated,  they  must  be  sued  in  the  courts  of 
ordinary  jurisdiction,  and  judgments  can  be  obtained  against 
them  for  debts  due  by  the  succession.  Code  of  Pract.  art. 
996.  But  when  presumptive  heirs  remain  in  possession  of  an 
estate,  without  having  accepted  it,  or  made  an  inventory,  the 
course  to  be  pursued  by  persons  holding  claims  against  it,'  is 
pointed  out  by  article  1029  of  the  Civil  Code.  They  must  cite 
such  heirs,  in  order  to  oblige  them  to  declare  whether  they  accept 
or  renounce  the  succession.  If  the  heirs  thus  cited,  declare  that 
they  accept  it,  or  are  silent,  or  make  default,  they  shall  be  con- 
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sidered  as  having  accepted  the  sucpession  as  unconditional  heirs, 
and  may  be  sued  as  such.  Art.  1030.  But  this  provision  does 
not  apply  to  minors  who  cannot  accept  an  inheritance  purely  and 
simply.  If  the  heirs  of  age  declare  that  they  wish  to  take  the 
benefit  of  inventory,  and  to  have  delay  for  deliberating,  or  if  the 
heirs  are  minors  who  cannot  accept  otherwise,  the  Judge  must 
cause  an  inventory  to  be  made,  and  must  appoint  an  administra- 
tor to  manage  the  property.  Arts.  1031,  1032,  1034  to  1040. 
The  administrator  thus  chosen  has  the  same  powers,  and  is  sub- 
ject to  the  same  duties  and  liabilities  as  the  curators  of  vacant 
estates,  and  must  proceed  to  the  sale  of  the  property  and  the  pay* 
ment  of  the  debts  in  the  same  way.  Civ.  Code,  art.  1042.  Code 
of  Pract.  arts.  992,  994.  If  after  the  expiration  of  the  delay 
allowed  to  the  heirs  to  deliberate,  they  declare  that  they  are  not 
willing  to  accept  the  estate  otherwise  than  with  the  benefit  of  in- 
ventory, the  person  appointed  administrator,  whether  it  be  one 
of  the  beneficiary  heirs  or  any  other  individual,  shall  proceed  to 
settle  and  liquidate  the  afiairs  of  the  estate ;  and  the  balance  re- 
maining after  the  payment  of  the  debts,  shall  belong  to  the  heirs. 
Art.  1061.  From  all  these  provisions  it  clearly  appears,  that 
whenever  a  succession  is  accepted  with  the  benefit  of  inventory, 
(and  minors  cannot  accept  otherwise,)  it  is  to  be  administered  as 
a  vacant  estate,  under  the  authority  of  the  Court  of  Probates  • 
and  that  all  claims  against  it  must  be  brought  in  that  court, 
against  the  administrator  appointed  to  settle  it ;  that  the  tutor  of 
minors  in  whose  favor  a  succession  is  opened,  has  not  by  virtue 
of  his  oflSce,  a  better  right  to  administer  upon  it,  without  being 
appointed  and  giving  security,  than  any  other  individual ;  that 
persons  holding  claims  against  such  an  estate  must  provoke  the 
appointment  of  an  administrator,  against  whom,  as  the  legal  re- 
presentative  of  such  estate,  they  may  bring  their  suits  ;  and  that 
they  cannot  sue  the  minor  heirs,  through  their  tutor,  in  the  Court 
of  Probates,  and  obtain  against  them  personal  judgments.  Civ. 
Code,  arts.  1031  to  1060.  Code  of  Pract.  arts.  974  to  996.  4 
La.  202.  6  La.  384.  17  La.  106.  1  Robinson,  407.  3  Robin- 
son, 30.  See  also  the  case  of  Picou  v.  Dussuau  et  al  4  Rob.  412. 
It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
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bales  of  the  parish  of  St.  Helena,  be  reversed  ;  and  it  is  farther 
ordered,  that  the  defendant  be  dismissed,  with  costs  in  both 
courts. 


Peleg  Salsbury  v.  William  D.  Ray. 

Appeal  from  the  District  Court  of  West  Feliciana,  Weems,  J., 
presiding. 

Garland,  J.  This  suit  was  instituted  to  recover  a  tract  of  land, 
which  the  plaintiff  claims  under  one  Isaac  Brown,  to  whom  he 
pretends  that  it  was  confirmed  by  the  United  States,  as  a  dona- 
tion claim,  by  virtue  of  a  settlement.  It  is  described  as  having  a 
front  of  sixteen  acres  on  the  Mississippi^ river,  by  a  depth  of  forty, 
bounded  on  the  upper  side  by  a  claim  confirmed  to  Leoret.  The 
petition  contains  the  allegations  usual  in  an  action  of  this  kind, 
and  prays  for  a  judgment  for  the  640  acres  of  land,  and  for  dam- 
ages. The  defendant,  after  a  general  denial,  states  that  he  pur- 
chased the  land  he  possesses  of  Joseph  Purl,  who  warranted  his 
title  to  be  a  good  one.  He  prays,  that  his  warrantor  may  be  cited 
to  defend  him,  but  does  not,  in  case  of  eviction,  ask  for  a  judg- 
ment against  him.  He  also  pleads  the  prescription  of  ten  and 
twenty  years  in  himself,  and  those  under  whom  he  claims.  Purl 
filed  his  answer,  in  which  he  admits  his  sale  and  warranty  to  the 
defendant.  He  avers  that  he  purchased  the  land  of  Pierre  Leglise, 
late  of  the  parish  of  Avoyelles,  by  an  authentic  act,  in  which  his 
vendor  warranted  his  title.  He  states  that  Leglise  is  dead,  and 
that  his  heirs  are  absentees,  not  represented  in  the  State.  He  prays 
that  a  curator,  ad  hoc^  may  be  appointed  to  represent  them,  on 
whom  service  may  be  made,  which  was  ordered ;  and  he  asks  for 
a  judgment  against  them,  in  case  the  defendant  be  evicted,  and 
judgment  obtained  against  him.  He  denies  the  allegations  in  the 
petition,  and  also  pleads  the  prescription  of  ten  years.  The  cura- 
tor, ad  hoc,  of  Leglise's  heirs  denies  everything  generally,  and  es- 
pecially any  warranty  in  the  deed  to  Purl. 

The  plaintiff  offered  in  evidence  an  abstract  of  a  certificate  of 
confirmation,  in  the  "  St.  Helena  Land  District,  No.  28,  in  favor 
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of  Isaac  Brown,  for  a  section  of  land,  situated  in  the  parish  of  Fe- 
liciana. His  own  settlement  claim."  Dated  28th  day  of  October, 
1833.  He  also  gave  in  evidence  the  copy  of  a  certificate  of  con- 
firmation of  the  above  date,  in  which  the  Register  and  Receiver 
certify,  in  pursuance  of  an  act  of  Congress,  passed  on  the  8th  of 
May,  1822,  for  the  purpose  of  adjusting  claims  to  land  in  the  dis- 
trict east  of  the  island  of  New  Orleans,  that  Isaac  Brown  is  enti- 
tled to  a  section  of  land  in  the  parish  of  Feliciana,  on  which  he 
resides,  as  an  actual  settler  reported  among  the  settlement  claims. 
Several  copies  of  an  order  of  survey  signed  by  the  Register  and 
Receiver,  were  then  received,  in  which  they  state,  that  the  im- 
provement of  Brown  is  on  the  east  bank  of  the  Mississippi,  in 
Feliciana,  and  that  as  there  is  no  confliction  of  boundary  or  con- 
ditional line,  between  Brown  and  any  individual,  it  is  ordered  that 
the  land  be  surveyed  by  beginning  at  the  line  of  Leorot,  on  the 
river,  thence  running  down  sixteen  acres  for  a  front,  and  back  for- 
ty acres,  thence  parallel  wiih  the  front  line  up  to  Leoret's  lower 
back  corner,  thence  with  his  line  to  the  place  of  beginning. 

Under  this  order,  a  United  States  surveyor,  named  Dawson,  in 
April,  1832,  undertook  to  locate  the  claim  ;  and,  instead  of  follow- 
ing the  directions  given,  he  took  an  opposite  course,  and  begin- 
ning at  Leoret's  lower  corner  on  the  river,  ran  out  a  line  122 
chains  and  73  links.  For  a  back  line,  he  ran  on  one  course  36 
chains,  on  another  34  chains,  and  then  on  a  course  different  from 
the  upper  line  62  chains  to  the  river,  and  with  it  to  the  place  of 
beginning.  In  this  way  a  front  of  nearly  twenty-five  acres  was 
obtained  on  the  river,  instead  of  sixteen.  None  of  the  lines  are 
parallel,  though  expressly  ordered  to  be  so.  The  superficial  quan- 
tity is  636,-^7  acres ;  and  the  plat  presents  a  figure  of  five  un- 
equal sides,  showing  a  variety  of  angles,  instead  of  a  parallelo- 
gram. This  survey  was  approved  by  Surveyor  General  Wil- 
liams, and  appears  to  have  been  made  in  the  manner  it  was,  for 
the  purpose  of  not  conflicting  with  a  claim  in  the  rear,  although 
the  order  of  survey  says  that  no  confliction  of  boundary  appears. 
The  plaintiff  then  offered  a  sale  from  one  Isaac  Brown  to  himself, 
passed  before  a  notary  in  the  parish  of  West  Feliciana,  although 
both  parties  reside  in  Pointe  Coupee,  and  as  the  evidence  shows, 
at  or  about  the  same  place.    This  sale  is  for  $1000  cash.    In  de- 
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scribing  the  land,  the  sale  states,  that  it  "  was  confirmed  to  said 
Isaac  Brown  by  act  of  Congress  as  an  actual  settler,  proof  of 
which  is  recorded  at  the  St.  Helena  Land  Office." 

The  plaintiff  then  ofilered  Dawson,  the  surveyor,  and  a  witness 
hamed  Cook,  to  prove  that  the  defendant  was  in  possession  of 
land  covered  by  the  Brown  claim.  These  witnesses  say,  that  they 
know  where  the  lower  corner  of  Leoret's  tract  is,  and  that  the  de- 
fendant has  improved  below  it.  Dawson  says,  that  nearly  the 
whole  front  of  the  Brown  claim  is  in  the  possession  of  the  defen- 
dant. He  describes  it  in  his  testimony  as  having  a  front  of  six- 
teen acres,  although  his  survey  makes  it  much  more.  He  states 
that  he  surveyed  the  claims  of  both  Leoret  and  Brown  in  the 
years  1827  and  1832,  for  the  heirs  of  Leglise,  conforming  to  the 
orders  of  survey,  there  being  a  change  of  location  in  the  second 
survey.  For  this  change  we  find  no  authority.  When  he  first 
surveyed  the  Brown  tract,  a  person  named  Miles  was  on  it,  claim- 
ing it  to  be  pubUc  land.  He  says  further,  that  he  never  saw 
Brown..  He  knew  Leglise  when  he  lived  on  the  river,  previous 
to  1820.  The  defendant  resides  on  the  Leoret  place,  but  culti- 
vates the  other.    Purl  lived  there  before  him. 

The.  defendant  produced  a  sale  from  Purl  to  himself,  for  815 
acres  of  land,  bounded  above  by  the  land  of  Noles,  and  below  by 
other  lands  sold  by  Purl.  The  consideration  was  012,225,  part 
in  cash,  and  the  balance  payable  at  different  terms.  The  deed 
contains  a  clause  of  warranty.  A  sale  from  Leglise  to  Purl  was 
also  given  in  evidence,  dated  June  13th,  1835,  and  it  also  contains 
a  general  warranty.  In  this  sale  it  is  stated,  that  Leglise  purcha- 
sed in  1830  or  1831,  by  a  notarial  act,  of  the  heirs  of  Marie  Louise 
Colin,  a  free  woman  of  color.  No  other  deed,  or  written  evidence 
of  title,  was  produced  by  the  defendant.  The  parol  evidence  they 
introduced  shows,  that  Marie  Louise,  a  free  woman  of  color,- was 
living  on  the  land,  or  near  it,  as  far  back  as  1809  or  1810.  Leg- 
lise exercised  acts  of  ownership  over  it.  A  witness  who  says  he 
has  known  that  neighborhood  since  the  year  1806,  states  that  he 
knew  Isaac  Brown  in  1809,  and  had  heard  of  him  several  years 
previously.  "  He  was  then  called  old  Mr.  Brown."  He  was  killed 
between  the  years  1809  and  1812,  He  had  two  sons  and  one 
daughter,  who  left  the  place  after  their  father's  death.    He  says, 
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the  oM  man  may  have  had  a  son  named  Isaac  ;  but  that  both  the 
sons  were  boys  smaller  than  witness,  who,  in  1809,  was  eighteen 
years  old.  He  never  heard  of  any  Isaac  Brown  in  that  neighbor- 
hood, other  than  the  old  man  just  mentioned,  who  lived  near 
where  defendant's  house  now  stands.  After  Brown's  death  some 
persons  named  Creswell,  lived  in  the  house  for  a  year,  more  or 
less ;  they  went  away,  and  the  house  was  then  pulled  down. 
The  evidence  of  this  witness  is  sustained  in  its  important  features, 
by  others  who  have  long:  been  acquainted  with  the  land  and  peo- 
ple near  it.  A  witness  named  Barker  says,  that  he  has  known 
the  Isaac  Brown,  who  is  represented  to  have  been  the  plaintiflfs 
vendor,  for  about  thirty  years,  and  that  they  were  boys  together. 
Brown  had  no  fixed  plac4j  of  residence,  nor  any  family  ;  nor  did 
he  ever  settle  on  any  land  so  far  as  this  witness  knows.  The 
vendor  of  the  plaintiff  is  shown  to  have  been  apparently  about  for- 
ty years  of  age,  in  1842. 

Upon  this  testimony,  the  court  below  gave  a  judgment  for  the 
plaintifi^  and  ordered  him  to  be  put  into  possession,  which  order 
it  appears  has  been  executed.  It  was  further  decreed,  that  the 
demands  of  Rea  against  Purl,  in  warranty,  and  of  the  latter  against 
Leglise's  heirs,  was  not  established  ;  and  that  as  to  them  there 
should  be  a  judgment  of  nonsuit.  From  this  judgment  Purl  has 
appealed,  and  cited  all  the  other  parties  as  appellees. 

It  will  be  recollected,  that  in  the  sale  to  the  plaintiff  it  is  stated, 
that  his  vendor  was  confirmed  as  an  actual  settler  on  the  land, 
proof  of  which  is  of  record  in  the  Land  Office.  The  certificate  to 
Isaac  Brown  is  for  his  own  settlement  claim.  The  law  under 
which  the  certificate  was  issued,  requires,  to  obtain  such  a  confir- 
mation, that  there  must  be  proof  of  actual  habitation  and  cultiva- 
tion, on  or  before  the  15th  of  April,  1813.  1  Land  Laws,  758-9, 
823,  §  3.  At  that  time,  the  evidence  shows,  that  the  vendor  of 
the  plaintiff  was  about  twelve  years  of  age,  and  it  is  difficult  to 
believe  that  he  was  such  an  inhabitant  and  cultivator  as  the  law 
contemplated.  There  cannot  be  a  doubt,  that  the  Isaac  Brown 
who  did  actually  live  on  the  land  in  controversy,  was  dead  as  far 
back  as  1812.  It  is  not  shown  that  the  plaintifi^s  vendor  is  a  son, 
or  even  a  relative  of  that  person.  Had  this  vendor  settled  on  the 
land  and  cultivated  it  previous  to  1813,  it  is  strange  that  no  wit- 
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ness  should  have  known  it.  The  plaintiff's  counsel  did  not  ven- 
ture to  put  a  question  to  any  witness,  relative  to  the  settlement  of 
his  vendor  on  the  premises.  Upon  a  review  of  all  the  testimony, 
we  are  constrained  to  believe,  that  the  vendor  of  the  plaintiff  is 
not  the  same  Isaac  Brown,  to  whom  the  confirmation  was  made 
by  the  United  States,  and  consequently  could  not  convey  a  title. 

The  omission  of  the  plaintiff  to  give  any  testimony  as  to  tlie 
indenlity  of  his  vendor  is  very  remarkable,  as  he  had  notice  that 
it  would  be  contested,  the  cause  having  been  once  continued  on 
the  defendant's  affidavit  of  his  belief  that  he  could  produce  such 
evidence.  Interrogatories  tending  to  elicit  the  facts  were  served 
on  the  plaintiff's  counsel,  to  which  he  did  not  append  any  ques- 
tions calculated  to  explain  Ihe  great  doubts  existing. 

The  judgment  of  the  District  Court,  is,  therefore,  annulled  and 
reversed,  and  judgment  rendered  in  favor  of  the  defendants  as  in 
case  of  nonsuit ;  the  plaintiff  paying  the  costs  in  both  courts. 

PatfTson,  for  the  plaintiff. 

Boyle  and  Railif,  for  the  appellant. 


Pleasant  H.  Harbour  v.  H.  P.  Taylor  and  another. 

Whore  a  notary  certifies  in  his  protest  that  he  demanded  payment  of  a  note  at 
the  place  at  which  it  was  payable,  though  he  does  not  state  that  he  took  the 
note  with  him  or  presented  it  for  payment,  it  is  sufficient.  Per  Curiam :  The 
person  making  a  presentment  or  demand  must  have  with  him  the  bill  or  note  he 
is  charged  to  collect ;  but  the  presumption  is  that  the  notary  did  his  duty,  until 
the  contrary  be  shown. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 
son, J. 

Perin  and  Walker^  for  the  plaintiff. 

Avery,  for  tiie  appellant. 

MoRPHY,  J.  The  defendant  Foreman,  has  taken  a  devolutive 
appeal  from  a  judgment  rendered  against  him,  as  endorser  of  a 
promissory  note,  drawn  to  his  order  by  H.  P.  Taylor,  and  made 
payable  at  the  office  of  discount  and  deposit  of  the  Branch  of 
the  Louisiana  Bank  at  Baton  Rouge.    He  urges,  that  the  judg- 
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ment  of  the  District  Court  is  erroneous,  as  there  is  no  evidence 
of  the  ^^presentment  of  the  note,  and  demand  of  payment  of  it, 
at  the  place  of  payment,  which  are  conditions  precedent,  indis- 
pensable to  a  recovery  against  the  maker,  and,  a  fortiori,  in  a 
suit  against  an  endorser."  The  notary  states  in  his  protest,  that, 
"  at  the  request  of  P.  H.  Harbour,  Esq.,  holder  of  the  original 
promissory  note,  whereof  a  true  copy  is  on  the  reverse  hereof 
written,"  he  went  to  the  domicil  therein  specified,  and  demanded 
of  the  cashier  of  said  bank  payment  thereof,  who  answered  that 
he  had  no  funds  to  pay  it,"  &c..  It  is  certain  that  the  person 
making  the  presentment  or  demand,  must  have  with  him  the 
bill  or  note  he  is  charged  with  the  collection  of;  but  because 
both  words  are  not  used  in  the  protest,  it  does  not  necessarily 
follow  that  the  notary  had  not  the  note  with  him  at  the  time. 
The  presumption  of  law  is,  that  the  notary  has  done  his  duty 
until  the  contrary  be  shown ;  and  from  the  whole  tenor  of  the 
protest,  it  appears  to  us,  that  the  note  was  produced  and  presented 
for  payment,  at  the  time  and  place  therein  specified.  15  La.  376. 
16  La.  310.  In  the  case  of  Warren  v.  Briscoe,  reported  in  12 
La.  472,  the  notary  certified,  that "  he  went  to  the  Planters'  Bank 
of  Mississippi,  at  Natchez,  and  was  informed  by  the  teller,  there 
were  no  funds  in  the  bank  for  the  payment  of  said  note,  where- 
upon he  protested,"  &c.  From  no  part  of  the  protest  could  it  be 
inferred,  that  the  notary  took  the  note  with  him,  Qnd  made  either 
a  presentment  or  demand  of  payment.  That  case  is  widely 
different  from  the  present,  in  which,  when  the  notary  certifies 
that  he  demanded  payment  of  the  note  at  the  domicil  specified  in 
it,  we  are  bound  to  presume  that  he  made  such  demand  accord- 
ing to  law. 

Judgment  affirmed. 
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Cassandra  Harrell,  Tutrix  of  the  Minor  Heirs  of  Hezekiah 
Harrell,  v.  Henry  Marston. 

Plaintiff,  the  bolder  of  a  note,  having  received  from  the  maker  a  draft  on  a  pariah 
treasurer,  payable  on  a  certain  day,  but  accepted  "  payable  when  in  funds," 
wrote  a  receipt  on  the  back  of  the  note,  stating  "  that  the  draft  when  paid  wilt 
be  in  full  for  its  amount  on  the  note."  The  drail  had  been  accepted  '*  payable 
when  in  funds,"  before  its  delivery  to  plaintiff,  and  both  parties  were  aware  that 
the  parish  treasury  was  insolvent,  and  that  the  time  of  payment  would  be  uncer- 
tain. The  draft  was  not  protested  at  maturity,  but  was  subsequently  paid. 
There  was  no  proof  that  the  treasury  was  in  funds  before  the  note  was  paid : 
Held,  tliat  plaintiff  was  not  bound  to  protest  the  draft,  as  there  was  no  proof 
that  the  condition  ever  happened  under  which  the  acceptance  was  made  ;  and 
that  credit  for  the  amount  of  the  draft  should  be  allowed  only  from  the  date  of 
its  actual  payment. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Muse  and  Merrick^  for  the  plaintiff. 

/.  P.  Bullard^  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  on  a  note  executed  in 
favor  of  the  plaintiff  by  the  defendant  and  Elias  Boatner,  in  soli- 
do,  for  $1500,  payable  on  the  1st  of  January,  1837,  with  ten  per 
cent  interest  from  the  8th  of  June,  1836.  On  the  back  of  the 
note  is  the  following  endorsement :  "  Received  a  draft  upon  the 
parish  treasurer  for  $1600,  due  on  the  first  of  June  next,  which 
has  been  accepted  by  the  treasurer,  and,  when  paid,  will  be  in 
full  for  that  amount  on  this  note.  March  14th,  1838."  This  draft, 
which  had  been  drawn  by  Elias  Boatner  in  favor  of  the  plaintiff, 
was  accepted  by  the  parish  treasurer  of  East  Feliciana,  in  the 
following  words,  to  wit :  '*  Accepted,  to  be  paid  when  tn  funds. 
March  Uih,  1838 ;"  and  was  paid  on  the  5th  of  April,  1841. 
The  difficulty  between  these  parties  is  in  relation  to  the  interest 
on  the  note,  which  the  plaintiff  claims  up  to  the  time  the  draft  was 
actually  paid ;  whilst  it  is  contended  by  the  defendant,  that  no  in- 
terest is  due  from  the  1st  of  June,  1838,  when  the  draft  matured, 
and  when  it  must  be  presumed  to  have  been  paid,  as  it  was  nei- 
ther protested,  nor  put  in  suit.  Judgment  was  given  below  for 
the  plaintiff,  and  the  defendant  has  appealed. 

The  draft  was  not  accepted  absolutely,  to  be  paid  according  to 
its  tenor  on  the  1st  of  June,  1838  ;  it  was  accepted  by  the  trea- 
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surer,  to  be  paid  when  in  funds,  and  had,  therefore,  no  fixed 
period  of  maturity.  If  any  presumption  of  payment  could  result 
from  the  want  of  protest  or  suit,  such  presumption  is  rebutted  by 
the  positive  evidence  that  no  payment  was  actually  made,  until 
the  5th  of  April,  1841.  It  does  not  appear  to  us  that  the  plaintiff 
was  bound  to  protest  the  draft,  as  it  is  not  shown  that  the  con- 
dition under  which  the  acceptance  was  made  ever  arrived,  to  wit : 
that  there  was  in  the  parish  treasury  funds  sufficient  to  pay  the 
amount  drawn  on  it.  Both  parties  appear  to  have  been  aware 
of  the  insolvent  state  of  the  parish  treasury.  The  draft  or  war- 
rant had  been  accepted  to  he  paid  when  in  funds^  before  it  was 
delivered  to  the  plaintiff  by  Elias  Boatner.  She  took  it  with 
this  special  acceptance,  and  gave  credit  for  it  on  the  back  of  the 
note,  by  stating  that,  **  said  draft,  when  paid,  would  be  in  full  for 
that  amount,  on  the  note-"  The  time  when  this  amount  would 
be  paid  was  known  to  be  uncertain.  It  is  evident  that  the  par- 
ties intended  this  order  or  warrant  only  as  an  assignment  of  the 
drawer's  claim  against  the  parish,  to  be  credited  on  the  note 
whenever  it  should  be  paid,  and  never  contemplated  any  protest 
or  suit  against  the  parish.  We  can  view  it  in  no  other  light. 
It  is  not  a  bill  of  exchange,  as  it  is  not  payable  absolutely  and  at 
all  events,  at  any  given  time.  Bailey  on  Bills,  14.  The  evi- 
dence shows,  that  the  parish  treasury  was  very  much  indebted ; 
that  the  plaintiff  presented  Boatner's  order  or  warrant  a  number 
of  times  ;  and  that  at  no  period  since  it  was  given,  was  there  a 
sufficiency  of  funds  in  the  parish  treasury  to  meet  it.  The  war- 
rant was  paid  on  the  6th  of  April,  1841  ;  but  not  with  any  funds 
in  the  treasury.  It  was  taken  up  by  one  Robbins,  a  former  col- 
lector, indebted  to  the  parish,  who  gave  it  as  money  in  payment 
of  his  debt.  Under  these  circumstances,  we  think  the  Judge  be- 
low decided  correctly,  in  allowing  credit  for  the  draft  only  from 
the  date  of  its  actual  payment ;  nor  do  we  think  that  he  erred  in 
refusing  to  allow  the  defendant  to  ask  a  witness,  whether  the 
debt,  in  his  opinion^  could  have  been  collected  sooner,  had  the 
plaintiff  brought  suit  against  the  Police  Jury  at  the  maturity  of 
the  obligation.  Admitting  that  she  could  have  sued  the  parish, 
under  the  terms  of  the  acceptance,  the  answer  of  the  witness 
would  have  expressed  only  his  opinion  as  to  the  effect  of  such  a 
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suit,  and  would  have  been,  moreover,  irrelevant  testimony,  not 
going  to  sustain  defendant's  plea  of  payment,  or  to  show  the  ful- 
filment of  the  condition  under  which  the  warrant  had  been  ac- 
cepted. 

Judgment  affirmed. 


Levi  Dawson  v.  Martha  Dawson. 

Defendant  sued  on  a  note  which  she  alleged  to  be  counterfeited,  objected  to  itc 
being  produced  in  evidence  by  plaintiff,  without  his  being  first  required  to  ac- 
count for  erasures  and  other  defects  apparent  on  its  face.  The  court  being  una- 
ble to  say  whether  there  were  such  erasures  and  blemishes  as  should  authorize 
the  exclusion  of  the  note  till  explained  or  accounted  for,  permitted  the  note  to  go 
to  the  jury  :  Held,  that  the  matter  in  controversy  being  specially  within  the  pro- 
vince of  the  jury,  the  note  was,  under  the  circumstances,  properly  submitted  to 
their  consideratiou. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

Muse  and  Merrick^  for  the  plaintiff. 

Z,  S,  Lyons^  for  the  appellant,  contended,  that  the  note  sued 
on  should  not  have  been  admitted  in  evidence  until  the  erasures 
and  interlineations  were  explained.  McMicken  v.  Beaudiamp^ 
2  La.  290.  Sloconih  v.  Watkins,  1  Rob.  214.  1  Starkie,  328, 
329. 

Simon,  J.  The  defendant,  after  a  vain  attempt  to  obtain  a  new 
trial,  has  appealed  from  a  judgment  rendered  on  the  verdict  of  a 
jury,  by  which  judgment  she  is  condemned  to  pay  the  amount  of 
three  promissory  notes,  alleged  to  have  been  subscribed  by  her 
late  husband,  all  payable  to  the  order  of  the  plaintiff,  and  filed 
with  and  made  a  part  of  plaintiff's  petition.* 

This  suit  was  brought  in  March,  1840,  and  was  put  at  issue  on 
the  11th  of  April  following,  by  the  defendant's  denial  of  the  ex- 
istence of  the  debt  purporting  to  be  due  to  the  plaintiff  from  the 
deceased,  of  which  the  notes  sued  on  are  evidence.   She  says  that 


*  Defendant's  liability  resulted  from  having  accepted  the  succession  of  her  bus* 
band  uacoiiditioually. 
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the  whole  crop  of  cotton  of  the  year  1838,  made  by  her  husband* 
went  into  the  plaintiflPs  hands ;  that  the  latter  received  the 
money  ;  that  the  same  has  not  been  accounted  for  ;  and  she  re- 
quires that  the  plaintiff  be  ordered  to  produce  the  account  of  sales, 
&c.  and  that,  if  the  balance  be  found  against  him,  judgment  may 
be  rendered  for  the  amount. 

The  notes  sued  on  consist  of  one  for  $500,  dated  5th  January, 
1839;  one  of  $300,  dated  the  23d  March,  1839  ;  and  another  of 
$100,  dated  22d  May,  1838.  The  original  of  the  first  of  these 
notes,  is  brought  up  with  the  record,  and  reads  tfius  :  "  Due  Levi 
Dawson,  or  bearer,  the  sum  of  five  hundred  dollars,  for  value  re- 
ceived of  him,  bearing  ten  percent  interest  from  date,  until  paid  ; 
this  5th  January,  1839." 

Two  years  after  the  filing  of  the  first  answer,  (which  had  been 
filed  by  the  defendant's  attorney  in  fact,  John  C.  White,)  the  de- 
fendant obtained  leave  to  file  an  amended  answer,  admitting  the 
two  notes  of  8100  and  $300,  but  alleging  that,  since  the  filing  of 
her  first  answer,  she  had  made  such  examinations  and  discoveries 
as  induce  her  to  believe,  that  the  note  of  $500  is  false,  fraudulent, 
forged  and  counterfeit.  Slie,  therefore,  denies  that  the  signature 
to  that  note  was  made  and  executed  by  her  husband.  An  affida- 
vit is  annexed  to  this  answer. 

On  the  trial  of  the  case  before  the  jury,  experts  were  appointed 
by  the  court,  to  examine  and  report  on  the  genuineness  of  the  note 
in  controversy,  but  they  could  not  agree.  Witnesses  were  pro- 
duced, one  of  whom  testified  that  he  could  not  say  whether  the 
siornature  to  the  $500  note  is  that  of  William  Dawson  or  not;  and 
that  it  is  not  signed  as  he  usually  has  signed  notes  when  witness 
(who  is  the  cashier  of  the  Union  Bank  at  Clinton,)  has  taken  them. 
Another  witness  (John  C.  White,  defendant's  former  attorney  in 
fact,)  said,  that  he  had  seen  W.  Dawson  write ;  that  he  thinks  the 
signature  to  the  $500  note  is  that  of  William  Dawson  ;  but  that 
the  body  of  the  note  is  not  in  Dawson's  hand-writing.  Witness 
is  a  notary  public,  and  has  been  so  for  a  long  time  ;  he  has  had 
considerable  opportunity  of  familiarizing  himself  with  people's 
hand-writing  ;  has  seen  Dawson  write  his  name  twice,  perhaps 
a  good  many  times  ;  and  passed  two  public  acts  for  him. 

After  this  evidence  was  given,  the  note  was  permitted  to  go  to 
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the  jury,  as  having  been  sufficiently  proven.  But  it  is,  perhaps, 
proper  to  remark,  that  no  resort  was  had  to  a  comparison  of  the 
signature  with  the  authentic  acts  shown  to  exist  by  White's  tes- 
timony, (Civ.  Code,  art  2241,)  and  that  the  plaintiflPs  counsel 
having  moved  the  court  to  appoint  another  set  of  experts  to  com- 
pare the  disputed  signature  with  the  admitted  signature  of  Wil- 
liam Dawson  on  file,  this  motion  was  objected  to  by  the  defend- 
ant's counsel,  who  thereby  succeeded  in  excluding  this  means  of 
arriving  at  the  truth. 

Under  the  circumstances  of  the  case,  we  cannot  say  that  the 
jury,  who  heard  the  witnesses,  who  are  acquainted  with  the  par- 
ties, and  who  are  better  able  to  judge  of  their  morality,  and  of  the 
degree  of  credit  to  be  put  on  the  testimony,  erred  in  deciding,  that 
the  note  in  controversy  had  really  been  executed  by  the  deceased. 
The  Judge,  a  quoj  was  also  satisfied  with  the  verdict.  He  refused 
to  grant  a  new  trial,  and  this  being  a  mere  question  of  fact,  we 
have  not  been  able  to  discover  any  reason  why  the  verdict  com- 
plained of  should  be  disturbed. 

With  regard  to  the  bill  of  exceptions  taken  by  the  defendant's 
counsel  to  the  court's  permitting  the  disputed  note  to  be  produced 
in  evidence,  without  requiring  the  plaintiff  to  account  for  the 
blemishes,  erasures,  and  other  defects  apparent  on  its  face,  tlie 
Judge,  a  quo,  states,  at  the  close  of  the  bill,  that  ^'  the  court  was 
unable  to  say  whether  there  were  such  interlineations,  erasures,  or 
blemishes,  apparent  on  the  note,  as  to  authorize  its  exclusion,  till 
they  were  explained  or  accounted  for.  He  thought  it  right  to 
leave  it  for  the  consideration  of  the  jury,  and  so  charged."  We 
have  also  examined  the  instrument  brought  up  with  the  record ; 
and  we  concur  with  the  Judge,  a  quo,  in  the  conclusion  to  which 
he  came.  It  was  the  safest  under  the  circumstances,  as  the  mat- 
ter in  controversy  was  clearly  and  specially  within  the  province 
of  the  jury. 

Judgment  affirmed. 
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The  City  Bank  op  New  Orleans  v.  John  Denham.  J'  4m 

7r    89 
Plaintifb  enjoined  an  order  of  seizure  and  sale  taken  oat  by  a  creditor  by  judicial         -^— — ^ 
mortgage  against  a  lot  of  ground  belonging  to  their  debtor,  and  on  which  they  113   415' 

claimed  to  have  an  anterior  special  mortgage.  The  lot  mortgaged  to  plaintifls  \\^  |^| 
was  erroneously  described  as  being  lot  2  in  square  No.  9,  instead  of  lot  2  in  square 
No.  5 ;  but  it  was  proved  that  there  was  no  square  No.  9,  and  the  description 
was,  In  other  respects,  sufficient  to  identify  the  lot ;  Held,  that  the  error  cannot 
affect  plaintiffs'  mortgage,  it  not  having  misled  the  defendant,  whose  right  result- 
ed from  the  recording  of  a  judgment  operating  on  all  the  property  of  the  debtor. 
The  certificate  of  a  Recorder  of  Mortgages  that  no  mortgage  existed  on  a  lot  of 
ground  offered  for  sale  by  a  Sheriff,  is  entitled  to  no  weight,  in  opposition  to  au- 
thentic evidence  showing  that  a  mortgage  really  existed  on  the  property. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 
S071,  J.  The  defendant  appealed  from  a  judgment  perpetuating 
an  injunction  obtained  by  the  plaintii£s. 

Avery^  for  the  plaintiflFs. 

Elam,  for  the  appellant. 

BuLLARD,  J.  The  City  Bank  of  New  Orleans,  alleging  its 
ownership  of  a  certain  town  lot  in  Baton  Rouge,  in  that  part  of 
the  town  laid  out  by  A.  Gras,  which  lot  is  designated  on  the  plan 
of  the  town  as  No.  2,  in  square  No.  6,  having  sixty  feet  front  on 
Church  street,  by  one  hundred  and  twenty  feet  in  depth,  made 
opposition  to  the  order  of  seizure  and  sale  obtained  by  Denham 
against  said  lot,  and  procured  an  injunction  to  stay  his  proceed- 
ings. The  Bank  represents,  that  the  lot  in  question  was  mort- 
gaged to  them,  to  secure  the  reimbursement  of  a  loan  of  money  ; 
that  it  was  regularly  seized  and  sold  to  satisfy  the  debt  due  to 
the  Bank ;  and  that  the  Bank  became  the  purchaser. 

The  seizing  creditor,  Denham,  answers,  that  if  the  Bank  had 
acquired  any  right  or  title  to  lot  No.  2,  in  square  No.  6,  in  that 
part  of  the  town  laid  out  by  A.  Gras,  by  virtue  of  the  alleged 
sheriff's  sale  made  in  virtue  of  an  order  of  seizure  and  sale,  at 
the  suit  of  the  plaintiffs  against  Amos  Kent,  they  acquired  the 
same,  subject  to  the  claim  and  special  mortgage  of  the  respondent 
for  $1124  24 ;  that  the  plaintiffs  never  had  any  legal  mortgage 
on  lot  No.  2,  in  square  No.  6,  adverse  to  the  respondent ;  that 
lot  No.  2,  in  square  No.  6,  had  been  seized  at  the  suit  of  the  re- 
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spoadent  against  Hardy  Cain,  under  a  judj^ment  against  Amos 

Kent  &  Co.,  and  sold  on  the day  of  September,  1841,  on  a 

credit  of  one  year ;  that,  from  the  certificate  of  the  Recorder  of 
Mortgages,  exhibited  by  the  Sheriff,  the  plaintiffs  in  this  suit  had 
no  privilege  or  special  mortgage  on  lot  No.  2,  square  No.  6,  prior 
in  date  to  the  recorded  judgment  of  the  respondent. 

In  substance,  the  defence  is,  that  in  the  mortgage  to  the  Bank, 
the  lot  is  described  as  No.  2,  in  square  No.  9,  instead  of  square 
No.  5,  or,  in  other  words,  the  identity  of  the  lot  with  the  one  af- 
fected by  the  judicial  mortgage  of  Denham,  is  denied;  and, 
whether  there  be  suiBcient  legal  evidence  of  that  identity,  is  the 
only  question  which  the  case  presents. 

In  the  mortgage  given  by  Kent  to  the  City  Bank,  the  lot  is 
described  as  No.  2,  of  square  No.  9,  measuring  60  feet  front  on 
Church  street,  by  120  in  depth,  in  that  part  of  the  town  of  Baton 
Rouge  laid  out  by  A.  Gras,  being  the  same  acquired  by  the  said 
Kent  from  Joel  Fulton,  on  the  23d  day  of  April,  1838,  by  act 
passed  before  Charles  W.  Crawford,  notary  public  for  said  parish. 
Now,  it  is  shown,  that  there  is  no  such  square  as  No.  9,  in  that 
part  of  the  town  of  Baton  Rouge  laid  out  by  Gras.  That  part  of 
the  description  is  an  impossible  one,  and  was  not  calculated  to 
mislead  any  one.  If  it  were  stricken  out  entirely,  is  not  the  Jot 
otherwise  sufficiently  described?  We  think  it  is.  It  is  No.  2, 
having  a  front  of  60  feet  on  Church  street  By  recurring  to  the 
plan  of  that  part  of  the  town,  in  the  office  of  the  Parish  Judge,  it 
is  found  that  there  is  but  one  lot  No.  2  fronting  on  Church  street, 
having  a  front  of  60  feet,  and  that  is  in  square  No.  6.  But  the 
description  does  not  end  here.  It  is  the  same  lot  purchased  of 
Fulton,  by  act  before  Crawford,  of  a  particular  date ;  and,  on 
looking  at  that  act,  it  is  found  to  be  No.  2,  in  square  No.  6,  in- 
stead of  square  No.  9,  which  has  no  existence.  The  defendant 
cannot  complain  that  he  has  been  misled  by  the  erroneous  de- 
scripfion  of  the  lot.  His  right,  if  any  he  has,  arises  from  the  re- 
cording of  a  judgment  which  operated  equally  upon  all  the  real 
estate  of  Kent,  and  not  from  any  conventional  mortgage  giving 
a  correct  description  of  the  lot ;  nor  is  the  certificate  of  the  Re- 
corder of  Mortgages,  that  the  Bank  had  no  mortgage  on  lot  No. 
2,  in  square  No.  6,  entitled  to  any  weight  against  the  authentic 
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evidence  now  before  us,  showing  that  the  lot  was  described  with 
sufficient  certainty,  and  in  a  naanner  not  calculated  to  mislead  or 
deceive  any  one. 

Judgment  affirmed* 


William  Langfitt  and  others  r.  The  Clinton  and  Port 
Hudson  Railroad  Company. 

Where  the  appellants  cannot  be  injured  by  the  judgment  of  the  lower  court,  it  will 
be  affirmed. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

Lawsony  for  the  appellants. 

A.  M.  Dunn,  contra. 

Garland,  J.  This  case  has  already  been  before  us,  and  was  re- 
manded for  a  new  trial.  2  Robinson,  217.  In  November,  1843, 
some  time  after  the  cause  had  been  sent  back,  Langfitt  and  Per- 
ry, two  of  the  plaintiffs,  together  with  Saunders  and  Fluker,  two 
of  the  commissioners  appointed  to  liquidate  the  affairs  of  the  Rail- 
road Company,  appeared  in  court,  and  filed  an  agreement  as  the 
basis  of  a  compromise ;  in  which  it  is  said,  that  these  two  plaintiffs 
agree  to  receive  in  full  satisfaction  of  the  demand  of  Langfitt  &. 
Co.,  the  sum  of  $29,840  92,  with  ten  per  cent  interest  from  the 
22d  June,  1840,  and  the  further  sum  of  $1925  97;  the  said 
Langfitt  and  Perry  to  receive,  in  part  payment,  the  notes  of  Perry 
in  the  hands  of  the  commissioners,  and  also  an  amount  due  by 
Perry  to  the  company  on  account ;  and  also  to  receive  one-fourth 
part  of  said  sum  in  the  demands  of  the  company  against  Elias  W. 
Boatner ;  and  it  is  further  agreed,  that  the  mortgage  or  privilege 
of  the  plaintifis,  as  contractors,  is  not  to  be  affected  until  the  debt 
owing  them  is  paid.  The  parties  pray,  that  notice  may  be  given 
of  this  compromise ;  and  if  no  opposition  be  made  within  ten  days, 
that  it  be  homologated;  and  made  the  judgment  of  the  court.  Be- 
fore the  expiration  of  the  ten  days,  the  administrator  of  Elias  W. 
Boatner  presented  an  opposition  : 

1.  Because  his  intestate  was  one  of  the  firm  of  Langfitt  &  Co.| 
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and  the  opponent  was  and  is  a  party  to  the  suit  in  which  it  is  pro- 
posed to  make  this  compromise,  to  which  he  has  not  been  made 
a  party,  though  he  has  an  interest.  He  contends  that,  without 
his  concurrence,  forced  or  voluntary,  no  decree  can  have  any  bind- 
ing effect  on  the  parties. 

2.  Because  the  commissioners  have  no  right  to  agree,  that  the 
entire  balance  due  by  the  Railroad  Company  to  Langfitt  &,  Co., 
shall  be  paid  to  Langfitt  &,  Perry,  when  there  is  a  third  party  in- 
terested, who,  as  a  joint  undertaker  or  contractor,  is  entitled  to  re- 
ceive his  virile  portion  of  what  remains  due,  or  to  have  it  com- 
pensated and  discharged  by  the  obligations  of  the  said  parly,  in 
the  possession  of  the  Railroad  Company,  or  their  legal  assignees. 

3.  Because  the  said  commissioners  have  no  authority  to  com- 
promise or  settle  the  amount  owing  to  each  of  the  joint  contrac- 
tors, otherwise  tlian  by  a  direct  payment  to  each  of  his  virile  por- 
tion, or  by  extinguishing  it  by  compensating  the  liabilities  of  each 
without  regard  to  any  account  or  unsettled  obligations  between 
the  co-contractors  themselves. 

4.  Because  one  of  the  issues  made,  tried  and  determined  in  the 
suit  pending,  was  whether  the  virile  portion  of  E.  W.  Boatner,  as 
one  of  the  contractors  with  his  co-plaintiffs,  in  the  demand  on  the 
company,  be  compensated  and  discharged  by  the  notes  and  liabili- 
ties of  said  Boatner  held  by  the  company,  the  evidence  of  which 
liabilities  is  on  file,  and  on  which  a  judgment  has  been  rendered, 
which  has  the  effect  of  a  thing  adjudged,  and  by  which  all  par- 
ties are  bound ;  and  this  he  contends  applies  as  well  to  future  li- 
abilities as  to  the  present.  He,  therefore,  prays,  that  the  compro- 
mise may  be  rejected,  or  so  amended  as  to  declare  the  amount  due 
by  said  E.  W.  Boatner  to  the  company,  compensated  and  dischar- 
ged by  his  virile  share  under  the  contract ;  and  that  any  future 
liabilities  may  be  also  so  discharge^]. 

On  the  day  that  this  opposition  was  filed,  Reddin  Brown  and 
John  L.  De  Lee,  who  say  that  they  are  the  endorsers  of  a  note 
drawn  by  E.  W.  Boatner  and  held  by  the  Railroad  Company, 
on  which  a  judgment  has  been  rendered  against  them,  intervened 
in  thtj  case,  and  also  made  opposition,  alleging  that  they  are  in- 
terested in  not  having  the  compromise  affirrped.  They  make  th  e 
tome  objections  to  it  as  the  administrator  of  Boatner. 
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After  hearing  the  parties,  the  court  below  authorized  and  de- 
creed the  commissioners  of  the  Railroad  Company  to  compro- 
mise with  Langfitt  and  Perry,  and  to  pay  them  three-fourths  of 
the  sum  of  $29,840  92,  with  ten  per  cent  interest  from  1st  June, 
1840,  and  also  three-foufths  of  the  sum  of  $1925  97.  The  notes 
of  Perry,  in  the  hands  of  the  commissioners,  and  the  balance  of 
the  account  due  by  him,  to  be  received  in  payment  as  agreed 
upon.  The  remaining  fourth  of  the  above  sums  to  remain  unset- 
tled; with  the  understanding,  that  the  compromise  and  the  judg- 
ment authorizing  it  to  be  made,  are  not  in  any  manner  to  operate 
to  the  prejudice  of  the  estate  of  E.  W.  Boatner,  of  the  securities  of 
said  Boatner,  or  of  Langfitt  and  Perry,  in  the  disposition  which 
may  hereafter  be  made  of  the  remaining  fourth  above  stated.  It 
was  further  ordered,  that  the  mortgage  or  privilege  which  Lang- 
fitt and  Perry  may  have  on  the  railroad,  be  preserved  to  them, 
until  their  demand  be  fully  paid.  From  this  .judgment  Brown 
and  De  Lee,  the  intervenors,  have  alone  appealed. 

The  record  does  not  contain  the  proceedings  or  judgment 
against  the  intervenors,  mentioned  by  them  ;  but  their  allegation 
of  its  existence  and  character  appears  not  to  have  been  denied  in 
the  argument*  We  have  considered  its  effect,  so  far  as  we  can 
comprehend  it,  from  the  brief  statement  before  U&  It  may  be 
somewhat  doubtful  whether  these  intervenors,  having  failed  to 
set  up  the  plea  in  compensation  now  claimed  in  the  suit  brought 
against  them  on  the  note  they  endorsed,  can  now  do  so ;  but  it  is 
not  necessary  to  investigate  that  question  now.  We  have  looked 
attentively  to  see  in  what  way  the  appellants  can  be  injured  by 
the  judgment  as  it  stands ;  and  that  examination  satisfies  us,  that 
they  have  no  particular  interest  to  be  affected.  There  is  a  reser- 
vation of  the  rights  of  the  several  parties,  whenever  they  may 
come  up  for  investigation. 

Judgment  affirmed. 
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William  Noble  v.  James  Cooper. 

To  support  the  plea  of  re9  judicata  the  canse  of  action  must  be  the  same  in  the 

two  suits. 
The  omission  to  register  a  mortgage,  cannot  be  taken  advantage  of  by  a  purchaser 

of  the  mortgaged  property,  who  assumed  the  payment  of  the  debt  secured  by 

mortgage  as  part  of  the  price. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Jvhn- 
son,  J. 

Avert/  and  M.  Morgan,  for  the  plaintiff. 
Jillam,  for  the  appellant. 

MoRPHY,  J.    The  petitioner,  the  holder  of  a  note  of  $700, 
drawn  by  Thomas  Ballew  to  the  order  of  and  endorsed  by 
Francis  Nephler  and  A.  G.  Mangrum,  and  secured  by  mortgage  on 
two  lots  of  ground  in  the  town  of  Baton  Rouge,  seeks  to  recover 
of  the  defendant  the  sum  of  $678,  which  he  alleges  that  the  latter 
assumed  to  pay  on  the  said  note  of  $700,  as  a  part  of  the  price  for 
which  he  purchased  the  said  two  lots  of  ground  from  Thomas 
Ballew.    The  petitioner  avers  that,  in  the  act  of  sale  of  this  piece 
of  property  from  Ballew  to  the  defendant,  there  was  an  error  in 
the  description  of  the  note  of  his  vendor  in  favor  of  Nephler  and 
Mangrum  as  to  its  amount,  and  that  said  note,  upon  which  the  de- 
fendant agreed  to  pay  the  sum  of  $578,  was  for  $700,  instead  of 
$500,  as  is  manifest  from  the  act  of  mortgage  from  Ballew  to 
Nephler  and  Mangrum,  bearing  date  the  6th  September,  1838, 
which  is  specially  referred  to  in  the  act  of  sale  to  the  defendant. 
Petitioner  further  alleges  that,  although  the  defendant  knows  and 
has  admitted  that  the  plaintiff  is  the  legal  owner  of  the  debt  as- 
sumed, he  yet  refuses  to  pay  the  said  sum  of  $678  on  the  said 
note  of  $700,  which  is  protested  and  unpaid.    The  petition  con- 
cludes by  praying  for  judgment  for  the  said  amount  with  interest 
from  judicial  demand,  and  for  the  seizure  and  sale  of  the  mort- 
gaged lots  to  satisfy  such  judgment.    The  defendant  pleaded  the 
general  issue,  specially  denying  his  liability,  either  personally  or 
by  mortgage,  to  pay  any  portion  of  the  note  of  $700  held  by  the 
plaintiffs ;  and  setting  up  the  plea  of  res  judicata  to  any  claim 
the  plaintiff  ever  had  against  the  two  lots  of  ground  in  his  pos- 
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session,  under  the  assignment  to  him  by  Nephler  and  Mangrum 
of  Ballew's  note  and  mortgage  for  $700.  There  was  a  judgment 
below  in  favor  of  the  plaintiff,  and  the  defendant  has  appealed. 

The  evidence  fully  satisfies  us,  as  it  did  the  inferior  Judge, 
that  but  one  note  existed,  secui'ed  by  a  mortgage  on  the  property 
sold  to  the  defendant,  and  that  there  was  an  error  committed  by 
the  notary  who  drew  up  the  act  of  sale,  in  describing  the  note 
due  by  Ballew  to  Nephler  and  Mangrum,  and  on  which  the  de- 
fendant assumed  to  pay  $578,  as  being  for  the  sum  of  $500  in- 
stead of  $700,  its  true  amount,  as  shown  by  the  act  of  mortgage 
of  the  6th  of  September,  1838,  to  which  the  sale  specially  refers. 
To  support  his  plea  of  res  Judicata,  the  defendant  introduced 
the  record  of  an  hypothecary  suit  brought  against  him,  as  third 
possessor  on  the  note  or  mortgage  held  by  the  plaintiff,  and  in 
which  an  injunction  he  had  taken  out  was  made  perpetual,  on  . 
the  ground,  that  the  mortgage  sought  to  be  enforced  against  him, 
liad  never  been  recorded  in  the  parish  of  East  Baton  Rouge, 
where  the  lots  were  situated.    The  Judge  properly  disregarded 
this  plea.    In  the  first  action,  the  defendant  was  sued  as  a  third 
possessor,  for  the  whole  amount  of  the  note  of  $700,  transferred 
to  the  plaintiff  by  Nephler  and  Mangrum.    In  the  present  case, 
he  is  sought  to  be  made  liable  on  his  assumption  to  pay  $578  on 
the  debt  of  his  vendor.    The  cause  of  action  is  different  in  the 
two  suits.'    It  is  not  eadem  causa  petendi.    Pothier,  Oblig.  288. 
The  decree  perpetuating  the  injunction  only  sustained  the  ex- 
ception of  want  of  registry,  which  cannot  be  pleaded  in  this  ac- 
tion, the  defendant  having  assumed  to  pay  the  debt  for  whfch  he 
ii  sued ;  and  having,  therefore,  full  knowledge  of  the  mortgage 
by  which  it  was  secured. 

Judgment  affirmed. 
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Succession  op  James  Willi^ims — David  Thomas,  Admin- 
istrator.  Appellant. 

Any  creditor  of  a  racceasioD  adminiftered  under  the  rapervision  of  a  Court  of  Pro- 
bates, may,  at  any  time,  compel  the  administrator  to  render  a  fall  and  perfect  ac* 
coant  showingr  the  true  sitnation  of  the  snccession,  and  to  make  a  distribution  of 
the  funds  in  his  hands,  accordini;  to  a  tableau  of  distribution,  to  be  homologated  by 
the  court,  after  due  notice  to  all  the  creditors.  C.  C.  1156  to  1158, 1167  to  1170. 
•  C.  P.  1053  to  1055.    Act  13  March,  1837,  §  6,  7. 

An  account  rendered  by  an  administrator  of  a  saccession  cannot  be  homologated 
ex  parte.    It  must  be  submitted  to  the  court  contradictorily  with  all  the  creditors. 

An  administrator  is  entitled  to  credit  for  payments  made  by  him  to  creditors  of  the 
sQocession,  though  without  authority  from*the  Court  of  Probates,  where  the  sums 
paid  do  not  exceed  the  amounts  whish  the  creditors  were  entitled  to  receive. 

Appeal  from  Che  Court  of  Probates  of  West  Feliciana, 
Weems,  J. 

Simon,  J.  The  appellant,  as  administrator  of  the  estate  of 
Williams,  having  filed  in  the  Court  of  Probates  an  account  en- 
titled, ''  Account  of  David  Thomas,  Administrator  of  Capt.  James 
Williams,  deceased,  late  of  the  parish  of  West  Feliciana,"  made 
application  to  said  court,  by  petition,  praying  that  the  account 
might  be  homologated.  This  account  exhibits  certain  disburse- 
ments made  on  account  of  the  succession,  for  which  the  admin- 
istrator claims  credit ;  and  shows,  that  the  estate  has  several  out- 
standing claims  yet  uncollected.  It  alludes  to  several  other  debts 
due  by  the  succession,  without  giving  any  detailed  statement 
thereof,  and  concludes  by  stating  that,  as  soon  as  the  applicant 
can  receive  the  sums  due,  he  expects  to  file  his  tableau  of  distri- 
bution. 

Opposition  was  made  to  this  account  by  Charles  M'Micken, 
one  of  the  creditors  of  the  succession,  (see  1  Robinson,  393,)  on 
tseveral  grounds,  to  wit ;  1st.  That  it  does  not  call  together  all 
the  creditors,  in  order  that  their  claims  may  be  acted  upon  con- 
currently. 2d.  That  it  does  not  distribute,  pro  rata^  the  funds  on 
hand.  3d.  That  it  does  not  classify  the  creditors.  4th.  That  it 
purports  to  have  given  undue  preference  to  a  part  of  the  credi- 
tors, by  payments  made  to  them  unduly,  and  without  legal  au- 
thority.   6th.  That  the  opponent's  demand  should  have  been 
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paid,  or  put  with  all  the  creditors  upon  a  tabUan  of  distributioD, 
to  be  paid  concurrently  with  them.  The  opposition  ooncludes 
by  praying  that  the  account  filed  may  be  rejected,  and  by  requiring 
that  the  administrator  be  ordered  to  exhibit  his  bank  book,  and 
show  the  amount  of  money  in  his  hands  belonging  to  the  estate, 
and  to  file  an  account  in  due  form,  distributing  the  same  amongst 
all  the  creditors,  &c. 

The  inferior  court  rendered  judgment,  rejecting  the  account 
filed,  and  ordering  the  administrator  to  file  a  tableau  of  distribu- 
tion of  the  funds  of  the  estate  on  the  third  Monday  of  March 
following,  (1843,)  to  exhibit  his  bank  book,  and  to  account  for 
the  moneys  by  him  collected.  From  this  judgment,  the  admin- 
istrator has  appealed. 

It  was  shown  on  the  trial,  by  divers  receipts  and  other  vouch- 
ers, that  the  payments  made  by  the  administrator,  some  of  which 
were  authorized  by  the  Judge  of  Probates,  so  far  only  as  to  ap- 
prove the  legitimacy  of  the  claimis,  but  without  any  special  or- 
der to  the  administrator  to  pay  them,  were  really  made ;  but  the 
account  filed  does  not  contain  any  list  of  the  other  creditors,  or 
of  the  amounts  due  them  respectively :  does  not  exhibit  any  ac- 
tive or  passive  debts  of  the  estate,  except  certain  statements  of 
claims  due  by  and  to  the  succession ;  and  does  not  in  any  man- 
ner show  the  real  situation  of  the  afiairs  of  the  succession. 

It  is  perfectly  clear  that,  except  as  to  certain  privileged  debts, 
excepted  by  law,  the  curator  or  administrator  of  a  succession 
cannot  pay  the  debts  thereof  but  in  the  manner  prescribed  by 
laW)  which  is,  by  applying  to  the  Court  of  Probates,  if  he  have 
sufficient  funds  to  pay  all  the  creditors,  to  be  authori2sed  to  pay 
them,  according  to  a  statement  mentioning  the  names  and  places 
of  residence  of  the  creditors,  and  the  several  sums  due  to  each ; 
or,  in  case  of  insufficiency  in  the  funds,  by  filing  a  tableau  of 
distribution  of  said  funds  among  the  creditors,  according  to  the 
order  of  their  privileges  and  mortgages,  or  by  contribution  among 
the  ordinary  creditors,  with  a  prayer  to  be  authorized  to  pay 
ihem  according  to  the  tableau.  Civ.  Code,  arts.  1056, 1057, 
1068,  1167,  1168,  1169,  1170.  Code  of  Pract.  arts.  1053, 
1064, 1066.  None  of  these  formalities  appear  to  have  been  com- 
plied with  in  this  case,  previous  to  the  administrator's  making 


Digitized  by 


Google 


48  NEW  ORLEANS, 

Sacceflsion  of  Williams. 

the  payments  mentioned  in  his  incomplete  acconrit,  or  provision- 
al tableau. 

Under  the  provisions  of  an  act  of  the  legislature  of  the  13th 
of  March,  1837,  (Bui.  <fc  Cur.  Dig.  3,  §  6,  7,)  any  creditor  of  n 
succession  is  allowed  to  file  a  motion  to  know  whether  the  exe- 
cutor, administrator  or  curator,  has  any  funds  :  and  the  latter  is 
bound  within  ten  days,  to  file  a  true  statement  of  his  accouni 
with  the  bank,  (wherein  the  funds  are  to  be  deposited,  according 
to  the  preceding  section,)  showing  the  amount  of  funds  collect- 
ed by  him,  &c.  And  it  is  made  the  duty  of  such  administrators 
to  render,  at  least  once  every  twelve  months,  to  the  Probate 
Court,  a  full,  fair  and  perfect  account  of  their  administration, 
&c.,  under  certain  penalties  specified  in  the  act. 

Taking  this  law  in  connection  with  the  articles  above  referred 
to,  it  is  manifest,  that  the  intention  of  the  legislature  was  to  give 
to  each  of  the  creditors  of  successions  administered  under  the 
supervision  of  the  Courts  of  Probates,  the  right  of  compelling  the 
administrators,  not  only  to  show  the  true  situation  of  the  said 
successions,  but  also  to  make  a  distribution  of  the  funds  on  hand 
among  the  creditors,  nay,  to  pay  the  debts  thereof  according  to 
a  tableau  of  distribution  presented,  after  due  notice  to  the  credi- 
tors, for  the  homologation  of  the  court.  The  terms  of  the  first 
section  of  the  act  are  positive,  that,  on  no  account,  shall  the  ad- 
ministrator remove  or  withdraw  the  funds  deposited,  or  any 
part  thereof,  until  such  tableau  of  distribution  is  homologated, 
or  unless  said  administrator  be  ordered  by  a  competent  court,  and 
then  only  to  pay  such  debts  as  may  be  ordered  for  payment. 

Here,  the  account  filed  by  the  administrator  shows  that,  (except 
as  to  a  few  privileged  debts,)  certain  sums  were  withdrawn  from 
the  mass  to  pay  debts  subject  to  classification,  and  that  those 
debts  were  not  paid  in  the  manner  prescribed  by  law.  This  the 
administrator  had  no  right  to  do ;  and  the  opposing  creditor, 
whose  liquidated  claim  is  not  even  mentioned  in  the  account, 
has  clearly  a  right  to  complain,  and  to  demand  that  the  adminis- 
trator should  be  ordered  to  exhibit  his  bank  book,  to  show  the 
amount  of  money  in  his  hands,  and  to  file .  an  account,  in  due 
form,  distributing  the  same  among  the  creditors.  Again,  this 
application  may  be  made  by  any  one  of  the  creditors,  at  any  time, 
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and  the  administrator  is  bound  to  comply  with  the  order  of  the 
court  granted  to  that  effect ;  and,  when  funds  are  to  be  distributed 
according  to  a  tableau,  or  whenever  the  administrator  renders  his 
account,  which,  according  to  the  terms  of  the  law,  must  be  fully 
fair  and  perfect,  it  is  necessary  that  all  the  creditors  should  be 
duly  notified.    This  was  not  done  in  this  case. 

It  has  been  urged,  that  the  account  under  consideration,  is  sim- 
ply an  exhibit  of  what  the  administrator  has  done  during  his  ad- 
ministration, filed  according  to  the  sixth  section  of  the  law  above 
referred  to,  and  that  it  does  not  purport  to  be  a  /aiZeau  of  distribu- 
tion. It  is  clear,  that  it  is  not  a  tableau  of  distribution,  since  no 
division  of  the  funds  is  made  between  the  creditors;  but  it  is 
equally  clear,  that  it  is  not  made  in  conformity  with  the  law.  as  it 
does  not  exhibit  the  exact  situation  of  the  estate.  Such  an  ac- 
count, when  rendered,  must  be  submitted  to  the  Probate  Court 
contradictorily  with  all  the  creditors,  and  cannot  be  homologated 
ex  parte. 

We  must,  therefore,  conclude,  that  the  account  in  dispute  can- 
not be  homologated,  and  that  it  is  the  duty  of  the  appellant  to 
comply  with  the  judgment  appealed  from,  within  such  reasonable 
time  as  may  be  fixed  by  the  court,  a  qua,  after  the  present  judg- 
ment shall  have  been  returned  to  the  lower  court  for  execution. 
We  think  proper  further  to  remark  that,  as  no  improper  conduct 
is  charged  in  the  opposition  against  the  administrator,  who,  so 
far,  appears  to  have  misunderstood  the  provisions  of  the  law  of 
1837;  and  as  the  prayer  made  b^  the  appellee  in  his  opposition, 
is  based  on  the  supposition  that  a  bank  book  was  duly  kept  by 
the  administrator,  who  is  only  called  on  to  show  the  amount  of 
money  in  his  hands  belonging  to  the  estate,  and  to  distribute  tha 
same  among  the  creditors  according  to  law,  we  understand  that 
the  rejection  of  the  informal  account  by  him  filed,  shall  not  pre- 
clude him  from  carrying  the  sums  (by  him  paid)  due  to  the 
creditors  therein  named,  on  the  tableau  of  distribution  to  be  filed, 
nor  from  classing  them  therein  according  to  their  rank,  without 
any  regard  to  the  payments  heretofore  made,  except  as  to  the 
privileged  debts,  which  are  to  be  paid  in  preference  to  all  others. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  of  the 
Probate  Court  he  affirmed,  with  costs ;  and  that  this  case  be  re- 
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manded  to  the  lower  court  for  further  proceedings  according  to 
law. 

Muse  and  Meyrick,  for  the  appellant. 

C  M,  Randall^  contra. 


OcTAViNE  Aubic  v,  William  Gil. 

Where,  in  an  action  by  a  minor  against  her  tutor,  plaintiff  prays  that  the  latter 
may  be  ordered  to  render  an  account,  and  to  pay  her  a  certain  sum,  or  whatever 
amount  may  be  found  due  by  him,  and  defendant  renders  no  account,  the  plain- 
tiff may  prove  any  sum  received  by  him.  C.  P.  998.  Per  Curiam :  the  rule 
that  a  general  allegation  of  a  party  being  indebted  in  a  gross  sum,  without  any 
specification  of  the  time,  place  or  manner  in  which  the  sum  accrued,  is  too  vague 
to  authorize  the  admission  of  proof,  the  object  of  which  is  to  prevent  the  defend- 
ant from  being  taken  by  surprise,  is  inapplicable  to  the  case  of  a  tutor  called  upon 
to  account,  who  knows  what  is  asked  of  him  ;  his  ward  is  under  no  obligation  to 
state  the  time,  place  and  manner  of  receiving  the  sums  for  which  he  is  account- 
able. 

In  rendering  ju'^gment  in  an  action  by  a  minor  against  her  tutor  for  a  settlement  of 
the  tutorship,  the  commissions  of  the  latter  should  be  allowed  though  not  express- 
ly claimed. 

A  minor  is  entitled  to  legal  interest  on  the  amount  ascertained  to  be  due  to  her  by 
her  tutor,  from  the  date  of  the  judgment  ascertaining  the  amount  so  dae.  C. 
C.  353. 

Appeal  from  the  Court  of  Probates  of  East  Baton  Rouge,  Tes- 
sier,  J. 

G.  S.  Lacey^  for  the  plaintiff 

Elam,  for  the  appellant. 

MoRPHY,  J.  This  is  an  action  brought  against  the  defendant 
by  his  ward,  to  compel  him  to  render  an  account  of  his  adminis- 
tration. She  alleges  that,  as  her  tutor,  he  has  received  large  sums 
of  money  from  the  succession  of  her  grandfather,  Andrus  Gil, 
and  from  other  sources,  and  particularly  a  sum  of  about  five  hun- 
dred dollars  paid  over  to  him  by  the  Probate  Judge  of  the  parish 
of  Bast  Baton  Rouge,  and  derived  from  the  said  Andrus  Gil's  es- 
tate. She  further  represents  that,  although  often  requested,  he  has 
never  rendered  any  account  of  his  tutorship,  and  refuses  to  pay 
over  the  moneys  belonging  to  her  in  his  hands.    She  prays,  that 
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he  may  be  ordered  to  render  his  account  as  her  tutor,  and  that  he 
may  be  adjudged- to  pay  her  the  sum  of  five  hundred  dollars,  or 
whatever  may  be  found  due  to  her,  with  five  per  cent  interest 
thereon,  &c.  The  defendant  excepted  to  the  petition  as  not  con- 
taining a  clear  and  concise  statement  of  the  object  of  the  demand  ; 
but  the  inferior  Judge  having  overruled  this  exception  and  ordered 
him  to  give  in  his  account  within  a  delay  of  twenty  days,  he  filed 
an  answer,  in  which  he  admits  that  he  was  appointed  tutor  to  the 
petitioner,  and,  as  such,  administered  to  her  wants,  but  he  denies 
that  he  ever  received  for  her  any  sum  of  money  from  the  succes* 
sion  of  Andrus  Gil,  or  that  any  such  succession  was  ever  opened 
in  the  parish  of  East  Baton  Rouge ;  and  he  further  denies  that  he 
has  any  thing  to  account  for  on  her  demand.  This  answer,  which 
seems  to  have  been  received  and  treated  below  as  an  account,  was 
excepted  to  by  the  petitioner  as  too  vague  and  indefinite ;  and  by 
way  of  opposition  to  it  she  sets  forth  various  sums  which  she  al- 
leges had  been  received  by  her  tutor,  being  the  proceeds  of  cattle 
sold,  and  the  value  of  personal  property  belonging  to  her,  by  him 
appropriated  to  his  own  use ;  and  states,  that  the  $500  paid  to  the 
defendant  by  the  Probate  Judge  of  East  Baton  Rouge,  were  de- 
rived from  the  succession  of  her  grandmother,  Suzanne  Vacherez, 
the  deceased  wife  of  Andrus  Gil,  and  not  from  the  estate  of  the 
latter  as  alleged  in  her  petition.  The  Judge  below  rendered  a 
judgment  in  her  favor  for  $518,  with  costs.  The  defendant  has 
appealed. 

The  evidence  adduced  by  the  plaintiff  fully  sustains  the  judg- 
ment appealed  from;  but  it  is  urged,  that  under  the  averments  of 
the  petition  the  Judge  improperly  received  it,  and  we  are  referred 
to  the  case  of  Pargotid  v.  Ouice,  Administrator^  6  La.  77,  in 
which  this  court  held,  that  a  general  allegation  of  a  party  being 
indebted  in  a  gross  sum,  without  any  specification  of  the  time, 
place  or  manner  in  which  the  sum  claimed  accrued,  is  too  vague 
to  authorize  the  admission  of  proof  in  support  of  it.  The  rule 
thus  laid  down,  which  is  one  well  settled  in  our  practice,  is  inap- 
plicable to  a  case  like  the  present.  Its  object  is  to  apprize  the  op- 
posite party  of  what  is  demanded  of  him,  that  he  may  not  be  ta- 
ken by  surprise ;  but  when  a  tutor  is  called  upon  to  render  his 
account,  he  knows  exactly  what  is  asked  of  him  ;  his  ward  is  un- 
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der  no  obligation  to  state  the  time,  place,  and  manner,  in  which 
he  may  have  received  the  sums  he  is  accountable  for.  Under  ar- 
ticle 998  of  the  Code  of  Practice,  the  minor  may  pray  that  his 
tutor  he  decreed  to  give  an  account  of  his  administration,  or  to 
pay  such  sum  as  he  may  suppose  to  be  due.  If  the  tutor  render 
an  account,  it  is  open  to  every  objection  the  minor  may  make,  by 
reason  of  any  errors  or  omissions  in  it  to  his  prejudice;  but  where 
as  in  this  case,  the  tutor  renders  no  account,  the  minor  may  prove 
any  sum  which  has  been  received  by  him.  A  tutor  called  upon 
to  account,  should  not  be  permitted  to  avail  himself  of  his  ward's 
want  of  information  in  relation  to  his  rights ;  and  he  cannot  re- 
quire of  him  that  strictness  in  pleading  which  may  be  exacted 
from  ordinary  suitors.  The  course  pursued  by  the  defendant,  in 
this  case,  was  disingenuous.  He  was  well  aware  that  the  $500 
he  had  received  from  the  Probate  Judge,  was  derived  from  the 
succession  of  his  pupil's  grandmother;  and  the  Judge,  in  our 
opinion,  properly  admitted  the  evidence  adduced  by  the  plaintiff 
in  support  of  her  claim,  especially  after  she  had  in  her  supple- 
mental petition,  corrected  the  erroneous  statement  she  first  made. 
We  have  been  requested  by  the  appellee  to  amend  the  judgment 
appealed  from,  by  rejecting  the  commissions  allowed  to  the  defen- 
dant, and  granting  her  interest  from  its  date.  We  do  not  think 
that  the  Judge  erred  in  allowing  to  the  defendant  his  commission, 
although  he  did  not  expressly  claim  any.  It  was  a  deduction  to 
which  he  was  entitled  in  the  settlement  of  the  balance  he  was  de- 
creed to  pay  to  his  ward ;  but  the  latter  was  clearly  entitled  to 
legal  interest,  from  the  date  of  the  judgment  liquidating  such  bal- 
ance.   Civ.  Code,  art.  353. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates of  the  parish  of  East  Baton  Rouge,  be  so  amended,  as  to 
bear  legal  interest  from  the  24th  of  November,  1843 ;  and  that  it 
be  affirmed,  in  all  other  respects,  with  costs. 
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William  McMichael  r.  Thomas  Green  Davidson. 

Where  an  aathentic  act  of  sale  cootains  an  absolute  aMumption  by  the  purchaser 
of  a  debt  due  by  the  vendor  to  a  third  person,  a  paper,  signed  by  the  vendor,  de- 
claring that  the  assumption  was  not  an  absolute  one,  will  be  inadmissible  against 
such  third  person  to  disprove  the  absolute  character  of  the  assumption,  unless 
the  fact  be  sworn  to. 

Where  the  real  date  of  an  act  sorts  seing  prize  is  not  proved  aliunde,  it  will  date, 
as  to  third  persons,  only  from  tlie  day  of  its  production  in  court 

Defendant,  an  attorney  at  law,  having  recovered  a  judgment  for  the  plaintiff,  sub- 
sequently purchased  certain  slaves  from  the  debtor,  and  in  part  payment,  assumed 
the  debt  due  by  the  latter  to  his  client.  In  an  action  by  the  client  to  enforce 
payment  of  the  debt  assumed,  and  defence  that  plaintiff  had  never  notified  defen- 
dant of  his  acceptance  of  the  assumption :  Held,  that  the  attorney  was  bound  to 
hold  on  to  any  advantage  he  had  acquired  for  his  client,  and  to  notify  him  there- 
of immediately  ;  and  that  the  relation  existing  between  the  parties  bound  the  at- 
torney to  comply  with  his  assumption,  without  waiting  for  the  acceptance  of  his 
client,  and  notice  thereof. 

Appeal  from  the  District  Court  of  Livingston,  JoneSy  J. 

A.  Hennen^  for  the  appellant.  This  action  is  founded  on  art. 
35  of  the  Code  of  Practice,  and  on  arts.  1884,  1896  of  the  Civil 
Code.  Marigny  v.  Remp.  3  Mart.  N.  S.  607.  Duchampard  v. 
Nicholson,  2  Mart.  K.  S.  672.  Flower  v.  Lane,  6  Mart.  N.  S. 
152.  Pemberton  v.  Zacharie,  5  La.  316.  Code  of  1808,  art. 
21,  p.  262.  An  act  sous  seing  prive,  the  date  of  which  is  not 
proved  aliunde^  has  no  date,  as  to  third  persons,  but  that  of  its 
production  in  court.  Phillips  v.  Stanley,  1  La.  247.  Thomas 
V.  Callichan's  Heirs,  6  Mart.  N.  S.  332.  Doubr6re  v.  Grillier's 
Syndic,  2  Mart.  N.  S.  171.  The  parties  to  the  authenticact  by 
which  the  payment  was  assumed,  could  not  change  its  provisions 
to  the  prejudice  of  third  persons.  Nemo  potest  mutare  consilium 
svum  in  alterius  injuriam.    L.  75,  De  reg.  juris. 

Penn,  for  the  defendant. 

Martin,  J.  On  the  3d  of  February,  1840,  the  defendant,  as 
the  plaintiff's  attorney,  obtained  a  judgment  against  Sharbert, 
and,  on  the  17th  March,  1841,  purchased  from  the  latter  two 
slaves,  in  discharge  of  the  price  of  which  he  assumed  several 
debts  of  his  vendor,  and  particularly  that  on  which  judgment 
had  been  obtained  in  the  preceding  year.     On  the  22d  of  July, 
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1842,  an  execution  on  that  judgment  was  issued,  and  levied  on 
a  tract  of  land,  the  sale  of  which  was  stayed  by  the  plaintiff  in  a 
letter  to  the  Sheriff,  in  which  he  expresses  an  opinion  that  the 
debt  was  due  by  the  present  defendant,  and  that  he  would  be  able 
to  make  it  appear  so.  Shortly  after,  the  present  suit  was  brought, 
in  order  to  obtain  from  the  defendant  the  amount  of  Sharbert's 
judgment,  under  the  stipulation  in  favor  of  plaintiff  in  the  act  of 
the  17th  March,  1841. 

The  defendant  pleaded  the  general  issue,  and  admitted  that  he 
had  received  Sharbert's  note  from  the  plaintiff  for  collection ; 
that  be  had  brought  suit  thereon,  and  obtained  a  judgment ;  but 
averred,  that  he  was  unable  to  coerce  payment.  He  alleged,  that 
on  his  purchase  of  two  slaves  from  Sharbert,  several  debts  of  the 
latter,  including  the  plaintiff's  judgment,  were  enumerated  as 
designed  to  be  paid  by  the  defendant  out  of  the  price  of  the 
slaves ;  but  that  Sharbert  reserved  to  himself  the  right  of  point- 
ing out  which  of  them  should  be  paid,  in  case  the  total  amount 
exceeded  the  price  of  the  slaves ;  that  he  afterwards  directed  the 
defendant  to  pay  part  of  these  notes,  equal  in  amount  to  the  price 
of  the  slaves,  without  including  among  them  the  plaintiff's  judg- 
ment, which  was  done  by  the  defendant,  who  took  his  receipt 
therefor  on  the  17th  of  August,  1842.  That  on  the  22d  of  July, 
1842,  the  defendant,  finding  that  there  would  not  be  money  in 
his  hands  to  pay  the  defendant's  judgment,  took  out  execution 
thereon,  which  was  levied  on  a  tract  of  land,  the  sale  of  which 
was  stayed  by  the  plaintiff.  The  respondent  concludes  by  de- 
manding $60  in  reconvention,  for  his  fee  in  the  plaintiff 's  suit 
against  Sharbert. 

The  District  Court  rejected  the  plaintiff's  claim,  and  gave 
judgment  against  him  for  $30  on  the  reconvention;  and  he  has 
appealed. 

The  deed  of  sale  for  the  slaves,  contains  an  absolute  assump- 
tion of  the  plaintiff's  judgment  against  Sharbert,  by  the  defen- 
dant. With  the  view  of  showing  that  the  assumption  was  of  a 
different  character,  the  defendant's  counsel  offered  a  paper  sub- 
scribed by  Sharbert,  in  which  he  states,  that  at  the  time  of  the 
sale  of  the  slaves,  it  was  thought  the  price  would  suffice  to  pay 
all  the  debts  cimmerated,  but  that  this  was  found  afterwards  to 
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be  otherwise ;  that  he  directed  the  defendant  to  lei^ve  the  judg- 
ment unsettled  ;  and  that  defendant  thereupon  paid  over  the 
whole  price  under  Sharberl's  directions.  This  paper  bears  date 
the  17th  of  August,  1842.  The  reading  of  it  in  evidence  was 
objected  to,  ou  the  ground  that,  having  been  given  by  a  third 
party,  it  is  irrelevant  and  cannot  be  opposed  to  the  plaintiflf.  Un- 
less the  fact  be  sworn  to,  it  could  not  be  admitted  to  disprove  the 
absolute  character  of  the  defendant's  assumption,  in  the  sale  of 
the  slaves  by  an  authentic  act.  Indeed,  none  of  the  facts  stated 
in  the  paper  under  consideration,  go  so  far  as  to  support  the  al- 
legation that  the  assumption  was  a  qualified  one.  The  paper, 
perhaps,  proves  the  payment  of  the  whole  price  of  the  slaves,  it 
being  the  vendor's  receipt;  but  being  sous  seing  prive,  and  its 
date  not  having  been  proved  aliunde,  it  has  none  but  the  day  of 
its  production  in  court. 

The  plaintiff's  letter  to  the  Sheriff  having  been  read  without 
opposition,  is  evidence  of  his  acceptance  of  the  defendant's  as- 
sumption. But  it  is  contended  on  his  part,  that  this  acceptance 
was  never  notified  to  the  defendant,  until  he  had  been  discharged 
by  the  payment  of  the  whole  price  of  the  slaves.  He  was  notified 
of  the  plaintiff's  acceptance  by  the  inception  of  the  suit,  if  he  was 
not  otherwise  before  ;  and,  as  the  date  of  the  act  sous  seing  prive 
between  himself  and  the  plaintiff,  must  be  that  of  its  production 
in  court,  there  is  no  evidence  of  the  payment  of  the  price  before 
notice  to  the  defendant  of  the  plaintiff's  acceptance,  which  is  in 
evidence  in  the  plaintiff's  letter  to  the  Sheriff,  bearing  date  three 
days  before  the  day  on  which  the  defendant  alleges  that  he  paid 
the  price. 

Until  now  we  have  considered  the  plaintiff  and  defendant  as 
standing  in  no  particular  relation  to  each  other ;  but  that  of  client 
and  attorney,  existed  between  them.  The  attorney  owing  fidelity 
to  the  client,  was  bound  to  hold  on  to  any  advantage  he  had  ac- 
quired for  the  latter,  and  could  not  gratuitously  part  therewith. 
The  plaintiff's  claim  on  Sharbert  was  a  precarious  one.  Judg- 
ment had  been  obtained  on  it  for  upwards  of  a  twelve  month, 
without  the  collection  of  any  part  of  it,  although  the  debt  was 
small,  1.  e.  less  than  $300,  when  by  the  assumption  of  the  debt 
it  became  safe.    It  was  the  duty  of  the  latter  immediately  to  in- 
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form  his  client  of  the  advantage  ihus  gained,  and  the  best  way 
in  which  this  could  have  been  done,  was  by  the  payment  of  the 
judgment.  It  appears  that  this  was  not  only  neglected,  but  that 
the  defendant  manifested  his  determination  to  deprive  his  client 
of  the  advantage  he  had  gained  for  him,  and  that  he  forced  J^im 
to  institute  the  present  suit.  The  relation  in  which  the  parties 
stood,  bound  the  defendant  to  comply  with  his  assumption,  with- 
out waiting  for  the  acceptance  of  the  client,  and  notice  thereof. 

The  District  Court,  in  our  opinion,  erred.  It  is,  therefore,  or- 
dered and  decreed,  that  its  judgment  be  annulled  and  reversed ; 
and  that  the  plaintiflf  recover  from  the  defendant  the  sum  of 
$269  76,  with  ten  per  cent  interest  from  the  21st  of  May,  1S39, 
till  paid,  the  amount  of  the  plaintiff's  judgment  against  Sharbert, 
and  the  costs  of  the  suit  in  which  it  was  obtained,  (deducting 
therefrom  the  sum  of  $30,  which,  in  our  opinion,  was  properly 
allowed  below  on  the  reconvention,)  with  the  costs  of  the  suit  in 
both  courts. 


Raphael  Davis  v,  John  Singleton. 

The  decision  of  a  court  of  the  first  instance  refusing  a  new  trial,  will  not  be  reversed 
unless  clearly  erroneous. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

/.  P.  Bullard^  for  the  plaintiff. 

Lawson,  for  the  appellant. 

MoRPHY,  J.  A  verdict  and  judgment  having  been  rendered 
below  against  the  defendant,  he  moved  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  This  motion  was  over- 
ruled, and  he  has  appealed. 

The  evidence  sworn  to  have  been  discovered  by  the  defendant 
since  the  trial  of  his  case,  is,  that  two  of  the  witnesses  whose  tes- 
timony went  to  the  jury,  to  wit,  Lewis  Carpenter  and  Sarah  Cook, 
were  inimical  to  him,  and  that  they  were  not  worthyof  belief  un- 
der oath.  In  support  of  his  motion,  the  defendant  offered  the 
affidavits  of  two  persons,  who  state,  in  substance,  that  they  have 
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always  known  Lewis  Carpenter  and  Sarah  Cook  as  bad  charac- 
ters ;  that  they  have  good  reason  to  believe  that  these  individuals 
are  inimical  to  the  defendant ;  that,  in  their  opinion,  they  are  not 
to  be  depended  on  as  to  honesty  and  veracity,  and  that  they 
would  not  believe  them  under  oath,  when  prejudiced  and  un- 
friendly towards  a  person,  &c. 

Applications  of  this  kind  are  always  addressed  to  the  sound  dis- 
cretion of  the  inferior  courts,  who  properly  receive  them  with 
great  caution.  Unless  their  decision  be  clearly  erroneous,  we  have 
often  said  that  we  will  not  interfere.  This  suit  was  tried  in 
April,  1843,  and  the  testimony  of  the  persons  said  to  be  unwor- 
thy of  belief,  was  taken  in  the  months  of  April  and  June,  1839. 
They  were  living  in  the  neighborhood  of  the  defendant ;  and  yet 
no  attempt  to  invalidate  their  testimony  was  made  on  the  trial. 
It  is  difficult  to  believe  that,  with  ordinary  diligence,  the  defend- 
ant could  not  have  discovered,  from  June,  1839,  to  April,  1843, 
the  evidence  which  he  brought  forward  so  shortly  after  the  trial. 
From  the  record  we  are  also  induced  to  believe,  that  the  Judge 
may  have  been  satisfied  that,  even  without  the  testimony  of  Car- 
penter and  Sarah  Cook,  there  was  sufficient  evidence  to  support 
the  verdict,  and  justice  had  been  done  between  the  parties.  We 
cannot  say  that  he  erred  in  refusing  an  application  for  a  new  trial, 
made  under  such  circumstances,  and  supported  by  affidavits  of 
this  kind» 

Judgment  affirmed* 


Joseph  Carmena  v.  Samuel  L.  Doherty  and  another. 

Notice  of  the  protest  of  a  draft,  instead  of  being  directed  to  the  endorser  at  the 
post  office  at  which  he  was  in  the  habit  of  recei? ingr  his  letters,  was  directed  to 
that  office,  under  cover  to  the  holder,  who  received  the  notice,  and,  on  the  next 
day,  deposited  it  in  the  same  office,  directed  to  the  endorser  there  :  Held^  that 
the  notice  was  insufficient  under  the  statute  of  13  March,  1827  ;  that  it  should 
have  been  directed  to  the  endorser  at  his  domicil  or  usual  place  of  residence,  and 
not  have  been  sent  to  a  third  person  to  be  subsequently  deposited  in  the  same 
post  office  ;  and  that  where  the  mail  is  resorted  to  as  the  earliest  ordinary  con- 
veyance, such  conveyance  must  not  be  interrupted. 

Notice  of  protest  to  an  endorser,  deposited  in  the  post  office  of  the  place  in  which* 
or  in  the  neighborhood  of  which,  he  resides,  is  insufficient  under  the  general  com- 
mercial law. 

Vol,  VII.  8 
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Appeal  from  the  District  Court  ofWest  Feliciana,  jBhnsen^  J. 

Q.  S,  Lacej/j  for  the  appellant.  A  bank  with  whom  a  note  is 
left  for  collection,  is,  like  other  endorsers,  entitled  to  one  day  to 
give  notice.  Bayley  on  Bills,  263>9,  and  cases  there  cited. 
Chitty  on  Bills,  288.  3  Kent's  Comm.  106.  If  die  bank  be  not 
regarded  as  an  endorser,  it  must  be  looked  upon  as  the  agent  of 
the  holder,  and  the  one  day  taken  by  the  bank  must  be  consider- 
ed as  taken  by  the  holder.  Again :  the  notary  is  entitled  to  time 
to  ascertain  the  residence  of  the  endorser,  and  the  notices  were 
enclosed  to  the  cashier  of  the  bank,  as  the  means  of  dbtaining 
such  information ;  and  the  notices  were  properly  directed,  aiad 
sent  the  day  after  the  information  was  procured^ 

Joer,  on  the  same  side. 

BayU,  Railiffj  and  PatersoUj  for  the  defendants,  cited  5  La. 
266.     16  lb.  20,  283,  310. 

Simon,  J.  The  defendants  are  sued  as  endorsers  of  a  draft, 
which  was  protested  for  non-payment  at  maturity.  They  plead- 
ed the  want  of  legal  notice.  There  was  judgment  of  nonsuit 
below  against  the  plaintiff,  from  which  he  has  appealed. 

The  certificate  of  the  notary  states,  that  the  endorsers  were 
notified  of  the  protest  by  letters  to  them  addressed,  and  served  on 
them,  by  enclosing  the  notices  for  the  drawer  and  endorsers  in 
the  one  for  N.  C.  Hall,  Esq.  cashier,  which  the  notary  directed 
to  him  at  St.  Francisville,  and  depositing  the  same  in  the  post 
office  in  the  city  of  New  Orleans,  where  the  protest  was  made. 

The  testimony  of  Wm.  Christy,  the  notary,  proves,  that  the 
notices  for  the  defendants  were  forwarded  enclosed  in  the  notice 
to  N.  C.  Hall,  who  states,  that  he  received  the  notices  of  protest 
by  the  first  mail  after  the  protest  of  the  draft,  and  that  there  were 
three  notices,  two  of  which  were  directed  to  the  defendants. 
Hall  adds,  that  he  was  in  the  habit  of  putting  the  notices  in  the 
post  office  on  the  day  after  he  received  them ;  that  these  notices 
were  directed  to  St.  Francisville,  and  put  in  that  office ;  and  that 
they  were  sent  to  the  post  office  at  St.  Francisville,  which,  he 
believes,  is  the  office  at  which  the  endorsers  are  in  the  habit  of 
getting  their  letters. 

The  testimony  of  Collins  establishes,  that  the  defendants  re- 
side in  the  parish  of  West . Feliciana,  and  in  the  country;  that 
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Samuel  L.  Doherty  resides  about  twenty  miles  from  the  town  of 
St.  FrancisFitle,  and  Anthony  Doherty  about  eighteen  miles  from 
said  town.  He  further  states,  that  the  post  office  at  Laurel  Hill, 
in  the  parish  of  West  Feliciana,  is  much  nearer  the  residence  of 
Anthony  Doherty  than  the  one  at  St.  Prancisrille;  and  that  the 
post  office  at  Pinckneyville,  in  the  State  of  Mississippi,  is  much 
nearer  the  residence  of  Samuel  L.  Doherty,  than  the  one  to  which 
the  notice  was  sent. 

We  think  the  judgment  appealed  from  is  correct.    The  notices, 
instead  of  being  forwarded  by  the  notary  addressed  to  the  defen- 
dants at  their  domicil,  or  usual  place  of  residence,  (B.  &  C.'s  Di- 
gest, 43,  §  14,)  were  sent  enclosed  in  a  letter  to  another  per- 
son, who,  although  he  states  he  received  them  by  the  first  mail 
after  the  protest,  proves  that  he  kept  them,  and  did  not  put  them 
in  the  post  office,  according  to  his  habit,  until  the  day  after  he 
received  them.    These  notices,  after  having  been  taken  out  of 
the  post  office,  (the  evidence  does  not  show  when,)  were  deposit-* 
ed  there  again  on  the  next  day,  directed  to  the  defendants  at  the 
very  place  where  said  post  office  is  kept ;  they  were  not  to  be 
conveyed  by  mail  to  some  other  post  office,  but  \tere  to  remain 
there  until  sent  for  by  the  defendants.     Under  these  facts,  it  is 
clear  that,  either  under  the  act  of  1827,  already  referred  to,  or 
under  the  commercial  law,  the  notice  is  insufficient.    It  is  a  rule 
well  recognized,  that  notice  must  be  given  by  the  earliest  ordinary 
convejrance,  unless  under  extraordinary  circumstances  which 
may  excuse  a  greater  delay.    Under  the  statute,  the  mail  is  point- 
ed out  as  being,  in  a  case  like  this,  the  earliest  ordinary  convey- 
ance ;  but  such  conveyance  must  not  be  interrupted  on  its  way 
to  its  destination.    The  notice  is  to  reach  the  post  office  to  which 
it  is  addressed,  in  order  that  it  may  be  there  delivered  to  the  per- 
son to  whom  it  is  directed,  after  the  arrival  of  the  maiL    Here, 
the  notices  were  taken  out  of  the  post  office  where  they  were  to 
remain,  were  deposited  there  again  on  the  next  day,  and,  if  it  be 
true,  that  the  endorsers  were  in  the  habit  of  receiving  their  letters 
there,  we  may  fairly  presume  that  they  called  for  their  letters 
after  the  arrival  of  the  mail  by  which  they  were  conveyed  to 
Hall,  and  that,  under  the  circumstances,  they  could  not  then  be 
delivered  to  them.    This  must  have  occasioned  a  delay  which 
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cannot  be  excused,  as  it  was  the  duty  of  the  notary  to  direct  the 
notices  to  the  endorsers  at  their  domicil  or  place  of  residence,  and 
not  to  send  them  to  a  thicd  person,  for  the  purpose  of  being  sub- 
sequently deposited  in  the  same  post  office. 

Under  the  commercial  law,  this  notice  is  equally  insufficient ; 
as,  when  in  the  hands  of  their  co-endorser.  Hall,  the  cashier  of 
the  bank  in  which  the  draft  had  been  deposited  for  collection,  it 
should  have  been  sent  to  the  defendants  by  some  other  mode  of 
conveyance.  It  is  well  known  that,  under  the  commercial  law, 
it  is  not  sufficient  notice  to  an  endorser,  to  deposit  the  notice  in 
the  post  office  of  the  place  or  town  in  which,  or  in  the  neighbor- 
hood of  which  he  resides.  5  Mart.  N.  S.  139.  Ibid.  158.  Ibid. 
360.    6  Mart.  N.  S.  508.    7  Ibid.  N.  S.  492. 

The  objection  resulting  from  the  proof  that  there  are  other 
post  offices  nearer  to  the  defendants'  residences,  might  perhaps, 
also  be  successfully  urged  ;  but  it  is  unnecessary  to  express  any 
opinion  upon  it 

Judgment  affirmed. 


The  City  Bank  op  New  Orleans  v,  Amos  Kent. 

Where  an  appellant  fails  to  comply  with  the  condition  on  which  an  appeal  was  al. 
lowed,  by  not  giving  bond  within  the  time  daring  which  an  appeal  may  be  taken, 
the  judgment  will  become  re9  judicata. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOUy  J. 

Avery,  for  the  plaintiffs,  moved  to  dismiss  this  appeal,  on  the 
ground  that  no  bond  was  executed,  or  citation  of  appeal  issued, 
within  twelve  months  from  the  date  of  the  judgment  allowing  an 
order  of  seizure  and  sale  against  the  defendant,  citing  Sibley  v. 
Roman  Catholic  Congregation  of  Natchitoches,  3  Rob.  77. 

Elam,  for  the  appellant. 

BuLLARD,  J.  The  appellee  moves  to  dismiss  this  appeal,  on 
the  ground  that  no  bond  was  given  and  no  citation  issued  until 
more  than  a  year  after  the  rendition  of  the  judgment,  although 
the  appeal  was  allowed  within  the  year. 
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The  question  is  not  an  open  one.  In  the  cases  of  Marigny  v. 
Sianley  et  al.^  and  Marigny  v.  Ingraham^  this  court  held,  that 
if  the  appellant  do  not  comply  with  the  condition  on  which  the 
appeal  was  granted,  by  giving  bond  to  prosecute  the  appeal,  and 
suffer  a  year  to  elapse,  the  judg[nent  becomes  res  judicata^  and 
he  cannot  be  relieved  either  in  the  District  or  Sapreme  Court.  2 
La.  322,  324.    3  Robinson,  77, 

Appeal  dismissed. 


Matthew  Bethany  v.  His  Creditors. 

Ko  re-iiueriptioii  of  a  mort^ai^o  is  neoeasary,  where  the  mortgafjror  has  in«de  a  sur- 
render of  his  property  and  obtained  a  stay  of  proceedings.  C.  C.  3326.  Per 
Curiam :  The  rights  of  the  creditors  of  an  insolvent  most  be  acted  on  with  refer- 
ence to  their  sitaation  when  his  bilan  was  filed,  and  all  proceedings  against  him 
stayed. 

Satisfaction  of  a  judgment  may  be  proved  by  presamptions,  as  well  as  by  positive 
evidence.  The  sufficiency  of  the  proof  must  depend  on  the  circnmstances  of 
each  case. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  3* 

Boyle,  for  the  appellant. 

J,  P.  Bullardy  for  the  syndic. 

MoRPHY,  J.  On  the  syndic  in  this  case  filing  a  tableau  of  dis^ 
tribution,  its  homologation  was  opposed  by  John  C.  Morris,  be- 
cause he  was  not  placed  thereon  as  a  mortgage  creditor  for 
$551  64,  being  the  amount  of  a  judgment  which  he  avers,  was 
rendered  against  the  insolvent,  in  his  favor,  on  the  26th  of  April, 
1832,  and  was  recorded  in  the  parish  of  East  Feliciana,  on  the 
4th  of  May,  following.  The  syndic  pleaded  prescription  against 
the  judicial  mortgage  claimed  by  the  opponent,  it  not  having  been 
re-inscribed  since  the  4th  of  May,  1832,  and  not  having  been  pre- 
sented until  the  filing  of  this  opposition,  on  the  25th  of  Novem^- 
ber,  1842.  On  the  trial  of  the  case,  the  Judge  below  being  satis* 
fied  that  the  opponent  had  been  paid  the  amount  of  his  judg- 
ment, overruled  his  opposition,  from  which  decision  he  has  ap- 
pealed. 
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It  does  not  appear  from  the  record  at  what  time  the  sui^render 
was  made,  but  it  must  have  been  before  the  month  of  January, 
1841,  at  which  time  the  tableau  of  distribution  shows,  that  the 
property  of  the  insolvent  was  sold.  No  prescription  had  accrued 
against  the  opponent's  mortgage,  at  the  time  of  the  failure.  All 
the  rights  and  claims  of  the  creditors  of  an  insolvent  are,  we  appre- 
hend, to  be  examined  and  passed  upon,  with  reference  to  the  situ- 
ation in  which  they  stood  when  his  bUan  was  filed,  and  all  pro- 
ceedings against  him  stayed.  Creditors  holding  mortgages  on 
an  insolvent's  estate,  can  no  more  suffer  from  their  failure  to  re- 
inscribe  them,  than  creditors  who  had  no  mortgage  can  acquire 
one  by  an  inscription  made  after  the  surrender.  Civ.  Code,  art. 
3326.  Even  in  France,  where  it  is  considered  that  nothing  but 
re-inscription  will  interrupt  prescription,  it  has  been  determined, 
that  it  is  not  necessary  to  re-inscribe  mortgages  at  the  end  of  ten 
years,  if  at  or  before  that  time  the  debtor  has  failed.  Sirey,  1812. 
P.  2,  p.  408. 

In  relation  to  the  payment  of  the  debt,  the  evidence  shows,  that 
Morris  obtained  his  judgment  in  April,  1832.  A  fi.fa.  was  issu- 
ed, under  which  property  was  seized  and  was  about  to  be  sold, 
when  an  agreement  was  entered  into  between  his  attorney,  James 
J.  Weems,  and  Bethany,  that  the  sale  of  the  property  under  sei- 
zure should  be  postponed  until  the  15th  of  September  following, 
and  that  on  that  day,  the  Sheriff  should  proceed  to  sell  without 
any  further  advertisement,  unless  the  debt  should  have  been  pre- 
viously paid.  Nothing  further  was  done  in  the  suit  up  to  the  failure 
of  Bethany,  except  that,  early  in  1833,  Morris  paid  the  Clerk's  and 
Sheriff's  fees.  These  officers  testify,  that  both  Morris  and  his  at- 
torney, Weems,  were  extremely  attentive  and  vigilant  in  the  col- 
lection of  debts ;  and  the  record  shows,  that  in  the  same  court 
Morris  recovered  two  other  judgments  against  the  insolvent,  one 
for  8100,  and  the  other  for  $350,  in  the  years  1838  and  1839,  and 
that  both  these  judgments,  smaller  in  amount  and  of  more  recent 
date,  were  followed  up  by  executions  and  twelve  months'  bonds 
obtained,  while  no  further  demand  was  made,  or  any  steps  taken 
to  collect  the  larger  and  older  judgment  either  by  Morris,  or  by 
Weems,  who  was  his  attorney  in  obtaining  the  three  judgments* 
These  facts,  coupled  with  the  refusal  of  Weems,  the  former  attor- 
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ney  of  Morris,  and  now  the  syndic  of  Bethany's  creditors,  to  put 
this  judgment  on  the  tableau,  raise  a  strong  presumption  that  it 
has  been  paid.  This  presumption  Morris  might  have  destroyed 
by  interrogating  (he  syndic,  who  could  not  testify  for  himself; 
but  he  found  it  probably  unsafe  to  do  so.  Proof  of  the  discharge 
of  a  judgment  may  be  made  by  presumptions,  as  well  as  by  posi- 
tive evidence.  The  sufficiency  of  the  proof  must  depend  upon 
the  circumstances  of  each  case.  We  cannot  say  that  there  is  er- 
ror in  the  judgment  of  the  District  Court.  2  La.  28,  481 .  6  La. 
3L    9  La.  418. 


Judgment  affirmed. 


Theodore  Rhodes  and  another  v.  The  Union  Bank  of 

Louisiana. 

A  judgment  of  a  Court  of  Probates  homologatinf;  the  proceeding  of  a  family  meet- 
ing, and  ordering  certain  real  property  belonging  to  minora  to  be  mortgaged,  can- 
not be  annirlled  in  a  direct  action  before  a  District  Court  Per  Curiam :  The 
action  should  have  been  before  the  Probate  Court. 

After  a  motion  to  dissolve  an  injunction*  plaintiff  cannot,  by  filing  an  amended 
petition  containing  new  allegations,  cure  a  radical  defect  in  his  original  proceed- 
ings, and  thereby  giro  efibct  to  an  injunction  originally  illegal. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

Z.  S.  Lyons,  for  the  appellants,  contended,  that  this  was  an 
action  to  annul  a  judgment  of  (be  District  Court,  and  that  the 
District  Court  had  jurisdiction ;  (C.  P.  668,  &10  ;)  and  that  the 
proceedings  of  the  Probate  Court  were  inquired  into  collaterally 
only,  which  the  District  Court  had  a  right  to  do.  12  La.  394. 
14  Ibid.  149.  17  Ibid.  249.  1  Robinson,  116.  1  La.  19.  3 
Ibid.  617, 

J.  P.  BuUard,  for  the  defendants.  The  District  Court  was 
without  jurisdiction.  1  La.  19.  14  La.  146.  The  judgment  of 
the  Court  of  Probates  is  conclusive.    11  La.  149.    13  Ibid.  431. 

Simon,  J.  The  plaintifis  represent,  that  they  are  the  legal 
forced  heirs  of  John  Rhodes,  deceased,  and  of  hie  wife  Sarah 
Rhodes,  now  surviving.     That  their  father's  succession  was 
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opened  in  the  parish  of  East  Baton  Rouge,  and  that  there  am 
other  heirs  of  the  deceased,  two  of  whom  are  minors,  and  one  of 
age,  all  residing  in  the  said  parish.  They  further  state,  that  their 
father  died  possessed  of  certain  property,  (a  tract  of  land  and 
slaves,)  which  they  describe.  That  in  1825,  their  mother,  acting 
as  their  tutrix,  applied  by  petition  to  the  Court  of  Probates  of  the 
parish  of  East  Feliciana,  praying  that  a  family  meeting  might  be 
convened,  for  the  purpose  of  authorizing  her  to  mortgage  the  said 
property.  That  a  family  meeting  was  convened  accordingly, 
who$e  deliberations  and  proceedings  were  homologated.  That 
in  consequence  thereof,  their  mother  passed  an  act  of  mortgage 
of  the  said  property  in  favor  of  the  Union  Bank  of  Louisiana. 
That  in  October,  1839,  a  suit  was  brought  on  the  act  of  mort- 
gage against  their  mother  as  tutrix,  in  the  District  Court  of  said 
parish,  praying  for  a  judgment  against  her  on  the  obligation  by 
her  executed  to  the  Union  Bank,  whereon  a  judgment  was  ob- 
tained in  April,  1840,  against  all  of  the  said  property  inherited  by 
the  petitioners  and  their  co-heirs  ;  and  that  executions  to  enforce 
said  judgment  have  been  recently  issued  from  said  court. 

The  petitioners  aver  that  their  mother  had  no  right  to  mort- 
gage the  said  property,  and  that  the  act  of  mortgage  and  all  the 
proceedings  relative  thereto,  as  well  as  the  judgment  obtained 
against  the  property  in  the  District  Court,  ought  to  be  declared 
null  and  void,  on  various  grounds  set  forth  in  their  petition,  all 
which  go  to  show  the  illegality  and  irregularity  of  the  pro- 
ceedings had  before  the  Probate  Court.  Wherefore  they  pray, 
that  the  mortgage  and  proceedings,  and  the  judgment  obtained 
under  the  same,  may  be  declared  null  and  void ;  that  the  proper- 
ty may  be  declared  free  from  the  incumbrance ;  and  that  an  in- 
junction may  be  issued  to  restrain  the  Sheriff  and  the  Bank  from 
proceeding  any  further  in  executing  said  judgment,  &c. 

The  injunction  applied  for  was  granted  and  issued,  and  the  de- 
fendants subsequently  filed  their  written  motion  to  dissolve  it,  on 
the  following  grounds : 

1st.  That  the  District  Court  has  no  jurisdiction  to  annul  the 
decree  of  homologation  of  the  family  meeting,  the  same  having 
been  rendered  by  the  Court  of  Probates. 

2d.  That  until  said  decree  of  homologation,  and  the  act  of 
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mortgage  passed  in  consequence  thereof,  be  annulled  by  the  pro- 
per tribunal,  the  decree  and  judgment  complained  of  cannot  be 
attacked,  on  account  of  any  such  pretended  nullities  as  are  relied 
on. 

3d-  That  the  decree  of  homologation  of  the  proceedings  of  the 
family  meeting,  and  the  judgment  of  the  District  Court,  cannot 
be  attacked  in  any  court,  without  making  the  plaintifis'  co-heira 
parties  to  the  suit ;  and  those  who  are  minors,  through  their  lu^ 
trix. 

After  the  filing  of  this  motion,  the  plaintiffs  obtained  leave  to 
file  another  ground  of  nullity  of  the  judgment  complained  of,  to 
wit,  that  ^'  the  defendants  in  said  suit  could  not  stand  in  judg- 
ment, nor  bind  the  petitioners  by  any  judgment  she  might  con- 
fess or  suffer  to  go  against  her  in  said  suit."  This  supplemental 
ground  was  objected  to  by  the  defendants'  counsel,  admitted  by 
the  court,  and  a  bill  of  exceptions  taken. 

The  defendants'  motion  was  sustained  by  the  court,  a  qvCf  which 
dissolved  the  injunction  at  the  plaintiffs'  cost ;  and  the  latter  have 
appealed. 

The  District  Court  did  not  err.  The  petition  on  which  the 
injunction  was  obtained  and  sued  out,  does  not  contain  any  alle- 
gation of  nullity  against  the  judgment  on  which  the  executiona 
complained  of  were  issued.  That  action  is  based  solely,  oa 
grounds  of  nullity  set  up  against  the  decree  of  the  Court  of  Pro^ 
bates  and  the  proceedings  relative  thereto,  in  consequence  of 
which  the  mortgage  on  which  the  judgment  was  obtained  had 
been  executed ;  and  the  evidence  shows,  that  said  mortgage  was 
executed  after  a  decree  of  the  Court  of  Probates  was  rendered, 
reciting,  that  '*  a  family  meeting  having  advised  that  thenatu- 
pal  tutrix  of  the  minor  heirs  of  John  RhodeSy  deceased^  should 
be  authorized  to  mortgage  the  real  property  of  the  succession, 
for  the  purpose  of  borrowing  tnoney  to  purchase  and  pay  for 
property  for  the  minor  heirs  ;  and  the  under-tutor  of  said  minors 
having  concurred  in  that  advice,  and  agreed  that  the  said  de^ 
W^ercUions'be  homologated,  said  act  of  deliberations  is  so  homo* 
logated  and  made  final  as  the  judgment  of  the  court" 

Now,  it  is  well  settled  in  our  jurisprudence,  that  <'  where  ther^ 
is  a  formal  decree  of  the  Court  of  Probates,  recognizing  the  necesi- 
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sity  of  the  sale  of  property  for  the  payment  of  debts,  the  purcha- 
ser is  not  bound  to  look  beyond  said  decree,  which  has  the  force 
and  effect  of  a  judgment  j"  (11  La.  149 ;  13  Ibid.  434 ;)  and  that 
the  nullity  of  such  judgment  cannot  be  sought  in  a  direct  action 
in  the  District  Court.  1  La.  19.  14  Ibid.  146.  In  the  latter  case, 
we  recognize  the  right  of  the  District  Court  to  examine  inio  mat- 
ters of  probate  jurisdiction,  when  brought  before  it  collaterally, 
and  vice  versa;  but  not  deeming  the  nullity  of  the  probate  sale 
to  have  been  brought  before  the  District  Court  collaterally,  but 
on  the  contrary,  considering  it  as  the  basis  of  the  suit  itself,  we 
could  not  sanction  a  proceeding  which  had  for  its  object  a  direct 
action  of  nullity.  Here,  the  real  and  avowed  object  of  the  suit  is, 
to  avoid,  cancel  and  annul  the  decree  of  homologation,  in  conse- 
quence of  which  the  mortgage  complained  of  was  executed  ;  and 
it  is  so  clear,  in  our  opinion,  that  so  far  from  being  brought  before 
the  District  Court  in  a  collateral  manner,  the  alleged  nullity  of  the 
decree  and  proceedings  of  the  Probate  Court  is  the  very  foua- 
dation  of  the  action,  to  protect  which  the  injunction  was  obtained. 

The  case  of  Lessassier  v.  Dashielj  relied  on  by  plaintiffs 
counsel,  (17  La.  198,)  is  not  analogous ;  and  so  far  as  it  goes, 
supports  even  the  defendants'  position.  There  the  question  was, 
whether  there  was  such  a  final  judgment  of  the  Probate  Court  as 
would  be  considered  sufficient  to  protect  the  defendants  against 
the  plamtiff 's  action  ;  and  we  again  recognized  the  doctrine  that 
when  rights  have  been  acquired  by  third  persons,  under  the  faith 
and  protection  of  the  decree  of  a  court  of  competent  jurisdic- 
tion, such  decree  should  have  its  effect  until  reversed  or  annulled 
in  a  direct  proceeding  or  action.  16  La.  120.  Here  again  the 
judgment  or  decree  of  the  Court  of  Probates,  which  is  the  sub- 
ject of  the  present  action,  and  which  is  sought  to  be  annulled  aiitt 
avoided  in  the  District  Court,  is  a  final  one ;  it  homologates  the 
previous  proceedings  ;  it  is  the  basis  of  the  mortgage  on  which 
the  judgment  was  rendered  ;  and  it  is  clqar  that  the  court,  a  qua^ 
has  no  jurisdiction  to  set  it  aside.  This  action  should  have  been 
brought  before  the  Probate  Court. 

It  has  been  contended,  that  the  amendment  to  the  original  peti- 
tion, permitted  to  be  filed  by  the  inferior  court,  alleges  a  ground 
of  nullity  in  the  judgment  of  the  District  Court,  per  se,  and  that 
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therefore,  it  should  be  sufficient  to  keep  the  case  there.  This 
amendoient  was  perhaps  improperly  allowed,  as  thereby  jurisdic- 
tioQ  is  sought  to  be  given  to  a  court  which  originally  had  none  ; 
and  as  a  party  cannot,  by  an  amendment  to  his  petition,  be  per- 
mitted to  change  the  nature  and  object  of  his  original  action. 
But  be  thc^t  as  it  may,  the  alleged  ground  of  nullity  contained  in 
the  amendment,  was  not  before  the  court  when  the  injunction 
was  granted.  It  is- not  sworn  to ;  it  was  presented  long  after  the 
filing  of  the  motion  to  dissolve  the  injunction ;  and  we  are  not 
prepared  to  say  that  a  party  can  be  allowed,  by  the  mere  subse- 
quent filing  of  an  allegation,  unsupported  even  by  an  oath,  to  cure 
the  radical  defect  which  existed  in  his  original  proceeding,  and 
thereby  give  effect  to  an  injunction  which  was  originally  illegal 
and  wrongfully  sued  out. 

Judgment  affirmed. 


Joseph  Lall^inde  v,  Elijah  M.  Terrell  and  Wife. 

Plaintiff  baving  recovered  jadgmoDt  againflt  defendant,  who  was  in  eommunitf 
with  hie  wife,  caused  a^  fa,  to  be  levied  on  certai  n  lots  of  f|^nnd»  which  were 
purchased  by  A.  at  twelve  months  credit,  who  gave  his  bond  for  the  price.  De- 
fendant sabsequently  made  a  surrender  to  his  crediton  ;  and  plaintiff  afterwards 
proceeded  a^iast  the  purchaser,  under  the  i3th  section  of  the  act  of  20  March, 
1839,  propounding  interrogatories  to  him  to  ascertain  whether  he  had  property 
la  his  possession  or  nnder  his  control  belonging  to  defendant,  in  which  proceed- 
ings the  syndic  of  defendant's  creditors  intervened,  claiming  the  property  as  be. 
longing  to  the  insolvent's  estate.  The  paichaser  answered,  that  he  was  request- 
ed by  defendant's  wife  to  purchase  the  property  for  her ;  and  that  he  purchased 
the  property,  taking  the  title  in  his  own  name,  but  coniiidered  himself  bound  to 
make  her  a  title  therefor,  provided  the  price  be  paid  to  him  when  the  bond  ma- 
tures, and  not  otherwise.  The  court,  before  which  the  proceedings  under  the 
act  of  1839  were  instituted,  considered  the  purchase  to  have  been  made  for  the 
benefit  of  the  community,  and  decreed  the  property  to  belong  to  the  syndic,  by 
whom  it  was  sold,  and  purchased  by  plaintiff.  Before  the  bond  matured,  defen* 
dant's  wife  obtained  a  judgment  ef  separation  of  property,  and,  on  the  day  of  its 
maturity,  tendered  the  price  to  A.,  demanding  a  conveyance  of  the  lots.  In  an 
•etion  by  plaintiff  to  recover  the  property :  HM,  that  the  wife,  not  being  a  party 
to  the  proceedings  nnder  the  act  of  1839,  the  judgment  in  favor  of  the  syndic 
does  not  conclude  her ;  that  though  the  community  existed  at  the  time  of  the 
purchase  by  A^  yet  that,  at  the  maturity  of  the  bond  when  the  conveyance  was 
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to  be  made  to  the  wife  oa  her  paying  the  price,  nhe  was  separated  in  property » 
and  capable  of  acquiring  property  for  herself,  independently  of  her  hasband  \ 
that  the  title  was  suspended,  remaining  in  A.,  liable  to  be  divested,  on  the  per- 
formance of  the  condition,  at  the  maturity  of  the  bond  ;  and  that  the  fact  that 
the  wife  was  capable  of  acquiring  at  the  explr&iion  of  the  time  limited,  sufficed 
to  make  the  contract  valid,  and  to  give  her  a  good  title  to  the  property)  indepea* 
dently  of  her  husband)  on  her  compliance  with  the  couditiens  of  the  agreement* 

Appeal  from  the  District  Court  of  St.  Tammany,  JeneSf  J. 

L.  Janin,  for  the  appellant.  The  question  in  this  case  is,  can 
a  wife  in  community,  who  has  no  means  of  her  own^  purchase 
property  and  make  it  paraphernal,  by  borrowing  money  on  her 
own  credit,  to  pay  for  it  ?  No  such  device  can  take  the  case  out 
of  the  operation  of  art.  23^1  of  the  Civil  Code*  The  debt  in  this 
case  is  a  community  debt,  and  the  property  belongs  to  the  com- 
munity*  A  purchase  in  the  name  of  a  wife  makes  the  property 
paraphernal,  only  when  it  is  shown,  that  the  funds  thus  invested 
were,  at  the  time  of  the  investment,  paraphernal 

Penn^  for  the  defendants,  cited  17  La.  300.  Terrell  v.  Cutrer, 
1  Robinson,  367. 

BtJLLARto,  J»  This  suit  is  brought  to  receiver  of  the  defendants 
certain  lots  in  the  town  of  Covington,  under  the  following  cir- 
cumstances ) 

The  lots  belonged  formerly  to  Terrell^  who  was  in  commtiuity 
with  his  wife  Adeline.  The  plaintiff,  Lallande,  having  recover- 
ed a  judgment  against  Terrell  for  a  considerable  amount,  caused 
a  fieri  facias  to  be  issued,  in  virtue  of  which  the  Sheriff  sold  the 
lots,  with  others,  on  the  21st  May,  1841,  on  a  year's  credit,  and 
Thomas  W.  Minter  became  the  purchaser,  for  $100,  and  gave 
his  twelve  months'  bond,  with  security  for  the  p{ice,  with  eight 
per  cent  interest.  E.  M.  Terrell  afterwards  made  a  surrender  to 
his  creditors,  and  Isaac  W»  Cutrer  was  appointed  syndic.  Lal- 
lande,  in  June,  1841,  proceeded,  under  the  act  of  1839,  relative 
to  garnishments,  against  Minter,  the  purchaser  of  the  lots,  al- 
leging that  he  had  property  or  effects  in  his  possession,  or  under 
his  control)  belonging  to  Terrell,  his  debtor.  Minter  was  re- 
quired to  answer,  on  oath,  the  following  interrogatories :  1st. 
Have  you  or  have  you  not  in  your  possession,  or  under  your 
control,  property  belonging  to  E.  M*  Terrell,  &c.    2d.  Are  you 
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not  in  possession  of  a  certain  house  and  lot  in  the  town  of  Cov- 
ington, which  was  lately  seized  in  the  above  mentioned  suit  of 
Joseph  Lallande  v.  B.  M.  Terrell,  and  sold  at  Sheriflf's  sale, 
Ac. ;  or,  if  you  are  not  in  possession,  who  is,  and  with  what  un- 
derstanding, &c.  3d.  Did  you  or  did  you  not  apparently  be- 
come the  purchaser  of  the  same,  and  was  the  title  thereto  not 
made  out  in  your  name,  and  is  it  not  still  in  your  name?  and 
were  you  not  requested  by  the  said  E.  M.  Terrell,  or  his  wife,  to 
bid  in  said  property  for  account  of  the  wife  of  said  Terrell,  and 
did  you  not  bid  in  the  property,  and  do  you  not  hold  it  agree- 
ably to  said  request?  4th.  Did  or  not  the  said  E.  M.  Terrell 
promise  to  pay  the  twelve  months*  bond  giv^n  for  said  property 
at  its  maturity ;  and  do  you  not  consider  yourself  in  honor  bound 
to  make  a  title  to  said  property  whenever  it  shall  be  required, 
either  to  the  said  Terrell  or  to  his  wife  ?  5th.  The  defendant 
^as  required  to  state  what  changes  had  taken  place  since  the 
filing  of  the  interrogatories. 

On  the  3d  of  November,  1841,  the  syndic  of  the  creditors  of 
Terrell  intervened  in  this  proceeding,  alleging  that  the  property 
in  possession  of  Minter  belonged  legally  to  the  creditors  of  Ter- 
rell, inasmuch  as  the  same  was  acquired  during  the  existence  of 
the  community  between  Terrell  and  wife ;  and  he  asks  for  judg- 
ment for  the  same,  as  forming  a  part  of  the  property  surrendered. 

On  the  same  day  Minter  answered  the  interrogatories  upon 
oath.  To  the  first,  he  answered,  no ;  that  he  has  neither  in  his 
possession  nor  under  his  control  any  property  of  E.  M.  Terrell ; 
but  that  he  has  a  title  to  some  property  which  he  expects  to  con- 
vey to  Mrs.  Adeline  Terrell,  as  soon  as  she  pays  him  the  pur- 
chase price,  (he  sets  forth  the  property,  which  is  the  same  now 
sued  for,)  which  he  acquired  by  purchase  at  a  Sheriff's  sale,  sold 
as  the  property  of  E.  M.  Terrell  at  the  suit  of  Joseph  liallande. 
To  the  second,  he  answers,  no.  I  am  the  owner  of  said  proper- 
ty, having  purchased  the  same  at  a  Sheriff's  sale  as  aforesaid. 
Mr.  Terrell  occupies  the  property  with  the  understanding  between 
affiant  and  Mrs.  Adeline  Terrell,  that  when  she  pays  for  it,  afiiant 
is  to  make  her  a  title  for  the  same.  To  the  third,  he  answers : 
I  became  the  purchaser  of  the  above  described  properly,  with 
some  other,  on  the  21st  May,  184l|  as  aforesaid.    The  title  wa^ 
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made  to  me  and  in  my  name.  I  was  requested  by  Mrs.  Adeline 
Terrell  to  bid  in  the  property  for  her,  which  I  did,  and  now  hold 
the  said  property  under  said  request,  under  the  condition  that 
when  she  pays  for  it,  she  is  to  receive  a  title  thereto.  To  the 
fourth  interrogatory,  he  answered,  no;  but  Mrs.  Terrell  pro- 
mised to  pay  this  affiant  the  amount  of  the  purchase  price,  that 
is,  the  price  at  which  he  purchased  it  at  the  Sheriff's  sale,  at 
which  time  affiant  agreed  to  make  her  a  conveyance.  I  am  in 
honor  bound  to  make  said  title,  provided  the  purchase  price  is 
paid  when  the  twelve  months'  bond  matures,  and  not  otherwise. 
To  the  last,  he  says,  that  the  prbperty  has  undergone  no  change 
since  the  filing  of  these  interrogatories. 

Upon  this  evidence  the  court  considered  the  purchase  made  by 
Minter  for  Mrs.  Terrell,  as  in  truth  a  purchase  for  the  commu- 
nity, and  decreed  the  property  to  the  syndic,  as  belonging  to  the 
creditors  under  the  surrender  of  Terrell.  Thereupon  the  same 
was  sold  at  syndic's  sale,  and  the  plaintiff,  Lallande,  became  the 
purchaser  for  $150. 

In  the  mean  time,  and  before  the  twelve  months'  bond  fell  due, 
Mrs.  Terrell  obtained  a  judgment  of  separation  of  property  from 
her  husband,  to  wit,  in  November,  1841.  On  the  day  the  bond 
fell  due,  May  21st,  1842,  Mrs.  Terrell,  through  the  ministry  of  a 
notary  public,  tendered  to  Minter  one  hundred  dollars,  the  stipu- 
lated price,  and  demanded  a  compliance  with  his  contract,  and  a 
conveyance  of  the  lots. 

The  plaintiff,  Lallande,  having  purchased  the  lots  at  the  syn- 
dic's sale,  as  above  stated,  brought  the  present  action  to  recover 
them,  in  April,  1843,  of  Terrell  and  wife,  who  had  always  re- 
mained in  possession. 

Upon  this  statement  of  facts,  it  is  obvious,  first,  that  the  defen- 
dant, Mrs.  Terrell,  was  not  a  party  to  the  case  in  garnishment, 
and  that  the  judgment  in  favor  of  the  syndic  does  not  conclude 
her ;  and,  secondly,  that  although  the  community  existed  at  the 
time  of  the  purchase  by  Minter  under  the  understanding  above 
stated,  yet  that  at  the  maturity  of  the  twelve  months'  bond,  when 
the  conveyance  was  to  have  been  made  to  Mrs.  Terrell,  on  her 
paying  the  price,  she  was  separated  of  property,  and  capable  of  ac- 
quiring property  by  purchase  for  herself,  independently  of  her 
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husband.  The  question,  then,  is,  did  the  title  vest  de  prcesenii 
in  Mrs.  Terrell,  by  the  agreement  with  Minter,  or  was  there  a 
suspensive  condition,  by  which  the  title  remained  in  the  mean 
time  in  Minter,  liable  to  be  divested  on  the  performance  of  the 
condition,  at  the  maturity  of  the  bond?  and,  if  so,  does  it  not 
suffice  that  she  was  capable  of  acquiring  at  the  expiration  of  the 
time  limited  by  the  agreement,  on  her  compliance  with  the  con- 
dition upon  which  the  vesting  of  her  title  depended  ? 

The  answers  of  Minter  to  the  interrogatories  propounded  by 
the  plaintiff  himself,  and  which,  consequently,  are  evidence  as  to 
him,  show  that  Minter  purchased  and  took  the  title  in  his  own 
name,  and  became  himself  bound  for  the  price.  He  says :  "  I 
am  the  owner  of  the  property,  having  purchased  the  same  at  a 
sheriff's  sale,  subject  to  the  condition  that  when  Mrs.  Terrell 
shall  pay  the  price,  I  am  to  make  her  a  title/*'  Under  these  cir- 
cumstances we  cannot  doubt,  but  that  Minter  was  the  real  owner, 
under  an  obligation  to  convey  or  sell,  at  a  future  day,  on  Mrs. 
Terrell's  complying  with  certain  conditions.  If,  in  the  mean 
time  judgments  had  been  rendered  against  Minter,  they  would 
have  operated  as  judicial  mortgages  on  the  lots  in  question.  If 
the  house  had  been  burnt,  it  would  have  been  the  loss  of  Minter. 
"  Res  perii  dominoJ^  Mrs.  Terrell  would  not  have  been  bound 
to  accept  the  conveyance  and  pay  the  price  agreed  on,  if  the  pro- 
perty had  become,  in  the  mean  time,  incumbered,  at  least  with- 
out security  against  disturbance.  He  could  not  require  the  pay- 
ment of  the  price  during  the  year.  The  condition  was,  therefore, 
suspensive ;  and  it  is  well  settled,  that  if  the  thing  which  forms 
the  object  of  an  onerous  contract  perishes,  pendente  conditioner 
it  is  the  loss  of  the  debtor  or  vendor.  Duranton,  Contrats  et 
Donations,  2  vol.  Na  487.    1  Pothier,  Oblig.  No.  218. 

If  it  should  be  said  that  the  performance  of  a  suspensive  con- 
dition has  a  retroactive  effect,  and  that  it  is  precisely  as  if  Mrs. 
Terrell  had  acquired,  on  the  21st  of  May,  1841,  while  she  was 
yet  in  community,  it  may  be  answered,  that  a  married  woman 
in  community,  is  not  absolutely  without  capacity  to  acquire  pro- 
perty by  purchase  in  her  own  right.  She  may  even  purchase 
from  her  husband  in  a  bona  fide  replacing  of  her  dotal  effects ; 
and  she  may  sell  to  him  in  payment  of  a  sum  promised  as  dowry. 


Digitized  by 


Google 


72  NEW  ORLEANS, 

Lallande  ▼.  Terrell  aud  Wife. 

Civ.  Code,  art.  2421.  This  court  has,  on  more  than  one  occasion^ 
recognized  ihe  capacity  of  the  wife  to  acquire  property  either  by 
a  dation  en  payement  by  her  debtor  of  a  paraphernal  debt,  or  by 
a  htma  fide  re- investment  of  her  paraphernalia,  when  she  admin- 
isters it  independently  of  her  husband.  17  La.  300«  1  Robin- 
son, 367. 

But  when  Minter  was  put  in  default  by  a  tender  of  the  pricQ 
and  a  demand  of  compliance  with  his  promise  to  sell,  Mrs.  Ter- 
rell had  clearly  a  legal  capacity  to  acquire  by  purchase ;  and 
there  is  no  ground  for  supposing,  that  the  money  tendered  belong* 
ed  to  the  community,  which  was  dissolved,  and  all  the  property 
of  the  husband  in  the  hands  of  the  syndic  of  his  creditors.  She 
may  have  depended  lipon  the  liberality  of  friends  to  furnish  her 
the  means  of  paying  for  the  property  at  the  stipulated  period ;  and 
when  the  money  was  so  advanced,  it  was  not  as  a  charge  upon 
the  community,  which  no  longer  existed.  The  money  must  bo 
considered  as  belonging  to  Mrs.  Terrell,  furnished  her  after  her 
separation,  either  as  a  donation,  or  on  her  personal  credit,  and 
not  on  that  of  her  husband.  We  are,  therefore,  of  opinion,  that 
the  capacity  of  the  defendant  to  acquire,  at  the  time  when  the 
title  was  to  vest  according  to  the  understanding  pf  the  parties, 
was  sufficient  to  make  the  contract  valid,  and  to  give  her  a  good 
title  to  the  property,  independently  of  her  husband,  on  her  com* 
plying  with  the  condition. 

This  view  of  the  case  supports  the  verdict  of  the  jury,  and  the 
judgment  of  the  court  below. 

Judgment  affirmed. 
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Nancy  B.  Fulton  v.  Joel  C.  Fulton,  Her  Husband. 

No  period  is  fixed  by  the  C'iyW  Code,  within  which  a  wife,  who  has  obtained  a  jud^< 
ment  of  separation  of  property,  must  commence  proceedings  under  her  judgment. 
It  requires  only  that  there  shall  be  a  bona  fide  non-interrupted  proceeding  to  ob- 
tain payment.  Where  a  judgment  of  separation  was  obtained  on  the  3d  of  July, 
and  duly  advertised,  but  no  execution  was  issued  till  the  28th  of  October  follow- 
ing, the  delay  is  not  such  as  to  deprive  the  wife  of  the  right  of  enforcing  her 
claim  against  her  husband,  and  to  render  her  judgment  null,  especially  where  no 
right  has  been  acquired  in  the  mean  time,  by  any  third  person.    C  C.  2402. 

Plaintiff  having  sold  a  tract  of  land  before  her  marriage,  received  certain  notes  for 
the  price.  The  notes  matured  after  her  marriage,  when,  the  purchaser  being 
unable  to  pay,  agreed  to  rescind  the  sale,  and,  on  receiving  his  notes,  reconveyed 
the  property  to  the  plainliffl  She  subsequently  resold  the  property  to  a  third  per- 
son, her  husband  assisting  in  the  sale,  and  receiving  the  price.  Held,  that  the  re- 
transfer  made  to  the  plaintiff  by  the  first  purchaser,  cannot  be  viewed  as  a  pur- 
chase made  during  the  marriage  ;  that  the  land  became  the  property  of  the  pe- 
titioner, in  the  same  manner  as  if  the  first  sale  had  been  judicially  rescinded  ; 
that  she  held  it  by  the  title  she  had  before  her  marriage,  as  though  no  sale  had 
been  made  ;  and  that,  consequently,  it  never  belonged  to  the  community. 

All  the  privileges  and  mortgages  existing  on  property  sold  under  execution,  where 
the  debtor  has  no  other  property  to  pay  his  debts,  are  transferred  from  the  pro- 
perty to  its  proceeds,  the  distribution  of  which  niubt  be  made  as  in  case  of  a  con' 
curso,  C.  P.  301,  401,  402, 403.  And  where  a  balance  of  the  proceeds  of  pro- 
perty sold  under  execution,  remaining  after'  satisfying  the  plaintiff's  claim,  is 
seized  under  9.fi.fa.  by  a  third  person,  the  Utter  can  acquire  no  greater  right 
than  if  he  had  seized  the  property  itself. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOTlf  J. 

Cook  and  Elam^  for  the  plaintiff,  cited,  5  Mart.  N.  S.  257.  1 
La.  522.     17  La.  295.     11  La.  557. 

Brunot,  for  the  appellant,  cited  Civ.  Code,  arts.  2371,  2373, 
2402.  11  La.  634-7.  Campbell  v.  His  Creditors,  3  Rob. 
106.  Davidson  v.  Stuart  et  al  10  La.  148.  De  Blanc  v.  De 
Blanc,  4  La.  419. 

MoRPHY,  J.  The  petitioner  having  recovered  against  the  de- 
fendant, her  husband,  a  judgment  for  $900,  in  an  action  for  a 
separation  of  property,  took  a  rule  on  the  Sheriff  of  the  parish  of 
East  Baton  Rouge  and  the  Bank  of  Louisana,  to  show  cause  why 
a  sum  of  $488  56,  in  the  hands  of  that  officer,  should  not  be  paid 
over  to  her  in  preference  to  the  Bank,  which  had  levied  an  exe- 
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cution  ihereon,  on  the  16th  of  December,  1841.  This  money- 
was  a  balance  of  the  proceeds  of  a  house  and  lot  belonging  to  the 
defendant,  which  had  been  sold  under  s.  fieri  facias  issued  on  a 
twelve  months'  bond,  at  the  suit  of  one  William  Robb,  a  judg- 
ment creditor.  The  rule  was  made  absolute,  and  the  Bank  has 
appealed. 

It  is  urged  by  the  appellant's  counsel,  that  the  opponent  has  lost 
her  rights,  if  she  ever  had  any,  under  her  judgment  of  separation, 
by  neglecting  to  follow  up  and  enforce  the  same  against  her  hus- 
band, as  required  by  article  2402  of  the  Civil  Code ;  and  he  in- 
vokes the  rule,  vigilantibus,  non  dormientibus,  leges subveniunt. 
The  record  shows,  that  Nancy  B.  Fulton  obtained  her  judgment 
of  separation  on  the  3d  of  July,  1841  ;  that  it  was  duly  adver- 
tised ;  and  that  she  took  out  an  execution  under  it,  on  the  2Sth 
of  October  following.  She  might,  to  be  sure,  have  been  more 
diligent  in  the  pursuit  of  her  rights,  but  as  this  court  had  occasion 
to  remark  in  Bertie  v.  Walker,  {i  Rob.  431,)  our  law  is  less 
rigorous  on  this  subject  than  the  Naj)oleon  Code.  The  latter  pro- 
vides, that  there  must  be  a  b^inning  of  pursuit,  or  proceedings 
under  the  decree  of  separation,  within  fifteen  days  from  its  date, 
if  no  settlement  of  the  rights  of  the  wife  has  been  made  by  an 
authentic  act,  otherwise  the  decree  of  separation  becomes  a  nul- 
ity ;  while  our  Code  fixes  no  peremptory  delay  within  which 
the  pursuit  or  proceedings  of  the  wife  under  her  judgment  must 
be  commenced.  It  requires  only  a  bonafide^  non-interrupted  suit 
to  obtain  payment,  it  does  not  appear  to  us,  that  there  has  been 
in  this  case  such  an  unusual  delay  or  interruption  in  the  suit,  as 
should  deprive  the  plaintiff  of  the  right  of  enforcing  her  claim 
against  her  husband,  and  render  her  judgment  null  and  void,  es- 
pecially as  no  right  has  been  acquired  by  any  third  party  in  the 
mean  time.     Civ.  Code,  art.  2402. 

If  the  rights  of  the  parties  were  to  be  tested  by  Che  degree  of 
vigilance  which  they  displayed,  as  the  appellant's  counsel  seems 
to  believe,  it  would  not  assist  him,  as  the  record  shows,  that  the 
Bank  obtained  their  judgment  against  the  defendant  on  the  23d 
of  June,  1841,  and  sued  out  an  execution  only  on  the  18th  of  No- 
vember following,  a  longer  delay  or  interruption,  than  that  which 
occurred  in  the  proceedings  of  the  plaintiff  against  her  husband, 
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and  that  the  money  in  dispute  might  and  should  perhaps  have 
been  levied  upon  by  the  Sheriff  under  her^./a.,  which  had  been 
placed  in  his  hands  some  weeks  before  that  of  the  Bank.  But, 
be  this  as  it  may,  the  petitioner  rests  her  claim  to  a  preference 
over  the  appellant  on  her  legal  mortgage  on  the  property,  of  which 
the  proceeds  are  in  the  hands  of  the  Sheriff.  This  right  of  pre- 
ference we  will  proceed  to  consider,  as  soon  as  we  shall  have  dis- 
posed of  another  objection  urged  by  the  appellant. 

It  is  contended  that  the  $900  recovered  by  the  plaintijQTas  money 
received  by  her  husband  for  her  account,  was  the  price  of  two 
tracts  of  land  sold  in  1837,  which  the  plaintiff  had  acquired  by 
purchase  subsequently  to  her  marriage  with  the  defendant,  and 
which,  therefore,  belonged  to  the  community  ;  and  that,  even  if 
this  property  was  purchased  with  notes,  the  separate  property  of 
the  wife,  it  would  only  be  a  charge  against  the  community  for 
their  amount,  to  wit,  $170. 

The  evidence  shows,  that  previous  to  her  marriage  with  Joel 
C.  Fulton,  the  plaintiflF owned  two  tracts  of  land,  which,  in  1832, 
she  sold  to  one  James  Morrison,  from  whom  she  received  two 
notes  of  $76  each,  maturing  on  the  1st  of  March  of  the  years 
1834  and  1835 ;  that  her  marriage  took  place  in  the  autumn  of 
1833;  that  on  the  20th  of  October,  1835,  Morrison  being  unable 
to  pay  his  notes,  agreed  to  rescind  the  sale,  and  on  receiving  back 
his  notes,  reconveyed  the  properly  to  the  plaintijff:  that  in  1837, 
she  sold  the  same  land,  in  her  own  name,  to  one  James  Mansker, 
for  the  sum  of  $900;  and  that  her  husband,  who  had  assisted 
her  in  the  execution  of  the  sale,  received  this  money,  the  greatest 
part  of  it  in  cash,  and  the  balance  in  a  receipted  account  for  a 
debt  he  owed  Mansker.  Under  these  facts  it  is  clear  that  the 
property  sold  in  1837,  never  belonged  to  the  community.  The 
retransfer  tuade  to  the  plaintiff,  in  1835,  by  Morrison,  cannot  be 
viewed  in  the  light  of  a  purchase  made  during  the  marriage.  He 
voluntarily  did  that  which  his  vendor  could  have  obtained  by 
bringing  against  him  an  action  to  rescind  the  sale,  on  account  of 
his  failure  to  pay  the  price.  The  land  became  the  property  of 
the  petitioner,  in  the  same  manner  as  if  the  sale  to  Morrison  had 
been  judicially  rescinded  ;  and  she  held  it  by  the  title  which  she 
had  before  her  marriage,  as  though  no  sale  had  been  made.     It, 
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therefore,  never  belonged  to  the  community.     12  TouUier,  Nos. 
190,  195. 

In  relation  to  the  question  of  preference,  the  evidence  shows, 
that  the  defendant  has  no  other  property  on  which  the  plaintiff 
can  enforce  her  legal  mortgage.  In  such  a  case  she  was  authori- 
zed to  come  in  by  way  of  opposition,  and  claim  to  be  paid  out  of 
the  proceeds  of  the  property  subjected  to  her  mortgage,  in  prefer- 
ence to  seizing  creditors  having  no  anterior  liens  or  mortgages. 
The  Bank,  by  seizing  the  proceeds  of  the  property,  cannot  have 
greater  rights  than  if  it  had  seized  the  properly  itself.  Arts. 
301,  401,  402  and  403  of  the  Code  of  Practice,  under  which  the 
plaintiff  has  proceeded,  clearly  contemplate  that  all  the  privileges 
and  mortgages  existing  on  property  sold  under  execution,  when 
the  debtor  has  no  other  property  to  pay  his  debts,  are  transferred 
from  the  property  to  its  proceeds ;  and  that  a  distribution  of  such 
proceeds  is  to  be  made  as  in  a  case  of  concurso^  the  seizing  cre- 
ditor's privilege  to  take  rank  only  after  that  of  creditors  having 
certain  privileges  or  mortgages.  3  Rob.  106.  We,  therefore, 
conclude  that  the  Judge  decided  correctly,  in  allowing  the  oppo- 
nent her  right  of  preference  on  the  proceeds  of  the  property,  on 
which  she  had  a  mortgage  much  older  than  that  of  the  appel- 
lant. 

Judgment  affirmed. 


The    Union  Bank    of  Louisiana  v.  Jefferson  Lea  and 

another. 

Where  a  notary  statea  in  hie  protest  of  a  note,  <*  that  he  demanded  payment  of 
the  note  of  the  caahier"  of  the  bank,  at  which  it  was  payable,  at  the  bank,  **  who 
answered  that  it  conid  not  be  paid,  there  being  no  funds  in  bank  for  that 
purpose/*  it  is  sufficient.  On  an  objection  that  there  was  no  evidence  that  the 
notary  presented  the  note  to  the  cashier :  Held,  that  the  latter  having  said  there 
were  no  funds  to  pay  the  note,  no  presentation  was  necessary. 

The  holder  of  a  protested  note  must  give  notice  of  the  protest  to  every  one  to  whom 
he  intends  to  resort.     He  need  not  give  notice  to  any  other  person. 

An  appellant  will  not  be  allowed,  by  delaying  to  complain,  till  after  appeal,  of  a 
trivial  error  in  the  judgment,  which  would  have  been  corrected  below  had  i:  been 
Asked  for,  to  mulct  the  other  party  with  costs  of  the  appeal. 
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Appeal  from  the  District  Court  of  Livingston,  Jones,  J. 

Denis,  for  the  plaintiffs. 

R.  H.  Chinn,  for  the  appellant. 

Martin,  J.  The  defendants  were  sued  as  endorsers  of  a  pro- 
missory note.  There  was  a  judgment  in  favor  of  Lea,  and 
against  Davidson,  who  has  appealed. 

Our  attention  is  drawn  to  a  bill  of  exceptions  to  the  admission 
in  evidence  of  the  proces-verbal  of  the  notary  of  the  demand  and 
protest;  with  the  evidence  of  notice,  on  the  ground  that  there 
was  no  second  copy  of  the  note,  and  that  the  demand  and  pro- 
test, with  notices,  are  not  such  as  were  contemplated  by  the 
act  of  the  Legislature. 

We  are  unable  lo  understand  on  what  ground  a  second  copy 
of  the  note  was  requisite ;  and  neither  the  appellant,  nor  the 
counsel,  has  assisted  us  in  finding  it  out.  The  demand  was 
made  at  the  place  wjiere  the  note  was  payable,  and  notice  is 
stated  in  the  protest  to  have  been  given  to  the  appellant,  in  print 
and  writing,  by  putting  such  notice  into  the  post  office  of  the 
town  where  the  protest  was  made,  directed  to  him  at  Springfield, 
parish  of  Livingston,  Louisiania. 

The  District  Judge  did  not  err  in  overruling  the  objection. 

On  the  merits,  it  has  been  contended,  that  there  was  no  pre- 
sentatUm  of  the  note  in  due  time  and  at  the  proper  place  ;  that 
no  notice  was  given  to  the  payee  and  first  endorser,  and  no  suffi- 
cient one  given  to  the  defendant  ]  and  that  there  was  an  over- 
charge of  interest. 

The  note  bears  date  the  19th  of  November,  1840,  and  was 
payable  twelve  months  after,  or  on  the  19th  of  November,  1841. 
The  third  day  of  grace  was  the  22d,  and  the  protest  was  made 
on  that  day,  and  at  the  place  at  which,  on  its  face,  the  note  was 
payable*  It  is  urged,  that  it  in  no  way  appears  that  the  notary 
presented  the  note  to  the  cashier.*  When  the  notary  of  a  bank 
receives  a  note  to  be  protested,  he  goes  to  the  drawer  and  de- 
mands payment ;  if  he  is  answered  that  it  will  not  be  paid,  he 


*  The  notary  certified  in  his  protest,  "  that  he  demanded  payment  of  the  note  of 
the  cashier**  of  the  hank  at  which  it  was  payable,  at  the  hank,  **  who  answered 
that  it  could  not  he  paid,  there  bein^  no  fands  in  bank  for  that  purpose.*' 
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does  not  take  it  out  of  his  pocket-booii  or  out  of  the  bundle  which 
contains  it,  to  present  it,  for  that  would  be  a  vain  ceremony. 
Lex  neminem  cogit  ad  vancu  The  cashier  having  said  that 
there  were  no  funds  to  pay  the  note,  no  presentation  was  neces- 
sary. 

The  holder  of  a  note  must  give  notice  to  every  one  to  whom  he 
intends  to  resort.  He  need  not  give  it  to  any  other.  If  the  first 
endorser  was  not  notified  by  the  Bank,  it  lost  its  recourse  on  him. 
If  the  second  endorser,  the  present  appellant,  wished  to  recur  to 
liirn  as  his  own  endorser,  it  was  his  duty  to  give  notice.  The 
Bank  was  not  bound  to  do  it  for  him. 

The  petition  describes  the  appellant  as  a  resident  of  the  parish 
of  Livingston.  The  answer  does  not  deny  this.  The  notice 
was  directed'  to  him  at  Springfield,  which  is  the  place  where  the 
courts  of  the  parish  are  hoi  den,  and  where  there  is  a  post  office. 
If  there  was  another  office  within  the  parish  or  elsewhere,  nearer 
to  his  residence,  he  should  have  shown  it. 

To  the  overcharge  of  interest,  the  principle  of  the  common 
law,  De  minimis  non  curat  lex^  or  that  of  the  Spanish  law,  Lo 
poco  por  nada  se  reputa,  is  applicable.  The  fractions  of  a  day 
are  not  noticed  by  law.  The  banks  do  not  pay  the  proceeds  of 
discounted  notes,  until  the  afternoon  of  the  discount  day,  yet  they 
charge  the  interest  for  the  fore-part  of  the  day,  as  well  as  for  the 
latter  part,  during  which  only  the  person  who  obtains  the  dis- 
•count  possesses  the  money ;  yet  no  one  would  imagine  that  they 
are  thereby  chargeable  with  usury.  This  was  a  lapsus  calami 
in  the  judgment,  which  would  have  been  corrected  below,  had  it 
been  asked  for ;  and  the  defendant  cannot  be  allowed,  by  delay- 
ing to  complain  till  the  case  is  brought  to  this  court,  to  mulct  the 
plaintijQT  in  the  costs  of  the  appeal,  especially  as  the  counsel  of  the 
Bank  is  willing  that  the  error  shall  be  at  any  time  corrected, 
and  it  does  not  exceed  30  cents. 

Judgment  affirmed. 
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The  Union  Bank  of  Louisiana  v.  Alexander  Gordon 

Penn. 

The  certificate  of  a  notary,  thongrh  without  a  date,  is  legal  eyidence  to  show  the 
manner  in  which  the  notice  of  protest  to  the  endorser  of  a  note  was  served  or 
forwarded.  Its  iasufficiency,  from  the  want  of  a  date,  to  establish  the  diligence 
used  in  serving  the  notice,  is  no  re^ison  why  it  should  not  be  received  so  far  as  it 
goes.  Act  13  March,  1827,  ^1.  It  is  evidence  of  all  the  matters  therein  staled, 
and  other  evidence  may  be  introduced  to  show  a  complete  compliance  with  all  the 
requisites  of  the  law.  The  testimony  of  the  notary  may  be  used  to  establish  the 
date  of  the  certificate  and  notice  ;  such  evidence,  not  contradicting,  but  merely 
supplying  an  omission  in  the  certificate.  Per  Curiam :  It  might,  perhaps,  be 
otherwise,  if  the  evidence  was  intended  to  contradict  the  certificate. 

The  statute  of  13  March,  1827,  which  authorizes  the  certificate  of  the  notary  by 
whom  a  note  or  bill  has  been  protested,  to  be  used  as  evidence  of  the  manner  in 
which  the  demand  was  made,  and  notices  of  prptest  served,  introduced  a  new 
mode  of  proof  of  the  facts  therein  stated  ;  but  it  does  not  preclude  a  party  who 
may  not  choose  to  resort  to  ic,  from  producing  parol  evidence  of  such  facts. 

Where  a  notary  states  in  his  protest  of  a  note,  **  that  he  demanded  payment  of  the 
note  of  the  cashier  "  of  the  bank  at  which  it  was  payable,  at  the  bank,  it  is  suf- 
ficient It  was  unnecessary  to  state  that  the  note  was  presented  when  the  de- 
mand was  made. 

Appeal  from  the  District  Court  of  St.  Tammany,  JoneSj  J. 

Halsey,  for  the  appellants,  cited  3  Mart.  N.  S.  489.  5  Ibid. 
N.  S.  196.  7  La.  7.  8  La.  170.  1 1  La.  51,  566.  10  La,  206. 
14  La.  327.     15  La.  51.     16  La.  308.     17  La.  479. 

Denis,  on  the  same  side. 

M.  O.  Penn,  for  the  defendant. 

Simon,  J.  The  plaintiffs  are  appellants  from  a  judgment  ren- 
dered against  them,  in  favor  of  the  endorser  of  a  promissory  note 
on  which  this  suit  was  brought.  The  note  sued  on  was  payable 
at  the  office  of  discoi>nt  and  deposit  of  the  Union  Bank  of  Loui- 
siana at  Covington,  and  was  protested  at  the  request  of  the  cashier 
of  said  Bank.  The  notary  states  in  the  protest,  that  he  demand- 
ed payment  of  said  note  from  said  cashier,  who  answered,  that 
the  note  could  not  be  paid,  as  no  funds  had  been  deposited  in  the 
Bank  for  that  purpose. 

The  certificate  of  the  notary,  from  which  it  was  attempted  to 
show  that  notice  had  been  given  to  the^endorser,  states,  that  "  he 
gave  advice  of  the  protest,  by  notices  of  even  date  therewith,  to  the 
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endorser^  which  he  put  into  the  post  office  of  this  town,  (Coving- 
ton,) one  addressed  to  him  at  Cypress  Orove  in  this  parish,  and 
one  addressed  to  him  at  this  placeJ^  But  this  certificate  bears  no 
date,  and  is,  therefore,  insufficient  to  show  the  diligence  required, 
by  establishing  the  time  at  which  the  notices  were  served,  and 
the  date  of  the  notices  said  to  have  been  of  even  date  with  the 
certificate. 

In  order  to  supply  the  omission  of  the  notary,  and  after  the 
official  certificate  of  notice  had  been  produced  in  evidence  and 
rejected  by  the  court,  a  qua,  on  the  ground  that  the  certificate 
bears  no  date,  and  does  not  show  the  time  when  the  notice  was 
served,  the  plaintiffs'  counsel  oflered  to  prove  by  the  notary  who 
made  the  protest,  that  the  certificate  was  made,  and  the  notices 
given  simultaneously  with  the  making  of  the  protest,  and  that  the 
notary  never  made  such  certificate  without  first  performing  the  ser- 
vices. This  evidence  was  objected  to  by  the  defendant's  counsel, 
and  refused  by  the  court;  to  all  which  opinions  of  the  court  the 
pl^intifis'  counsel  took  a  bill  of  exceptions. 

We  think  the  Judge,  a  quo,  erred.  The  official  certificate  of 
the  notary,  so  far  as  it  shows  the  manner  in  which  the  notice  of 
protest  to  the  endorser,  was  served  or  forwarded,  was  legal  evi- 
dence of  all  the  matters  therein  stated,  (B.  &  C.  Dig.  p.  43,  § 
13) ;  and,  although  incomplete  as  to  the  degree  of  diligence  used, 
as  it  did  not  establish  the  date  of  the  service  of  the  notice,  should 
have  been  received  as  proof  of  the  fact  that  the  notice  had  been 
served  through  the  post  office,  in  the  manner  therein  mentioned. 
The  law  does  not  say  that  such  certificate  used  as  evidence,  shall 
be,  when  resorted  to,  the  exclusive  proof  of  notice.  It  does  not 
mean  that  it  shall  show,  by  itself,  a  complete  service  of  the  no- 
tice, and  that  it  should  not  be  received,  if  it  do  not  establish  all 
the  matters  necessary  to  prove  the  diligence  required.  It  is  to 
be  taken  as  evidence  of  all  the  matters  therein  stated ;  and  if 
insufficient,  we  see  no  reason  why  it  should  not  be  received  so 
far  as  it  goes,  and  why  other  evidence  should  not  be  resorted  to, 
to  show  a  complete  compliance  with  the  requisites  of  the  law,  in 
giving  notice  of  protest  to  an  endorser.  It  is  true,  this  certificate 
does  not  contain  all  the  evidence  required  ;  but  it  discloses  facts 
within  the  personal  knowledge  of  the  notary,  and  the  law  says 
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that  such  facts  or  matters,  when  officially  certified,  shall  be  con- 
sidered as  full  proof  of  what  the  certificate  states  to  have  been 
done  by  the  notary  in  the  exercise  of  his  duties. 

The  testimony  offered  should  hare  been  received.  Its  object 
was  not  to  contradict  the  contents  of  the  certificate.  It  was 
merely  to  supply  an  omission,  by  showing  the  period  at  which 
the  certificate  was  drawn  and  the  notice  given ;  nay,  to  estab- 
lish the  date  at  which  the  matters  contained  or  stated  in  the 
certificate  had  taken  place.  Again,  the  statute  which  gives 
effect  to  such  certificate  as  proof  of  the  facts  therein  mentioned, 
and  thereby  introduces  a  new  mode  of  proof,  never  was  intended 
to  exclude  any  other  kind  of  proof.  We  have  often  said,  that 
the  written  proof  provided  for  by  this  statute  does  not  preclude 
the  party  who  does  not  choose  to  resort  to  it,  from  producing 
parol  evidence  of  the  notice  of  protest.  7  La.  7.  8  lb.  170.  II 
lb.  566.  17  lb.  479.  And  wp  are  not  ready  to  say,  that  a  party 
should  not  be  permitted  to  prove  by  parol  evidence,  such  addi- 
tional facts  as  may  be  deemed  necessary  to  establish  the  notice  of 
protest.  It  might,  perhaps,  be  otherwise,  if  the  evidence  offered 
was  intended  to  contradict  the  contents  of  the  certificate ;  but  in 
this  case,  it  is  clear  the  notary  should  have  been  examined  as  a. 
witness  for  the  purpose  for  which  his  testimony  was  offered. 

As  to  the  point,  that  the  plaintiffs'  petition  does  not  contain  any 
averment,  nor  the  record  furnish  any  proof  that  the  note  was 
presented  by  the  notary  when  he  made  the  demand,  we  think  it 
untenable.  The  protest  states,  that  the  notary  demanded  pay- 
ment of  the  note  of  the  cashier*  and  we  cannot  distinguish  this 
question,  from  that  on  which  we  expressed  our  opinion  in  the 
case  of  Not^  Executor  v.  Beard,  16  La.  311,  It  is  precisely 
similar,  and  must  be  governed  by  the  same  rules.  See,  also,  the 
case  of  Carlisle  v.  Holdship,  15  La.  375,  and  Union  Bank  v. 
Lea  et  al.,  just  decided,  ante  75. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  this  case  be 
remanded  to  the  inferior  court  for  further  proceedings,  with  in- 


*  The  proteflt  certifies  that  the  demand  was  made  at  the  bank. 

Vol.  Vir.  11 
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structions  to  the  Judge,  a  quo,  not  to  reject  the  certificate  of  no- 
tice of  protest  produced  by  the  plainliff,  and  to  allow  the  notary 
to  be  examined  as  a  witness  for  the  purpose  set  forth  in  the  bill 
of  exceptions.  The  costs  of  the  appeal  to  be  borne  by  the  de- 
fendant and  appellee. 


John  Parkison,  Sheriff,  v.  William  D.  Boyle  and  others. 

A  sheriff  while  he  retains  possession  of  sequestered  property,  is  bound  to  take  pro* 
per  care  of  it,  and  to  administer  it  as  a  prudent  father  of  a  family  would  admin- 
ister his  own  affairs  ;  and  he  is  entitled  to  a  just  compensation  therefor,  to  be  de- 
termined by  the  court.  C.  P.  383.  C.  C.  2949,  2950.  Where  shayes  are  se- 
questered he  is  authorized  to  make  the  disbursements  necessary  for  their  preser- 
vation, and  to  put  them  in  a  place  of  safety,  (C.  P.  659,  661) ;  but  he  cannot 
hire  them  out  unless  expressly  authorized  by  the  court,  with  the  consent  of  botb 
parties.    C.  P.  662. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  h 

Pater  son,  for  the  appellant. 

Boyle,  for  himself  and  the  other  defendants. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  in  his 
favor,  condemning  the  defendants  to  pay  him,  in  solido,  the  sum 
of  $420,  in  discharge  of  the  claim  set  up  in  his  petition.  This 
judgment  was  rendered  on  the  verdict  of  a  jury,  and  after  an  in- 
effectual attempt  to  obtain  a  new  trial.  The  plaintiff  complains, 
that  the  jury  did  not  give  him  a  verdict  for  the  whole  amount  of 
his  demand,  which,  he  contends,  is  suflSciently  established  by  the 
evidence. 

This  action  is  brought  on  an  account  for  fees  and  expenses 
amounting  to  $1157,  alleged  to  be  due  to  the  plaintiff,  as  Sheriff 
of  the  parish  of  West  Feliciana,  for  having  kept  about  one  year, 
eleven  slaves,  under  a  writ  of  sequestration  issued  in  the  case  of 
Jordan  v.  H.  Black,  (14  La.  361,)  and  for  clothing  and  medical 
attendance  for  the  same.  The  account  is  accompanied  by  an  or- 
der of  the  District  Judge  allowing  the  amount,  and  ordering  it 
to  be  taxed  as  costs  in  the  suit ;  and  the  defendants  are  sought  to 
be  made  responsible  for  the  amount  .claimed,  as  having  become 
securities  for  the  costs. 
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The  defendants  joined  issue  by  first  pleading  a  general  denial 
of  the  plaintiff's  allegations.  Admitting  their  liability  as  sureties, 
they  averred,  that  it  was  plaintiff's  duty  to  have  hired  out  the 
slaves,  or  to  have  employed  them  in  such  manner  as  to  defray 
the  expenses ;  and  that  the  services  of  the  slaves  are  well  worth 
a  sum  sufficient  to  defray  all  their  actual  expenses,  and  even  leave 
a  balance  in  favor  of  the  owner. 

On  the  day  of  the  trial,  the  defendants  filed  an  amended  an- 
swer, in  which  they  set  up  a  plea  in  compensation  against  the 
plaintiff's  demand. 

The  case  presents  a  mere  question  of  fact.  The  evidence  es- 
tablishes, that  the  negroes  charged  for  were  the  same  that  were 
sequestered  in  the  suit  of  Jordan  v.  Black,  on  the  2d  of  May, 

1840,  and  kept  by  the  Sheriff,  under  the  writ,  until  the  7th  of  May, 

1841,  when  they  were  hired  out,  under  an  order  of  the  court,  for 
the  sum  of  $50,  all  the  expenses  of  the  slaves  to  be  paid  by  the 
person  hiring  them.  The  negroes  were  kept  in  jail,  although  one 
of  the  defendants  had  offered  to  take  them,  and  to  give  a  bond  ; 
the  Sheriff  not  thinking  himself  authorized  to  accept  the  offer. 
The  plaintiff  called  for  the  negroes  after  they  had  been  in  jail 
some  time,  and  said,  that  he  wished  to  take  them  out,  as  it  was 
too  expensive  to  keep  them  in  jail.  Several  witnesses  were  ex- 
amined to  prove  the  amount  of  compensation  due  the  plaintiff  for 
keeping  the  slaves.  One  said,  that  he  would  take  about  30  cents 
per  day  each,  for  their  keeping ;  and  would  not  think  $30  a  year, 
a  fair  compensation  for  keeping  a  grown  negro.  He  added,  that 
the  value  of  the  fo^d  furnished  would  be  off  set  by  the  value  of 
the  services  rendered  by  the  slave.  Auother  testified,  that  the  ex- 
pense of  his  negroes,  taken  all  round,  is  not  more  than  $25  per 
year,  each.  Another  witness  stated,  that  he  would  not  charge 
more  than  a  bit  per  head  for  weighing  out  the  allowance  of  the 
negroes  per  week,  and  two  bits  per  head  for  the  meat  per  week  ; 
he  would  consider  two  bits  per  day  unreasonable,  as  he  boards 
white  men  at  that,  and  makes  money  at  it.  Another  said,  that 
for  keeping  slaves  as  sheriff,  he  always  charged  two  bits  per  day 
per  head,  which  included  clothing  and  feeding  ;  he  always  re- 
ceived that  sum,  and  considered  it  a  reasonable  charge,  and  thinks 
the  bill  shown  him  (the  account  sued  on)  a  reasonable  one. 
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According  to  art.  283  of  the  Code  of  Practice,  the  Sheriff,  while 
he  retains  possession  of  sequestered  property,  is  bound  to  take 
proper  care  of  the  same,  and  to  administer  it  as  a  prudent  father 
of  a  family  would  administer  his  own  affairs ;  and  he  will  be  en- 
titled to  receive  a  just  compensation  for  his  administration,  to  be 
determined  by  the  court.  Civ.  Code,  arts.  2949,  2950.  In  the 
case  of  the  seizure  of  slaves,  the  Sheriff  cannot  hire  them  out,  un- 
less he  be  authorized  expressly  by  the  court,  with  the  consent  of 
both  parties ;  (Code  of  Pract.  art.  662 ;)  and  he  is  authorized  to 
make  such  disbursements  as  are  necessary  for  their  preservation, 
and  to  put  tliem  in  a  place  of  safety.  Ibid.  arts.  659,  661 .  These 
last  provisions  may  also  be  considered  as  properly  applicable  to 
the  keeping  of  property  sequestered ;  and  thus,  it  is  clear,  that 
the  Sheriff  is  not  bound  to  hire  out  the  slaves  sequestered,  and  to 
account  for  the  value  of  their  services,  unless  the  parties  have 
given  their  consent,  and  the  court  has  made  an  order  to  that  ef- 
fect. We  are,  therefore,  of  opinion  that  the  Sheriff  is  entitled  in 
this  case  to  a  fair  compensation. 

But  we  think  also,  that  the  verdict  of  the  jury  fixing  that  com- 
pensation, though  apparently  very  moderate,  is  not  so  manifestly 
erroneous  as  to  require  our  interference.  The  evidence  upon 
which  it  is  based  is  somewhat  uncertain  and  contradictory.  The 
witnesses  do  not  agree  on  the  amount  of  the  compensation  to  be 
allowed.  The  jury  were  the  proper  judges  in  such  matters ;  and 
the  Judge,  a  quo,  who  had  originally  approved  the  plaintiff's  ac- 
count on  which  his  claim  is  founded,  expressed  himself  satisfied 
with  the  amount  allowed,  by  refusing  to  grant  a  new  trial.  Under 
such  circumstances,  we  do  not  feel  ourselves  authorized  to  say 
that  the  jury  erred,  and  that  the  plaintiff  should  obtain  any  relief 
at  our  hands. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appeal- 
ed from  be  affirmed,  with  costs  in  the  inferior  court ;  those  in  this 
court,  to  be  paid  by  the  plaintiff  and  appellant 
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Elgazbr   P££T  and  aaother  v,  James  C.  Dougherty  and 

others. 

A  notary  cannot  be  examined  as  a  witness  to  contradict  a  statement  made  by  him 
in  a  protest.  Per  Curiam :  a  public  officer,  who  has  given  a  certificate  in  his 
official  character,  cannA  be  listened  as  to  a  witness  to  prove  it  false. 

Where  a  notary  states  in  his  protest  of  a  note,  *'  that  he  demanded  payment  of  the 
note  of  the  cashier"  of  the  bank  at  which  it  was  payable,  at  the  bank,  it  is  suffi- 
cient. It  was  unnecessary  to  state,  that  the  note  was  presented  when  the  de- 
mand was  made. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

/.  P.  Bullard,  for  the  appellants,  cited  Nettys  Executor  v. 
Beard,  16  La.  308.  Carlile  v.  Holdship,  15  La.  375.  Briggs 
V.  Stafford,  14  La.  381. 

A.  M.  Dunn,  contra,  cited  Chitty  on  Bills,  401.  1  Robin- 
son, 83. 

Simon,  J.  The  plaintiffs  seek  to  recover  the  amount  of  two 
promissory  notes,  each  for  the  sum  of  $510  62,  drawn  by 
Dougherty  &  McLanahan,  aud  endorsed  by  Wm.  D.  Carter, 
and  payable  at  the  Clinton  and  Port  Hudson  Rail  Road  Bank,  in 
Jackson.  The  issue,  on  the  part  of  the  endorser,  is,  that  he  is 
discharged  by  the  laches  of  plaintiffs. 

Judgment  v^as  first  rendered  against  the  drawers.  Execution 
was  issued  thereon,  and  returned,  "  No  properly  found."  A  sub- 
sequent judgment  of  nonsuit  having  been  rendered  in  favor  of 
the  endorser,  the  plaintiffs  have  appealed. 

The  notary  stated  in  the  protests,  "  that  he  went  personally 
to  the  office  of  the  Clinton  and  Port  Hudson  Rail  Road  Company, 
in  Jackson,  La.,  and  demanded  from  Lewis  Sturges,  Esq.,  cash- 
ier, payment  of  the  note,  but  he  refused  to  pay  it,  alleging  that 
the  drawers  had  no  funds,  d&c"  The  certificate  of  notice  shows, 
that  the  notary  put,  on  the  day  of  the  protest,  into  the  post  office 
in  Jackson,  a  note  addressed  to  Wm.  D.  Carter  near  Jackson, 
parish  of  East  Feliciana,  La.,  and  a  duplicate  thereof  addressed 
to  him  at  Port  Hudson  in  the  same  parish,  (he  residing  about  the 
same  distance  from  either  place,)  advising  him  of  the  protest  for 
non-payment,  d&c. 
The  testimony  of  the  notary  states,  that  it  was  bis  invariable 
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habit,  when  he  went  to  the  bank  to  demand  payment,  to  take  the 
notes  with  him ;  and  that  he  frequently  had  a  number  of  notes 
in  his  hands.  It  proves  also,  that  he  deposited  in  the  post  office 
on  the  day  mentioned  in  the  certificate,  the  notices  therein  de- 
scribed, Sec, 

It  appears,  however,  from  a  bill  of  exceptions  found  in  the 
record,  that  while  the  notary  was  under  examination  as  a 
witness,  the  defendants'  counsel  asked  him  the  following  ques- 
tion :  "  Did  you  present  and  demand  payment  of  the  notes  sued 
on,  at  the  place  designated  for  payment,  on  the  days  of  their  ma- 
turity?" and  that  this  question  was  objected  to  by  plaintiffs' 
counsel,  and  the  objection  sustained  by  the  court,  which  refused 
to  allow  the  witness  to  answer.  We  think  the  Judge,  a  quo,  did 
not  err.  The  question  propounded  to  the  witness  was  clearly 
for  the  purpose  of  destroying  the  effect  of  the  statement  made  by 
him  in  the  protest ;  as,  from  the  protest  itself,  it  is  manifest  that 
the  notes  were  protested  on  the  days  of  their  maturity,  after  pay- 
ment thereof  had  been  demanded  by  the  notary,  at  the  place  de- 
signated in  said  notes.  The  statements  of  the  notary  in  his  pro- 
tests present  no  ambiguity.  They  establish  plain  and  positive 
facts,  and  are  full  proof  of  the  matters  therein  contained ;  and  we 
have  often  held,  that  a  sworn  officer  cannot  be  examined  as  a 
witness  to  contradict  the  evidence  of  his  official  acts.  In  the 
case  of  Briggs  v.  Stafford,  (14  La.  381,)  which  is  analogous  to 
the  present,  we  said,  that  *'  a  public  officer,  who  has  given  a  so- 
lemn certificate  in  his  official  character,  cannot  be  listened  to  as 
a  witness  to  prove  it  false."  Here,  the  question  is  evidently  in- 
tended to  draw  out  of  the  witness  an  answer  contradictory  of  his 
written  statement.  It  is  an  indirect  attempt  to  prove,  that  the 
notary  did  not  present  the  notes,  and  demand  the  payment 
thereof  at  maturity ;  and  this  cannot  be  permitted.  In  the  case 
of  the  Union  Bank  v.  Pcn^i,  just  decided,  we  said,  that  the  nota- 
ry should  have  been  examined  as  a  witness  for  the  purpose  for 
which  his  testimony  was  offered.  But  the  object  of  the  evidence 
was  very  different.  It  was  to  establish  a  fact  omitted  in  the  cer- 
tificate of  notice,  and  to  add  to  the  evidence  therein  contained, 
the  proof  of  the  date  of  the  notice  and  of  the  certificate  itself,  tak- 
ing said  certificate  as  full  proof  of  the  matters  therein  specified ; 
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and  such  evidence  was  clearly  admissible,  for  the  purpose  for 
which  it  was  intended. 

As  to  the  main  ground  of  defence,  to  wit,  that  the  protest 
should  say,  that  the  notes  were  presented  and  payment  deman- 
ded, we  think,  as  we  did'  in  the  case  of  the  Union  Bank  v.  Penn^ 
that  it  is  untenable.  Our  jurisprudence  is  well  settled  on  this 
subject.  See  15  La.  376,  16  La.  308,  and  Union  Bank  v.  Lea 
et  al.,  ante,  p.  75,  and  we  are  of  opinion,  that  the  statements  of  the 
notary  in  the  protests  under  consideration  show  satisfactorily, 
from  the  whole  tenor  of  the  acts,  that  the  notes'  were  produced 
and  presented  for  payment ;  and  such  payment  demanded,  at  the 
time  and  place  therein  designated. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  plaintiffs 
do  recover  of  the  defendant  Carter,  the  sum  of  one  thousand  and 
twenty-one  dollars  and  twenty-four  cents,  with  ten  dollars  costs 
of  protest,  and  interest  at  eight  per  cent  per  annum  on  $610  62, 
from  the  4th  February,  1839,  and  the  same  interest  on  $510  62, 
ffom  the  4th  of  April,  lo39,  until  paid,  with  the  costs  in  both 
courts. 


Charlotte  Jane  Willis  v.  James  S.  Willis,  Her  Husband. 

A  wife  has  a  general  legal  mortgage  od  the  lands  and  slaves  of  her  husband  for 
the  reimbursement  of  her  para|>hemal  funds  received  and  used  by  the  latter ;  and 
where  her  mortgage  existed  before  a  seizure  and  sale  of  such  property  under  a 
Ji.  fa,  at  a  suit  of  a  creditor  of  the  husband,  she  will  be  entitled  to  be  paid  by 
preference  out  of  the  proceeds,  unless  the  seizing  creditor  prove  that  the  husband 
has  other  property  sufficient  to  satisfy  her  claim.    C  P.  401, 403. 

So  long  as  money  received  under  an  execution  has  not  been  paid  to  the  seizing  cre- 
ditor, it  is  not  too  late  to  set  up  claims  entitled  to  be  paid  by  preference  out  of  the 
amount  The  money  represents  the  property  of  which  it  is  the  proceeds,  and  is 
subject  to  the  privileges  and  mortgages  which  existed  on  it.     C.  P.  401, 402, 403. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 
son,  J. 

Elanij  for  the  plaintiff. 

Brunot,  for  the  appellants,  contended,  that  the  plaintiff's  op- 
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position  to  the  payment  of  the  proceeds  of  the  sale  of  the  property 
to  the  seizing  creditors,  was  too  late ;  and  that  the  proceeds  be- 
came their  property  from  the  moment  of  adjudication.  Civ, 
Code,  arts.  2353,  3152,  3219,  3153,  3667.  Code  of  Pract  300, 
301,  302,  722.    3  Robinson,  276. 

MoRPH  Y,  J.  The  petitioner  represents  that,  in  the  year  1830, 
she  inherited  from  the  succession  of  her  father,  Samuel  Harbour, 
a  sum  of  82700,  which  was  received  by  James  S.  Willis,  her 
husband,  and  applied  to  his  own  use  and  benefit.  That  in  con- 
sequence of  the  Embarrassed  state  of  his  atTairs,  all  the  property  he 
possessed  has  been  seized,  and  is  advertised  for  sale,  on  the  11th 
of  May,  1843,  at  the  suit  of  Whiting  &  Slark.  She  avers,  that 
she  is  entitled  to  a  separation  of  property,  and  to  be  paid  out  of 
the  proceeds  of  the  land  and  slaves  about  to  be  sold,  in  preference 
to  the  seizing  creditors.  She  prays  accordingly,  that  she  may 
be  separated  of  property  from  her  husband;  that  she  may  re- 
cover against  him  the  sum  of  $27^0;  that  the  Sheriff  may  be  or- 
dered to  retain  said  amoant  of  the  proceeds  of  the  property  when 
sold,  and  to  pay  the  same  to  her,  in  .preference  to  all  other  de- 
mands agninst  her  husband.  Whiting  &  Slark  answer,  denying 
that  the  plaintiff  has  in  law  or  fact,  any  cause  of  action  or  claim 
against  them  in  the  manner  and  form  ^set  forth  in  her  petition. 
They  aver,  that  the  land  and  slaves  seized  as  the  defendant's  were 
on  the.  11th  of  May,  1843,  adjudicated  to  Charles  Willis,  the 
brother  of  the  plaintiff's  husband,  for  the  price  of  $5850  cash, 
under  their  execution  :  that  by  the  written  consent  of  the  de- 
fendant, all  the  property  was  sold  on  his  plantation,  about  fifteen 
miles  from  tlie  court  house  and  town  of  Baton  Rouge,  and  about 
11  o'clock,  the  time  specified  in  the  advertisement,  without  any 
notice  to  thern,  to  the  officer  making  the  sale,  or  to  the  by-stand- 
ers,  of  the  claim  now  set  up  by.  the  plaintiff.  That  they  (the  re- 
spondents) were  represented  at  the  sale,  and  bid  an  amount  which, 
by  the  certificate  of  mortgages  then  exhibited,  was  sufficient  to 
cover  prior  liens  and  their  execution,  so  as  to  entitle  them  to  re- 
cover the  sum  due  them  in  cash.  That  from  the  date  of  the  or-  . 
der  authorizing  the  plaintiff  to  file  her  opposition,  and  the  time 
when  it  was  actually  filed,  to  wit,  after  the  officer  had  left  in  the 
morning  to  make  the  sale  on  the  plantation,  and  when  neither 
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(hey,  the  oflBcer  making  the  sale,  nor  any  interested  party  could 
be  put  upon  their  guard,  it  is  manifest  that  the  object  was,  if  pos- 
sible, to  obtain  an  unfair  and  unjust  advantage,  by  inducinof 
them,  the  respondents,  to  believe  that  their  bid  was  suflBcient  to 
satisfy  their  demand  in  cash  ;  and  that  the  laches  and  bad  faith  of 
the  plaintiff  should  not  deprive  them  of  the  benefit  of  their  execu- 
tion. There  was  a  judgment  below  in  favor  of  the  plaintiff,  from 
which  the  seizing^  creditors  have  appealed. 

The  evidence  shows,  that  the  share  or  portion  of  the  petitioner 
in  the  succession  of  her  father,  Samuel  Harbour,  amounted  to 
82730 ;  that  at  the  probate  sale  of  the  estate,  in  1830,  James  S.  TVil- 
lis,  her-  husband,  purchased  property  to  the  amount  of  $5205.  and, 
among  other  things,  the  tract  of  land  subsequently  seized  and  sold 
at  the  suit  of  the  appellants,  and  that  the  defendant  signed,  joint- 
ly with  his  wife,  three  receipts  to  the  Probate  Judge,  for  moneys 
stated  to  have  been  received  from  the  estate  of  Harbour,  largely 
exceeding  the  portion  accruing  to  her.  The  Probate  Judge,  who 
was  examined  as  a  witness,  testified  that  these  receipts  included, 
besides  the  portion  of  the  defendant's  wife,  moneys  accruing  to 
two  minor  heics,  who  were  his  wards,  and  that  they  were  signed 
without  any  money  having  been  paid  over  by  him  to  the  defend- 
ant or  his  wife.  The  testimony  is  not  as  explicit  as  could  be 
desired,  in  relation  to  the  precise  manner  in  which  this  settlement 
was  made,  nor  does  it  account  for  the  notes  which  the  defendant 
appears  to  have  given  for  the  land,  in  1830  f  yet,  upon  the  whole, 
it  impresses  us,  as  it  did  the  inferior  Judge,  with  the  conviction 
that  these  receipts  were  given  in  payment  of  what  Willis^owed 
to  the  estate  of  his  wife's  father,  and  that  her  hereditary  portion, 
which  was  included  in  them,  was  thus  received,  and  used  by  him 
to  pay  a  debt  contracted  in  his  own  name.  As  to  the  notes  he 
may  have  given  for  the  land,  he  can  hardly  be  supposed  to  have 
signed  receipts  for  moneys  not  paid  to  him,  without  having  had 
these  notes  either  cancelled  or  returned  to  him. 

It  is  urged,  on  the  part  of  the  appellants,  that  the  plaintiff's  op- 
position  came  too  late,  and  could  not  affect  their  right  to  the  mo- 
ney levied  under  their  execution  ;  that  it  became  theirs  from  the 
moment  the  adjudication  was  made ;  that  the  proceeds  of  a  sale  are 
not  to  remain  suspended  in  the  hands  of  the  Sheriff  until  one  pre- 
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tending  to  have  a  privilege  on  them  establishes  it  by  a  judgment ; 
and  that  a  wife,  who  has  only  a  general  mortgage,  and  whote 
claim  is  not  yet  liquidated,  should  not  be  permitted  to  sweep 
from  a  judgment  creditor  the  fruits  of  his  labor  and  diligence,  &c. 
The  case  of  Stafford  and  Husband  v.  Dunwoodie,  (3  Kob.  276,) 
to  which  the  counsel  has  referred  us,  has  no  bearing  upon  the 
present  controversy.  We  there  held,  that  the  defendant,  by  his 
seizure,  had  acquired  on  the  moveables  seized  a  privilege  or  pre- 
ference over  the  wife,  because  her  rights,  being  merely  parapher- 
nal, gave  her  no  privilege  on  the  personal  property  of  her  hus- 
band. Bui  the  property  sold  in  this  case  consisting  of  land  and 
slaves,  the  plaintiff  had  on  them  her  legal  mortgage,  which  ex- 
isted long  before  the  appellants  had  acquired  any  lien  on  the  pro- 
perty by  virtue  of  their  seizure.  The  only  question  then  which 
remains,  is,  whether  the  plaintiff  can  enforce  her  claim,  in  the 
manner  and  form  she  has  thought  proper  to  pursue.  She  appears 
to  have  proceeded  under  arts.  401,  402  and  403  of  the  Code  of 
Practice.  The  two  first  of  these  provisions  treat  of  persons  hay- 
ing privileges  or  special  mortgages,  which  entitle  them  to  be  paid 
in  preference  to  the  party  making  the  seizure.  They  prescribe 
the  course  these  persons  are  to  pursue,  and  declare  their  absolute 
right  to  be  paid  in  preference  to  the  plaintiff  in  execution  ;  while 
the  last  article,  which  is  more  particularly  applicable  to  this  case, 
provides,  that  if  the  opponent  have  only  a  general  or  legal  mort- 
gage on  the  property  seized,  the  plaintiff  or  seizing  creditor  shall 
be  paid  in  preference,  if  he  prove  that  the  defendant  has  other  pro- 
perty of  sufficient  value  to  satisfy  the  claim  of  the  opponent. 
The  appellants  have  failed  to  show  that  James  S.  Willis  had  any 
property  left  in  his  possession,  after  the  seizure  of  his  land  and 
slaves.  Morris,  the  Deputy  Sheriff,  testifies,  that  he  has  had  several 
executions  against  him  for  months,  and  could  find  no  property  to 
satisfy  them.  He  adds,  however,  that  the  defendant's  father  died 
possessed  of  a  tract  of  land,  situated  in  the  parish  of  Livingston  ; 
but  this  land  is  shown  to  be  worth  about  $1000,  and  the  co-heirs  of 
the  defendant  to  be  eight  in  number.  Even  had  the  defendant 
accepted  the  succession,  which  does  not  appear,  and  were  it  free 
from  debt,  his  share  or  portion  of  it  would  be  clearly  insufficient 
to  meet  the  plaintiff's  claim.    As  to  the  complaint  in  relation  to 
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the  time  when  the  opposition  was  filed,  and  the  injury  sustained 
by  the  appellants,  who  allege  that,  had  they  had  earlier  notice  of 
it,  they  might  have  secured  their  debt  by  making  or  procuring  a 
higher  bid  for  the  property,  it  can  only  be  said  that,  admitting 
this  to  be  the  case,  the  plaintiff's  opposition  cannot  be  rejected  on 
that  account,  if  offered  in  due  time,  as  we  believe  it  was.  So 
long  as  the  money  levied  under  an  execution  has  not  been  paid 
over  to  the  seizing  creditor,  it  is  not  too  late  to  bring  forward 
claims  entitled  to  a  preference.  The  money  represents  the  pro- 
perty of  which  it  is  the  proceeds,  and  is  subject  to  the  privileges 
and  mortgages  which  existed  on  ft.  Code  of  Pract.  arts.  401, 402, 
403.    7  Mart.  N.  S.  277. 

Judgment  affirmed. 


Succession  op  Warren  C.  Whitaker — Robert  H.  Lewis, 

Appellant. 

Action  by  a  physician  for  serrices  rendered,  and  medicines  famished  to  the  deceas- 
ed. The  evidence  showed,  that  the  disease  for  which  the  latter  was  treated  was 
incurable,  bat  that  a  wound  received  daring  his  illness,  wits  the  immediate  cause 
of  his  death :  Held,  that  the  physician  was  not  entitled  to  a  privilege  for  the 
amount  of  his  bill ;  that  such  a  privilege  is  allowed  only  for  medicines  furnished, 
and  services  rendered  during  the  last  sickness,  (C.  C.  3158)  ;  and  that  by  the  last 
sickness  is  meant  that  of  which  the  patient  died.    C.  C.  3166. 

Appeal  from  the  Court  of  Probates  of  East  Feliciana,  Saun- 
ders,  J. 

Z.  S.  Lyons,  for  the  appellant,  contended,  that  the  claim  was 
a  privileged  one,  and  that  the  sickness  during  which  the  services 
were  rendered  by  the  appellant,  was  that  contemplated  by  the 


i  Civil  Code,  arts.  3158,  3166. 


LawsoHj  contra. 

Martin,  J.  The  appellant  complains  of  a  judgment  which 
allows  bis  claim  for  medical  services  to  the  testator,  but  denies 
any  privilege  therefor,  the  court  being  of  opinion,  that  the  testa- 
tor died  in  consequence  of  having  been  shot ;  while  the  appellant 
contends,  that  he  died  of  the  sickness  during  which  he  was  at- 
tended by  him ;  and  this  is  the  only  question  which  the  case  pre- 
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sents  for  our  solution.  The  testimony  shows,  that  the  testator's 
disease  was  such,  that  the  ap|)ellant's  services  could  only  tend  to 
the  mitigation  of  his  sufferings,  but  could  not  have  prevented  a 
fatal  termination.  It  appears,  that  the  wound  which  he  received 
from  a  pistol  shot  was  the  immediate  cause  of  his  death. 

The  Civil  Codej  art.  3158,  gives  a  privilege  for  all  charges  of 
whatever  nature,  occasioned  by  the  last  sickness.  If  the  Code 
contained  no  explanation  of  this  article,  there  is  no  doubt  the  ap- 
pellant would  be  entitled  to  the  privilege ;  but  art.  3166,  informs 
us,  that  "  the  last  sickness  is  considered  to  be  that  of  which  the 
debtor  died."  It  is,  therefore,  clear,  that  the  physician  has  no 
privilege  on  the  estate  <^  fa  testator  who  did  not  die  from  sick- 
ness ;  and  the  appellant's  counsel,  in  his  brief,  tells  us,  that  "  he 
was  shot  dead  by  some  unseen  and  unknown  hand.^^ 

The  Judge  of  Probates  did  not  err. 

Judgment  affirmed. 


7r    92 

JJ2  139,    Charles  C.  S.  Farrar  and  Wife  v.  Silvain  Peyroux  and 

others. 

Action  to  annul  a  judgment  on  the  ground  of  fraud  on  the  part  of  the  plaintiff* in 
claiming  more  than  he  was  entitled  to  recover.  There  was  no  proof  at  what 
time  the  alleged  fraud  was  discovered  :  Held,  that  in  the  absence  of  evidence 
that  the  fraud  was  discovered  since  the  date  of  the  original  judgment,  prescrip- 
tion must  be  considered  to  have  commenced  from  the  date  of  the  judgment ; 
and  that  the  action  is  prescribed  by  one  year  from  that  time. 

Appeal  from  the  District  Court  of  West  Feliciana,  Weems,  3. 
presiding. 

Paterson.  for  the  plaiutiflfs. 

Boylcy  for  the  appellants. 

Martin,  J.  The  defendants  are  appellants  from  a  judgment 
against  them  in  an  action  of  nullity,  before  the  court  in  which 
the  original  judgment  had  been  given.  Their  reliance,  amongst 
other  matters,  is  on  the  plea  of  prescription,  more  than  a  twelve- 
month having  elapsed  between  the  rendition  of  that  judgment, 
and  the  institution  of  the  present  suit  to  obtain  the  nullity  there- 
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of.  The  plaintiffs  have  urged,  that  the  defendants  cannot  avail 
themselves  of  the  plea  of  prescription,  because,  at  the  inception 
of  the  present  suit,  one  year  had  not  elapsed  since  the  discovery 
by  the  plaintiffs  of  the  fraud  of  the  defendants,  which  enables 
them  to  seek  the  nullity  of  the  original  judgment. 

The  plaintiffs  have  entirely  failed  in  establishing  any  disco- 
very of  the  alleged  fraud,  since  the  date  of  the  original  judg- 
ment. 

The  only  fraud  which  is  suggested,  is  the  recovery  of  a  much 
larger  sum  than  that  which  the  plaintiffs  in  the  present  suit  con- 
ceived the  defendants  in  this  action,  (the  plaintiffs  in  the  original 
suit,)  were  entitled  to.  It  is  urged,  that  this  recovery  could  not 
have  been  had  without  a  claim  therefor  to  the  extent  of  the  judg- 
ment obtained ;  and  that  a  claim  for  more  than  the  party  is  entitled 
to,  is  a  fraud  against  his  adversary.  According  to  the  reasoning 
of  the  counsel  of  the  present  plaintiffs,  a  judgment  for  a  sum 
larger  than  that  which  is  due  by  the  defendant,  may  always  be 
reviewed  by  the  court  which  has  rendered  it,  in  an  action  of 
nullity ;  because  a  judgment  for  more  than  the  party  is  honestly 
entitled  to,  is  a  fraud  Let  this  be  granted,  and  if  it  be  admitted 
that  the  exhibition  of  pn  excessive  claim  be  a  fraud,  then  the 
knowledge  of  that  claim  in  the  defendant,  exists  from  the  mo- 
ment that  he  undertakes  his  defence.  That  knowledge  is  ante- 
rior to  the  judgment^  and  it  cannot  be  assumed  that  the  disco- 
very was  posterior.  Tlie  prescription  must,  therefore,  run  from 
the  rendition  of  the  judgment ;  and  it  was  in  the  present  case 
acquired  before  the  inception  of  this  suit. 

It  is,  therefore,  ordered  that  the  judgment  be  annulled  and  re- 
versed, and  that  the  plaintiffs'  suit  be  dismissed,  they  paying  the 
costs  in  both  courts. 
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m  139,'        William  Wheat  v.  The  Union  Bank  op  Louisiana. 

An  action  to  annul  a  judgment  on  the  ground  of  fraud  must  be  brought  within  a 
year  after  the  discovery  of  the  fraud,  (C.  P.  613; ;  and  where  the  defendant  ex- 
pressly denies  any  discovery  of  fraud  within  that  time,  the  plaintiff  must  prove  it. 

Appeal  from  the  District  Court  of  St.  Helena,  Jones,  J. 

Baylies,  for  the  plaintiflf. 

Halset/.  for  the  appellants. 

Martin,  J.  The  plaintiff  obtained  an  injunction  to  stay  the 
sale  of  a  tract  of  land  of  his,  under  an  execution  issued  on  a  judg- 
ment obtained  by  the  Bank  against  Joseph  Killian,  Hezekiah 
Wheat,  and  himself,  on  an  averment  that  the  judgment  is  an  ab- 
solute nullity,  having  been  given  through  fraud  and  on  forged 
signatures ;  and  he  has  brought  the  present  suit  to  have  the  judg- 
ment annulled.  The  Bank  pleaded  the  general  issue  ;  especially 
denied  any  fraud,  on  its  part,  in  obtaining  the  judgment ;  and 
pleaded  prescription.  It  denied  that  the  facts  alleged  in  the  plain- 
tiff's petition,  came  to  his  knowledge  within  the  year  preceding 
the  inception  of  the  present  suit ;  and  averred  their  insufficiency 
to  support  the  injunction,  because  they  might  have  been  pleaded 
to  the  action  in  which  the  judgment  enjoined  was  rendered. 

There  was  a  verdict  for  the  plaintiff,  and  the  judgment  against 
Killian,  Hezekiah  Wheat  and  the  plaintiff,  so  far  as  it  related  to 
the  latter,  was  annulled.     The  Bank  has  appealed. 

The  Code  of  Practice  provides,  that  when  a  judgment  has  been 
obtained  through  fraud  on  the  part  of  the  plaintiff,  the  action  to 
annul  it  must  be  brought  within  the  year  after  the  fraud  has  been 
discovered.  Art.  613.  This  is  the  very  action  which  the  plain- 
tiff has  brought,  and  on  which  he  seeks  the  nullity  of  the  judg- 
ment, averring  that  he  discovered  the  fraud  within   one  year. 

The  Bank  expressly  denies  such  discovery  within  the  year. 
It  therefore  devolved  on  the  plaintiff  to  prove  it.  The  judgment 
was  obtained  on  the  23d  of  November.  1839 ;  and  the  plaintiff 
alleges,  that  he  never  had  any  knowledge  of  it  until  the  18th 
May,  1841.  Notice  of  the  judgment  appears  to  have  been  given 
by  the  Sheriff  to  Killian  in  person ;  to  Hezekiah  Wheat,  by  leav- 
ing a  copy  of  it  with  his  mother ;  and  to  the  present  plaintiff,  by 
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leaving  a  copy  of  it  with  his  wife.     All  this  was  done  on  the 
2d  of  Decemher.  1839,  within  ten  days  of  the  rendition  of  the 
judgment.     This  was  a  legal  notice  of  the  judgment  to  all ;  and 
if  the  judgment  was  obtained  through  the  fraud  of  the  Bank  on 
the  forgery  of  their  signatures,  the  notice  discovered  to  them  the 
fraud  of  the  Bank  and  the  forgery  of  the  signatures  on  tlie  2d  of 
December,  1839,  twenty-one  months  and  twenty-three  days  be- 
fore the  25lh  of  October,  1841,  the  day  on  which  the  present  suit 
was  instituted,  and  seventeen  months  and  sixteen  days  before  the 
ISth  of  May,  1841,  the  day  on  which  it  is  alleged,  that  the  plain- 
tiff was  first  informed  of  the  judgment,  a  copy  of  which  had  been 
left  with  his  wife  and  his  mother,  (who  was  the  mother  of  one 
of  his  co-defendants,)  and  personally  served  on  the  other.     The 
knowledge  of  both  of  the  plaintilTs  co-defendants  is  not  denied  ; 
and  it  is  ditficult  to  conclude,  that  a  judgment  against  the  present 
plaintiff,  thus  known  to  four  persons  intimately  connected  with 
him,  did  not  come  to  his  knowledge  until  almost  a  year  and  a 
half  afterwards.     The  fact,  however,  has  been  attempted  to  be 
proved  by  the  testimony  of  a  member  of  the  bar,  who  swears^  that 
he  knows  that  the  present  plaintiff  had  no  knowledge  of  the 
judgment  until  the  ISth  May,  1841 ;  and  that  he  is  satisfied^  that 
he  knew  nothing  of  the  judgment  until  the  18th  May,  1841. 
This  is  accompanied  with  an  admission  that  the  plaintiff  cannot 
read  writing,  but  can  write  his  own  name.    The  testimony  of  the 
member  of  the  bar  cannot  safely  be  relied  on,  as  it  does  not  dis- 
close the  grounds  of  his  knowledge.    In  the  case  of  Watson  v. 
McAlister,  7  Mart.  370,  we  held,  that  the  belief  of  the  witness 
that  the  signature  is  genuine  will  not  make  proof  of  that  fact,  if 
be  states  no  ground  for  his  belief,  as  the  having  seen  the  person 
write,  ifcc. 

The  witness  swears  he  is  satisfied,  but  does  not  state  the  ground 
of  his  satisfaction.  Indeed,  it  is  very  diflScult  to  imagine  any  pro- 
per ground  for  the  knowledge  of  a  negative  fact.  The  gentle- 
man, being  a  member  of  the  profession,  must  have  been  conscious, 
that^if  his  knowledge  resulted  from  what  he  had  heard  the  plain- 
tiff say,  he  deceived  the  court  if  he  did  not  disclose  that  it  had  no 
other  source,  Cor  then  his  knowledge  could  not  be  the  ground  of 
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our  decision.  The  evidence  of  knowledge  of  the  judgment, 
which  results  from  the  return  of  the  Sheriff  of  the  notices  served 
on  the  three  defendants,  and  from  their  relation  to  each  other^ 
and  to  the  persons  with  whom  copies  were  left  for  the  two  per- 
sons not  personally  served,  in  our  opinion,  greatly  outweighs  that 
which  results  from  the  testimony  of  the  only  witness  who  has 
been  offered  by  the  plaintiff.  The  plea  of  prescription  ought  to 
have  prevailed. 

It  is,  therefore,  ordered,  that  the  judgment  be  aimuUed,  and  re^ 
versed,  the  plaintiff's  petition  for  the  nullity  of  the  judgment  en- 
joined dismissed,  and  the  injunction  dissolved  ;  and  that  the  de- 
fendants recover  from  the  plaintiff  twenty  per  cent,  as  damages 
on  the  amount  of  the  judgment  enjoined;  and  the  costs  in  both 
courts. 


James  Lynch  v,  Joseph  Burr. 

113  454!  Where,  by  a  written  agreement  entered  into  at  the  time  of  diflsolving  a  partner- 
ship, one  of  the  partners  who  purchased  the  common  stock  bound  himself  to  pay 
all  the  partnership  debts,  parol  evidence  will  be  inadmissible  to  prove  a  guaranty 
by  the  other  partner,  that  the  debts  did  not  exceed  a  certain  amount.  C.  C.  2256. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

L.  C.  Duncan,  for  the  appellant. 

Lockett  and  Micouy  for  the  defendant. 

MoRPHY,  J.  The  petitioner  represents,  that  for  the  term  of 
eight  months  previous  to  the  23d  of  September,  1837,  he  had  en- 
gaged with  the  defendant  in  a  commercial  partnership  at  Tampa 
Bay,  in  Florida  ;  that  on  that  day  the  partnership  was  dissolved, 
and  certain  articles  of  dissolution  were  entered  into,  whereby  the 
plaintiff  was  to  discharge  all  the  debts  due  by  the  firm  at  Phila- 
delphia, and  to  pay  to  the  defendant  eight  thousand  dollars  in 
ready  money,  which  sum  he  has  paid ;  that  in  consideration 
thereof,  the  defendant  transferred  and  conveyed  to  him  all  the 
effects  and  property  of  the  partnership,  real  and  personal,  rights, 
credits,  &c. ;  and  moreover,  bound  himself  as  surety  for  the  faith- 
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ful  appropriation  of  certain  sums  of  money  sent  by  the  firm  to 
Joshua  Burr,  the  defendant's  brother,  and  Joseph  Burr,  Sen.,  his 
father,  at  Philadelpliia,  to  be  there  used  for  the  benefit  of  the  con- 
cern. The  petitioner  alleges,  that  of  the  sums  thus  sent  to  Phila- 
delphia, six  thousand  dollars  have  been  appropriated  to  the  indi- 
vidual benefit  of  the  defendant,  instead  of  beings  used  for  the 
business  of  the  firm,  a  fact  which  did  not  come  to  the  plaintiflf's 
knowledge  until  the  accounts  of  Joshua  Burr  and  Joseph  Burr, 
Sen.,  were  rendered,  which  ^as  after  the  dissolution  of  the  part- 
nership ;  and  that,  by  reason  of  such  suretyship  and  misapplica- 
tion, the  defendant  has  become  bound,  and  is  liable  to  pay  to  the 
plaintiff  the  said  pmount  of  six  thousand  dollars.  The  petitioner 
further  alleges,  that  during  tbe  partnership,  the  defendant  used 
partnership  property  and  funds  for  his  individual  benefit,  to  the 
amount  of  $4000,  which  he  has  never  accounted  for,  and  which 
he  is  bound  to  refund.  The  petition  concludes  by  praying  for  a 
settlement,  and  for  judgment  for  the  sum  of  $10,000.  The  an- 
swer avers,  that  when*  the  defendant  associated  himself  with  the 
plaintiff;  no  special  articles  of  partnership  were  entered  into ;  that 
the  defendant  brought  goods,  and  put  into  the  partnership  the 
sum  of  $7195  50,  and  that  the  plaintiff  put  in  only  $1936  05 ; 
that  tbe  partnership  was  dissolved  on  the  23d  of  September, 
1837,  under  articles  of  dissolution,  by  which  the  plaintiff  agreed 
to  pay  to  the  defendant  $8000,  for  his  share  of  profits,  and  for  his 
interest  in  the  stock  of  goods,  debts,  real  estate,  &c.,  belonging  to 
the  partnership,  and  assumed  to  pay  the  debts  due  by  the  firm. 
The  answer  denies,  that  the  defendant  has  received  or  taken  out 
from  the  capital  a  larger  sum  than  he  was  entitled  to,  or  that 
any  of  his  individual  debts  were  paid  out  of  the  funds  of  the  firm 
without  the  knowledge  of  the  plaintiff,  the  amount  of  the  same 
having  been  charged  to  the  defendant  in  the  books  of  the  part- 
nership kept  at  Tampa  Bay,  under  the  care  and  inspection  of 
the  said  plaintiff.  The  answerclaims,  in  reconvention,  $5163  50, 
for  so  much  paid  by  the  defendant  in  extinguishment  of  the 
Philadelphia  debts,  which  the  plaintiff  had  assumed  to  pay  under 
the  articles  of  dissolution,  and  a  further  sum  of  $5000  damages,  for 
the  suing  out  of  an  attachment  in  this  case,  which  the  defendant 
avers  was  an  oppressive,  malicious  and  unnecessary  proceeding. 
Vol.  VII.  13 
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intended  to  vex  and  harass  him,  and  which  has  caused  him  da- 
mages   to    the   amount  claimed.    In  a  supplemental  petition, 
which  makes  no  mention  of  the  articles  of  dissolution,  the  plain- 
tiff sets  up  a  number  of  claims  and  charges  against  the  defendant, 
amounting  to  about  $70,000,  and  prays  for  a  general  settlement 
of  all  the  partnership  concerns,  under  an  agreement  entered  into 
between  the  parties  to  Ihat  effect,  and  which  was  annexed  to  the 
petition.    Two  days  after,  another  supplemental  petition  was 
filed,  in  which  the  plaintiff  prays,  that  the  articles  of  dissolution 
may  be  considered  as  a  part  of  his  petition  ;  that  all  provisions 
contained  in  that  instrument  may  be  strictly  enforced  ;  and  that 
no  credits  or  charges  be  allowed  contrary  to  its  stipulations,  as 
the  agreement  to  have  a  general  settlement  in  this  suit  was  made 
in  reference  to  the  same.    The  plaintiff  further  represents,  that 
at  the  time  of  the  dissolution  of  the  partnership,  it  was  highly 
important  for  him  to  know  the  amount  of  tlie  debts  due  in  Phila- 
delphia, as  the  amount  of  those  debts  would  materially  affect  the 
price  he  was  willing  to  give  for  the  defendant's  interest  in  the 
concern ;  that  the  defendant  did  know  the  amount  of  those  debts, 
having  managed  that  part  of  their  business  principally,  and  hav- 
ing at  the  time  but  recently  returned  from  Philadelphia;  that  he 
accordingly  called  for  information  from  the  defendant,  who  stat- 
ed, that  those  debts  did  not  exceed  $4500 ;  that  with  this  under- 
standing, he  accepted  the  offer  made  in  the  articles  of  dissolution, 
bound  himself  for  the  debts  of  the  firm  in  Philadelphia,  and  paid 
the  defendant  the  sum  of  $8000  ;  that,  therefore,  the  defendant 
cannot  claim  credit  for  sums  paid  in  Philadelphia,  to  a  greater 
amount  than  the  aforesaid  $4500  ;  and  that,  if  debts  to  a  greater 
amount  than  said  sum  be  found  to  exist,  the  plaintiff,  having 
assumed  the  payment  of  them,  is  entitled  to  charge  the  defendant 
with  the  excess.    The  pleadings  close  with  an  answer  of  the  de- 
fendant to  the  two  last  supplemental  petitions.    He  admits,  that 
the  agreement  therein  referred  to  for  a  settlement  of  accounts, 
was  made  in  reference  to  the  articles  of  dissolution,  and  contem- 
plated only  such  settlement  as  could  be  made  under  them,  and 
n>  ether.     He  further  avers,  that  these  articles  were  er.tered  into 
fairly  and  honestly  on  the  part  of  the  defendant,  for  the  express 
purpose  of  settling  the  partnership  affairs  ;  that  they  are  final  and 
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conclusive  respecting  all  partnership  transactions  which  had  oc- 
curred previous  to  their  date ;  and  that  the  plaintiff  has  no  right 
to  make  any  demand  whatever,  on  matters  not  reserved  for  fu- 
ture settlement  by  the  articles  of  dissolution. 

There  was  a  judgment  below,  in  favor  of  the  defendant  and 
plaintiff  in  reconvention,  for  the  sum  of  $4868  48.  The  plaintiff 
has  appealed. 

The  facts  of  this  case  are,  in  substance,  that  some  time  in  the 
beginning  of  1837,  the  plaintiff,  having  obtained  a  sutler's  com- 
mission for  selling  goods  to  the  volunteer  troops  and  others  at 
Fort  Brooke,  in  Florida,  entered  into  a  partnership  with  the 
defendant,  who  was  a  merchant  doing  business,  and  enjoying 
good  credit  in  Philadelphia.  The  purchases  were  principally 
made  in  the  latter  place  by  the  defendant,  Joseph  Burr,  Senior, 
his  father,  and  Joshua  Burr,  his  brother,  and  sent  out  to  the 
plaintiff,  who  remained  at  Tampa  Bay,  selling  the  goods,  and 
making  remittances  to  his  friends  in  Philadelphia,  from  time  to 
time.  This  partnership  lasted  about  eight  months,  during 
which,  a  large  and  proiStable  business  appears  to  have  been 
done.  No  articles  of  partnership  were  drawn  up  between  the 
parlies,  and  no  regular  accounts  or  set  of  books  appear  to  have 
been  kept. 

On  the  23d  of  September,  1837,  a  dissolution  of  the  'partner- 
ship was  agreed  to.  The  difficulty  of  making  a  regular  settle- 
ment of  their  affairs  probably  suggested  the  proposition  made  by 
the  defendant,  of  a  sale  by  one  of  the  partners  to  the  other  of  his 
interest  in  the  concern.  This  proposition  was  reduced  to  writing 
in  the  form  of  a  give  or  take  offer  ;  and  was  accepted  by  the 
plaintiff,  who  agreed  to  become  the  purchaser  of  the  defendant's 
interest  in  the  firm,  fpr  the  sum  of  $8000  ;  to  pay  all  the  partner- 
ship debts  owing  in  Philadelphia  and  its  vicinity,  on  or  before 
the  5th  of  April,  1838 ;  and  to  give  bond  and  security  for  the 
fulfilment  of  this  obligation.  It  was  stipulated,  that  if  either  party 
should,  upon  a  careful  examination,  be  found  to  have  more  capi- 
tal in  the  concern  than  the  other,  the  same  should  be  made  equal 
by  the  latter  paying  such  a  sum  as  should  make  the  capital  of  both 
equal.  It  was  further  agreed,  that  should  J.  Lynch  become  the 
purchaser,  Joseph  Burr,  Jr.,  should  hold  himself  accountable  to 
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him  for  all  moneys  sent  to  Philadelphia  to  his  father,  or  brother, 
by  Burr  &  Lynch,  which  might  not  have  been  appropriated  to 
the  benefit  of  the  firm.  The  articles  of  dissolution  contain  other 
provisions  which  we  may  have  occasion  to  advert  to  hereafter. 
In  accordance  with  this  agreement,  Lynch  entered  into  a  bond  of 
$9000,  conditioned  for  the  payment  of  the  Philadelphia  debts, 
with  security  to  the  defendant's  satisfaction.  U  appears  from  the 
pleadings,  that  at  one  time  it  was  contemplated,  that  a  general 
settlement  of  all  the  partnership  concerns  should  take  place,  but 
that  the  idea  was  abandoned  ;  and  the  plaintiff  himself  prayed 
that  the  articles  of  (jissohition  should  be  strictly  adhered  to.  Not- 
withstanding this,  he  has  argued  his  case,  and  prepared  his  efvi- 
dence,  as  if  the  settlement  in  this  suit  was  to  embrace  all  the  af- 
fairs of  the  partnership,  without,  however,  asking  to  have  the 
articles  of  dissolution  set  aside;  thus  a  mass  of  irrelevant  testi- 
mony has  been  admitted  under  the  loose  and  improper  practice 
too  prevalent  in  our  courts,  of  receiving  any  evidence  offered, 
subject  10  all  legal  exceptions.  The  articles  of  dissolution,  we 
think,  settle  every  thing  in  relation  to  the  transactions  of  the 
partnership  previous  to  their  date,  and  leave  open  only  the  ques- 
tions in  relation  to  the  misappropriation  of  the  partnership  money 
in  Philadelphia,  aud  the  inequality  of  the  capitals  put  in  by  each 
partner. 

Befoi*e  drawing  our  attention  to  these  points,  the  appellant 
complained,  that  the  inferior  Judge  totally  disregarded  testimony 
offered  to  prove  a  guaranty  on  the  part  of  the  defendant  that  the 
Philadelphia  debts  did  not  exceed  $4600.  The  court,  in  our 
opinion,  did  not  err.  The  articles  of  dissolution,  while  they  ob- 
lige the  partner  who  should  become  the  purchaser  to  assume  the 
partnership  debts,  do  not  limit  the  amount  of  those  debts ;  and 
neither  the  deed  of  mortgage,  nor  the  bond  executed  in  pursuance 
of  this  clause,  mention  any  such  condition  or  restriction.  The 
proposition  of  the  defendant  was  in  the  form  of  a  give  or  take 
offer,  and  would  have  bound  him  to  the  payment  of  all  the  debts 
in  the  same  manuer  as  it  binds  the  plaintiff,  had  he  been  the  pur- 
chaser. The  plaintiff  knew,  moreover,  from  his  invoices,  what 
goods  had  been  purchased.  He  knew  how  much  money  had 
been  sent  to  Philadelphia;  and  was  probably,  quite  as  capable 
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as  the  defendant,  of  estimating  the  amount  of  the  debts  remain- 
ing  unpaid  there.  If  the  funds  forwarded  had  not  been  faith- 
fully apph'ed,  he  had  cruarded  against  such  mis-appropriation. 
It  is  worthy  of  remark,  that  although  all  the  Philadelphia  bills' 
were  sent  to  the  plaintiff  shortly  after  the  dissolution,  this  pre- 
tended warranty  was  never  set  up  or  mentioned,  except  in  his 
last  supplemental  petition,  filed  about  twenty  months  after  the 
institution  of  this  suit.  The  rule,  besides,  is  well  settled,  that 
parol  evidence  is  inadmissible  against  or  beyond  what  is  contain- 
ed in  a  written  agreement,  or  as  to  what  may  have  been  said  be- 
fore, or  at  the  time  of  making  the  same,  or  since.  Civ.  Code, 
art.  2256. 

The  clause  in  the  articles  of  dissolution  of  the  23d  of  Septem- 
ber, 1837,  for  equalizing  the  capitals  of  the  two  partners,  refers 
evidently  to  the  comparative  state  they  were  in  at  that  time  ; 
for  it  seemed  to  be  a  matter  of  doubt  whether  there  existed  any 
inequality  at  all,  which  could  not  have  been  the  case  had  the 
original  capital  put  in  by  each  partner  bean  in  contemplation. 
The  plaintiff,  who  brought  this  action  on  the  articles  of  dissolu- 
tion, does  not  complain  in  his  petition  of  any  inequality  of  capi- 
tal, nor  does  he  claim  any  thing  by  reason  of  such  inequality. 
This  agrees  with  the  defendant's  first  answer,  which,  after  assert- 
ing that  the  original  cipital  furnished  by  him  amounted  to 
$7195  05,  and  that  of  the  plaintiff  only  to  $1936  05,  admits  that 
he  did  withdraw  certain  sums  charged  to  him  in  his  account  of 
capital  stock,  which  left  the  capitals  about  equal.  An  account 
book  of  the  partnership,  the  only  one  produced  in  evidence,  ap- 
pears to  have  been  used  by  Lyncli  for  his  own  affairs  after  the 
dissolution.  It  is  blotted  and  altered  in  several  places,  both  par- 
ties having  subsequently  made  entries  in  it.  So  far  as  its  situa- 
tion in  September,  1837,  can  be  ascertained,  it  shows  the  original 
investments  to  have  been  as  stated  above ;  and  the  several  sums 
token  by  and  charged  to  the  defendant,  to  have  amounted  to 
•5336  25. 

In  addition  to  the  sum  of  .$1936  06,  shown  by  the  account 
book  to  have  been  put  in  by  the  plaintiff,  he  now  claims  various 
other  sums,  which  would  swell  his  capital  slock  to  $4863  06. 
These  items  are  no  where  mentioned  in  the  pleadings  or  the  ac« 
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count  book,  with  the  exception  of  a  sum  of  $1000,  which  he  en- 
tered on  the  book  after  the  dissolution.     This  amount  is  claimed 
under  a  pretended  agreement,  by  which  the  plaintiff  was  to  have 
this  allowance  made  to  him  as  a  part  of  his  capital  stock,  for  his 
services  in  obtaining  the  sutler's  commission,  under  which  the 
partnership  transacted  their  business.    The  testimony  in  support 
of  this  agreement  is  rather  vague  and  inconclusive.    Had  such 
an  understanding  existed  between  the  partners,  this  item  would 
probably  have  been  among  the  first  mentioned  in  the  account 
book,  as  forming  the  plaintiff's  investment ;  but  the  subsequent 
entry  made  in  the  plaintiff's  own  hand-writing,  mentions  this 
sum  not  as  one  due  under  any  express  agreement,  but  as  a  claim 
on  a  quantum  meruit    From  the  entry  itself,  and  all  the  evi- 
dence in  the  case,  we  are  satisfied,  that  the  original  agreement,  if 
any  was  made  at  all  on  this  subject,  was,  that  if  Lynch,  who 
was  without  credit  to  buy  goods,  could  procure  a  sutler's  com- 
mission to  sell  to  the  Alabama  volunteers  at  Fort  Brooke.  Burr, 
Jun.  who  was  doing  business,  and  was  in  good  credit  at  Phila- 
delphia, would  join  him  and  procure  a  stock  of  goods,  by  which 
alone  the  appointment  would  be  made  valuable.    The  credit  of 
the  one  in  obtaining  the  goods,  was  to  be  an  equivalent  for  the 
influence  of  the  otlier  in  obtaining  the  commission.    This  demand 
is  clearly  an  after-thought.    As  to  the  other  claims  which  are  not 
even  mentioned  in  the  account  book,  they  are  supported  by  testi- 
mony entirely  too  vague  and   unsatisfactory.     The  claim  for 
$307,  as  an  amount  contributed  in  merchandize  at  Tampa  Bay, 
would,  however,  appear  to  be  proved  by  the  testimony  of  H.  Van 
Buren,  the  clerk  of  the  firm,  were  his  statement  not  shown  to 
have  been  made  in  error,  by  the  plaintiff's  own  entries  on  the 
books  after  the  dissolution.     From  these  it  appears,  that  the 
goods  or  merchandize  spoken  of,  were  the  remnants  of  a  small 
adventure,  on  joint  account,  between  himself  and  the  defendant, 
madein  October,  1836,  amounting  to  $951  13.     When  the  part- 
nership was  afterwards  formed,  the  remaining  goods  were  ming- 
led with  the  other  merchandize  of  the  new  firm ;  but  the  plain- 
tiff was  credited  on  his  stock  account  with  $400,  and  the  defen- 
dant with  $621  13.     These  sums,  which  form  the  original  cost 
of  the  goods,  to  wit,  $951  13,  were  the  very  first  items  entered 
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on  the  account  book  of  the  partnership,  as  forming  a  part  of  their 
capital  stock.  It  is  evident,  then,  that  the  witness  was  in  error 
in  relation  to  these  goods,  and  the  plaintiff  cannot  have  been  un- 
aware of  such  error. 

After  endeavoring  thus  to  swell  by  proof,  his  own  investment 
or  capital,  the  plaintiff  has  strenuously  contested  an  item  of  $3410 
claimed  by  the  defendant,  and  included  in  his  capital  stock,  which 
he  had  alleged  amounted  to  $7195  50.  This  item  is  made  up  of 
certain  dry  goods  which  the  defendant  had  brought  to  Tampa 
Bay  from  Pliiladelphia,  and  which  were  the  balance  of  his  stock 
in  trade  in  that  city  before  he  went  into  partnership  with  the 
plaintiff.  It  is  contended  by  the  latter,  that  these  goods  were 
never  brought  into  the  partnership,  but  remained  until  the  day 
of  the  dissolution  the  property  of  the  defendant,  who,  when  the 
articles  of  settlement  and  dissolution  were  drawn  up,  agreed  to 
sell  them  to  the  plaintiff,  together  with  his  interest  in  the  concern, 
and  that  it  is  for  this  reason  a  distinct  mention  of  them  is  made  in 
that  instrument,  which  mention  would  have  been  altogether  un- 
necessary, had  they  belonged  to  the  partnership.  To  this  it  is 
answered,  that  the  true  reason  why  these  goods  were  specially 
named  in  the  articles  was,  that  this  stock,  being  in  part  unsuited 
to  the  market  and  selling  at  a  less  profit  than  the  other  goods,  had 
been  a  subject  of  discussion  and  dissatisfaction  between  the  part- 
ners ;  and  that  the  defendant,  in  making  his  proposition  to  dis- 
solve, wished  to  put  an  end  to  this,  as  well  as  to  all  other  diffi- 
culties, and  insisted  on  their  being  included  in  the  sale  as  joint 
stock,  thus  putting  these  goods  definitively  on  the  footing  of  cap- 
ital invested  by  him.  The  arguments  offered  in  support  of  these 
adverse  constructions,  are  equally  plausible,  and  the  evidence  con- 
tradictory. We  think,  however,  with  the  inferior  Judge,  that  it 
preponderates  in  favor  of  the  defendant's  position.  When  these 
dry  goods  arrived  at  Tampa  Bay,  it  is  not  shown  that  a  separate 
account  was  kept  of  them;  but  on  the  contrary,  that  they  were 
mingled  with  the  other  goods  of  the  firm,  were  sold  as  occasion 
offered  in  the  same  manner,  and  the  proceeds  of  the  sales  entered  in 
the  partnership  books  without  any  distinction ;  that  the  invoice  of 
these  goods  was  placed  in  the  hands  of  the  plaintiff,  with  the  other 
invoices  of  goods  as  they  arrived,  and  by  him  repeatedly  referred 
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to  for  prices ;  that  Lynch  never  objected  to  their  being  sold  as 
joint  stock,  nnd  that  a  portion  of  them  had  been  so  sold  at  the 
time  of  the  dissolution.  *rhe  plaintiflf  has  attempted  to  account 
for  these  facts  on  the  ground  of  distinct  purchases  of  some  of  these 
goods  by  the  firm;  but  no  evidence  in  the  record  shows  how 
much  was  so  purchased,  how  much  was  sold,  or  how  much  re- 
mained when  the  partnership  was  dissolved.  But,  independent 
of  these  facts,  which  show  that  this  invoiceof  dry  goods  was  con- 
sidered and  treated  by  the  plaintiff  as  partnership  property,  the 
articles  of  dissolution  can  hardly  admit  of  any  other  construction. 
Under  the  give  or  take  offer  of  Burr,  there  would  have  been  a  sale, 
whether  Lynch  had  elected  to  buy  or  to  sell.  If  instead  of  buy- 
ing, Lynch  had  cho?en  to  sell,  how  could  it  have  been  said  that 
Burr's  private  property  was  included  in  the  sale  of  Lynch's  inter- 
est in  the  concern  ?  Besides,  if  the  dry  goods  are  separated  from 
the  joint  stock,  and  supposed  to  be  added  as  private  property,  and 
offered  in  addition  to  the  joint  stock,  there  would  not  be  in  the 
proposition  to  boy  or  sell,  that  equality  which  is  of  its  essence. 
Van  Buren,  one  of  the  clerks  of  the  firm,  made  a  transcript  from 
the  partnership  book  given  in  evidence,  shortly  after  the  dissolu- 
tion. This  transcript,  which  exhibits  the  defendant's  account  of 
stock,  shows  his  investment  to  have  been  $7196  50,  and  the  sums 
charged  to  him  to  amount  to  $5335  25.  The  contested  item  of 
$3410  was  then  on  the  book  in  plaintiff's  possession.  It  appears 
to  have  been  blotted  out  since,  on  the  ground  that  the  entry  was 
made  by  ihe  defendant  a  day  or  two  after  the  dissolution.  The 
witness  testifies,  th^t  he  made  this  copy  in  the  presence  of  the 
plaintiff,  who  knew  that  it  was  intended  for  his  partner;  that  he 
made  no  objection  to  it,  but  directed  that  two  or  three  small  items 
should  be  added  to  the  debit  side  of  the  account,  thus  clearly  ad- 
mitting, at  that  time,  that  this  invoice  of  dry  goods  was  a  part  of 
defendant's  capital.  If  the  $3410,  be  stricken  out  of  the  defend- 
ant's stock  account,  it  makes  an  inequality  in  the  respective  capi- 
tals to  the  whole  anjount  of  this  large  item.  As  the  settlement  of 
the  stock  account  was  left  open  by  the  articles  of  dissolution,  the 
plaintiff  would  surely  have  made  this  inequality  one  of  the  grounds 
of  his  original  demand  ;  but  he  claimed  nothing  on  that  score,  and 
nevor  even  contradicted  the  assertion  in  the  defendant's  first  an- 
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swer,  that  his  capital  slock  amounted  originally  to  $7195  50,  al- 
though he  subseqi^ently  thought  proper  to  file  two  supplemental 
petitions.  We  therefore  conclude,  that  the  item  of  $3410,  was  cor- 
rectly admitted  below. 

The  sum  of  $5335  25,  with  which  the  defendant's  stock  ac- 
count is  debited,  shows,  that  at  the  time  of  the  dissolution,  his 
original  investment  was  reduced  to  $1860  25,  a  sum  inferior  by 
$75  75,  to  that  put  in  by  the  plaintiff.  The  amount  charged  to 
the  defendant  on  the  book,  is  mainly  composed  of  the  several 
sums  of  money  allowed  by  the  court  below  as  having  been 
paid  to,  or  for  the  defendant,  in  Philadelphia,  by  his  brother 
Joshua  Burr,  with  the  partnership  funds  transmitted  to  him  by 
the  firm,  with  the  exception  of  an  item  of  $2200,  with  which, 
we  think,  the  defendant  is  not  chargeable.  The  evidence  shows, 
that  this  amount  only  passed  through  his  hands,  and  was  by  him 
applied  to  the  payment  of  a  draft  of  the  firm  on  Joseph  Burr,  Sen., 
for  $3100,  in  favor  of  Hart,  Labatt  &  Co.,  for  the  purchase  of 
some  goods  in  New  Orleans,  iu  May,  1837.  As  to  the  sum  of 
$500,  charged  by  Joshua  Burr,  as  cash  paid  to  take  up  an  ac- 
commodation note  of  Burr  <fc  Lynch  held  by  the  Bank  of  the 
Northern  Liberties  in  Philadelphia,  it  was,  we  think,  properly  al- 
lowed as  a  claim  against  the  defendant  under  his  warranty,  as 
the  note  itself,  when  called  for  by  the  plaintiff,  was  not  produced, 
and  no  proper  evidence  was  given  of  its  payment.  If  to  this  sum 
be  added  that  of  $75  75,  the  excess  of  the  plaintiff's  capital  over 
that  of  the  defendant,  at  the  time  of  the  dissolution,  we  find  that, 
in  the  main  action,  the  defendant  stands  indebted  to  his  partner 
in  the  sum  of  $575  75. 

The  reconventional  demand  which  we  will  now  consider,  con- 
sists of  two  small  debts  of  the  firm,  one  of  $108  50,  and  one  of 
$55,  paid  by  the  defendant  since  the  dissolution  ;  and  of  a  sum  of 
$5000,  which  he  claims  to  have  paid  to  his  father  on  the  26th  of 
July,  1838.  As  to  the  two  small  items,  there  appears  to  be  no 
dispute.  In  relation  to  the  other,  the  evidence  shows  that,  at 
the  time  of  the  dissolution,  the  account  of  Joseph  Burr,  Sen.,  ex- 
hibited a  balance  against  Burr  &  Lynch  of  $8708  90.  This  ac- 
count, the  correctness  of  which  is  fully  proved,  was  sent  to  New 
Orleans  to  be  sued  on.    On  the  26th  of  August,  1838,  Burr,  Sen., 
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wrote  to  his  counsel  here,  that  he  had  been  paid  by  the  defendanr 
86000,  and  directed  that  credit  should  be  given  for  that  amount^ 
and  suit  be  brought  for  the  balance.  The  only  direct  and  posi- 
tive evidence  of  this  payment  results  from  the  depositions  of  Burr^ 
Sen.,  who,  it  appears  was  examined  by  both  parties,  under  sepa- 
rate commissions.  Although  his  relationship  to  the  defendant 
renders  him  incompetent,  under  art.  2260  of  our  Code,  the  plain- 
tiff,  by  using  him  as  a  witness,  may  perhaps  be  considered  as 
having  waived  the  objection  he  might  have  otherwise  made. 
But  even  without  this  testhnony,  the  record  presents,  we  think, 
sufficient  proof  of  this  payment.  In  March,  1840,  long  after  suit 
had  been  brought  against  Lynch  on  this  account,  he  paid  the  bal- 
ance due  on  it,  $3708  90 ;  and  to  prove  this  payment  in  the  pre- 
sent suit,  he  offered  the  testimony  of  one  Jonathan  Patterson,  who 
saw  it  made,  together  with  a  receipted  account  in  full  of  Joseph 
Burr,  Sen.,  upon  which  this  sum  of  85000  figures,  as  having 
been  paid  by  the  defendant  on  the  26th  of  July,  1838.  By  thus 
discharging  the  balance  due  on  this  bill,  the  plaintiff  clearly  ac- 
knowledged the  truth  of  the  several  items  of  debit  and  credit 
which  it  exhibited.  An  attempt  has  been  made  to  show  that  this 
sum  of  85000  was  paid  out  of  the  funds  of  Burr  &  Lynch,  dur- 
ing the  existence  of  the  partnership,  and  not  after  its  dissolution, 
and  with  the  defendant's  own  money. 

The  only  evidence  offered  to  this  point  is  the  declaration  of 
one  David  Mordecai,  formerly  in  the  employ  of  the  firm,  that 
while  the  defendant  was  at  Tampa  Bay,  in  May,  1837,  he  told 
him  he  had  made  large  remittances  to  his  agents  in  Philadelphia. 
This  witness  does  not  recollect  the  precise  amount  stated  ;  but 
says,  that  he  knows  it  exceeded  three  thousand  dollars :  he  adds 
that,  to  the  best  of  his  recollection,  it  might  even  have  exceeded 
five  thousand  dollars.  The  sworn  account  of  Joshua  Burr  ex- 
plains this  vague  testimony.  It  shows,  that  on  the  23d  of  May, 
and  on  9th  and  23d  June,  1837,  he  received  in  Philadelphia 
through  Burr,  Sen.,  remittances  from  the  defendant  to  an  amount 
exceeding  83000.  The  plaintiff's  defence  to  this  part  of  the  de- 
mand in  reconvention,  involves  an  imputation  of  gross  fraud 
and  wilful  perjury  against  the  defendant  and  his  father  and 
brother,  charges  too  serious  to  be  supported  by  the  vague  recoU 
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lections  of  conversations  about  remittances  which  had  occurred 
long  before.  We,  therefore,  conchide,  that  in  the  main  action, 
the  plaintiff  is  entitled  to  recover  $575  75,  which  being  deducted 
from  the  reconventional  claim  against  him  of  $5163  50,  leaves 
him  indebted  to  the  defendant  in  the  sum  of  $4587  75. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  so  amended,  that  the  defendant,  Joseph  Burr,  do  recover  of  the 
plaintiff,  James  Lynch,  the  sum  of  $4587  75,  instead  of  $4868  48, 
with  costs  lielow  ;  those  of  this  court,  to  be  borne  by  the  appellee. 


Same  Case. — On  a  Re-hearing. 

Lockett  Bind  Micou,  for  the  defendant,  prayed  for  a  re-hearing. 
MoRPHY,  J.  In  this  case,  which  turned  upon  a  settlement  of 
partnership  accounts  between  the  parties,  we  came  to  a  result 
differing  but  slightly  from  that  of  the  Judge  below.  In  the  pe- 
tition for  a  re-hearing,  the  appellee's  counsel  has  thought  proper 
to  remark  that,  as  the  surety  on  an  appeal  bond  is  only  fixed 
when  the  appellant  is  cast  on  his  appeal,  the  slightest  reduction 
in  the  amount  of  the  judgment  appealed  from  will  have  the  effect 
of  discharging  the  surety,  and  of  leaving  to  the  appellee,  in  this 
case,  no  recourse  except  that  of  a  suit  in  a  distant  State.  With 
considerations  of  this  kind  we  have  nothing  to  do  ;  nor  had  they 
any  influence  with  us  when  we  allowed  this  re-hearing.  We 
understand,  however,  the  counsel  as  offering  them,  not  in  sup- 
port of  his  application,  but  as  an  apology  he  deemed  it  necessary 
to  make  for  again  calling  our  attention  to  this  case,  notwith- 
standing the  small  difference  in  the  amounts  of  the  two  judg- 
ments. We  have  found  it  unnecessary  to  turn  to  those  parts  of 
the  evidence  and  accounts  referred  to  by  the  counsel ;  but  have 
confined  our  attention  to  the  item  of  $500,  with  which  we 
thought  the  defendant  chargeable  under  the  articles  of  dissolu- 
,  tion,  by  reason  of  Joshua  Burr's  refusal  to  produce  as  a  voucher, 

I  the  accommodation  note  of  the  firm  of  Burr  &  Lynch,  alleged 

to  have  been  taken  up.    It  is  urged,  that  the  defendant  should 
not  suffer  foj  the  improper  refusal  of  Joshua  Burr  to  surrendear 
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this  note,  which  he  perhaps  considered  it  necessary  lo  keep  for 
his  own  protection,  as  a  voucher  for  a  payment  he  had  made ; 
that  he  was  examined  as  the  witness  of  the  plaintiff,  and  though 
he  refused  to  produce  the  note,  he  positively  swore  it  had  been 
paid  ;  that  the  note  was  not  under  defendant's  control ;  and  that 
no  call  was  at  any  time  made  upon  him  to  produce  it.  Inde- 
pendently of  these  reasons,  which  are  not  without  some  force, 
we  find  on  turning  to  the  account  of  Joshua  Burr,  that  the  firm 
is  yet  indebted  to  him  in  the  sum  of  8569  92.  It  appears  to  us 
that,  as  the  defendant  is  only  liable  as  a  warrantor  or  surety  for 
the  faithful  appropriation  of  the  funds  of  the  firm  transmitted  to 
his  brother,  Joshua  Burr,  he  should  not  be  liable  for  this  item  of 
8500,  which,  if  deducted  from  the  balance  due  to  Joshua  Burr, 
would  still  leave  the  latter  a  creditor  of  the  firm  in  the  sum  of 
$69  92.  The  plaintfff  has  it  in  his  power  to  retain  the  $500  out 
of  this  balance,  until  the  note  is  produced,  or  accounted  for  to  his 
satisfaction.  This  view  of  the  defendant's  liability  in  relation  to 
this  item,  would  leave  the  plaintiff  indebted  on  the  reconvention- 
al  demand  in  a  larger  sum  than  that  found  by  the  District  Court; 
but  no  prayer  to  amend  the  judgment  appealed  from  has  been 
made. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


Charles  Mills  v.  Michael  Webber. 

A  judgment  of  nonsuit  can,  in  no  case,  support  the  plea  of  res  judicata.  The 
fact  that  the  costs  of  the  action  in  which  a  judgment  of  nonsuit  was  rendered 
are  unpaid,  is  only  ground  for  a  dilatory  exception  to  protect  the  defendant  from 
a  second  action  before  the  costs  of  the  first  are  paid.  But  where  one  claiming 
property  seized  under  a  JL  fa.  against  a  third  person,  opposes  the  sale,  and  the 
Judge,  without  deciding  on  the  merits  of  the  opposition,  merely  decrees  that  the 
costs  of  it  shall  be  paid  by  the  opponent,  the  payment  of  the  costs  is  a  condi- 
tion precedent  to  his  filing  a  second  opposition,  but  not  to  an  action  by  him  iu  an- 
other court,  against  the  purchaser  at  the  sheriff's  sale,  for  the  restitution  of  the 
property  and  for  damages  for  its  detention.    C.  P.  536. 
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Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J. 

McHenry,  for  the  appellant. 

McCarty  and  Haynes^  for  the  defendant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  sus- 
taining the  defendant's  exception.  The  petition  charges  the  de- 
fendant with  having  illegally  taken  a  hydraulic  press  and  articles 
belonging  thereto,  the  plaintiff's  property,  and  prays  for  the  res- 
tituti9n  thereof,  and  for  damages. 

The  defendant,  as  an  exception  to  the  suit,  stated,  that  he  had 
obtained  a  judgment  against  Ware,  in  the  City  Court  of  New 
Orleans,  before  Grivot,  one  of  the  Associate  Justices  thereof,  under 
which  a  writ  of  ^.  fa.  was  issued,  which  was  levied  on  the  hy- 
draulic press  and  materials  mentioned  in  the  petition  as  the  pro- 
perly of  the  then  defendant,  and  that  the  present  plaintiff  filed  an 
opposition  to  the  sale,  claiming  the  press  and  materials  as  his 
own,  which  opposition  was  set  aside  by  the  Judge  from  whose 
court  they?. /a.  was  issued,  whose  judgment,  no  appeal  having 
been  taken  therefrom,  forms  a  res  judicata,  and  is  a  bar  to  the 
present  suit.  The  exception  also  avers,  that  the  costs  of  the  said 
opposition  have  not  been  paid  by  the  present  plaintiff,  the  then 
opponent. 

The  Associate  Judge  did  not  give  judgment  on  the  merits  of  the 
opposition ;  but  decreed  only,  that  the  costs  should  be  paid  by 
the  opponent.  This  is  merely  a  judgmeat  of  nonsuit  which  the 
Code  of  Practice  says  cannot  be  pleaded  as  res  judicata,  or  in 
bar  of  another  suit  for  the  same  cause  of  action,  provided  the 
plaintiff  has  shown  that  he  has  paid  the  costs  of  the  first  suit. 
This  is,  perhaps,  a  negative  pregnant  with  an  affirmative,  to  wit, 
that  the  judgment  forms  a  res  judicata^  and  can  be  pleaded  in  bar 
to  another  suit  for  the  same  cause  of  action,  if  the  plaintiff  do  not 
show  that  he  has  paid  the  costs  of  the  first  suit. 

In  the  case  of  Dicks  et  al.  v.  Cash  et  at.  8  Mart.  N.  S.  364, 
this  court  held,  that  the  First  Judge  did  not  err  in  overruling  the 
defendant's  plea  of  res  judicata  resulting  from  a  judgment  of 
nonsuit,  on  the  ground  that  there  was  no  averment  that  the 
plaintiff  had  not  paid  the  costs  of  the  first  suit.  In  the  present 
case,  there  is  an  averment  that  the  costs  of  the  opposition  have 
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not  been  paid  by  the  opponent.  In  the  case  of  Perrillat  v. 
Peuchi  2  La.  428,  we  held,  that  a  judgment  of  nonsuit  did  not 
support  the  plea  of  res  judicata  ;  but  there  was  no  averment  as 
to  the  costs  of  the  suit  having  been  paid  or  unpaid. 

In  the  case  of  Dicks  v.  Cash  et  al  this  court  considered,  after 
a  close  examination  of  the  French  text  of  art.  536  of  the  Code  of 
Practice,  that  the  Legislature  did  not  intend  that  the  judgment  of 
nonsuit  sliould,  in  any  case,  support  the  the  plea  ot  res  judicata  ; 
but  that  even  those  cases  where  the  costs  of  the  action  in  which 
the  judgment  of  nonsuit  was  rendered  remain  unpaid,  should  af- 
ford only  a  dilatory  exception,  to  protect  the  defendant  from  be- 
ing harassed  by  a  second  action,  before  the  costs  of  the  first 
were  paid.  We  considered  the  reasoning  resulting  from  the 
pregnancy  of  a  negative  with  an  affirmative  dangerous,  and  that 
this  argument,  contrario  sensu,  though  frequently  a  correct  one 
in  the  interpretation  of  laws,  is  by  no  means  always  conclusive. 
We  still  persist  in  that  opinion.  The  District  Court,  in  our 
opinion,  erred  in  sustaining  the  exception  of  res  judicata  ;  but 
we  think,  that  the  payment  of  the  costs  of  the  opposition  was  only 
a  condition  precedent  to  his  filing  a  second  opposition,  and  not 
to  his  instituting  a  suit  in  another  court  against  the  purchaser  of 
the  press  at  the  sheriff's  sale,  for  the  restitution  of  it,  and  for 
damages  for  its  detention. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and 
reversed,  and  that  the  defendant's  exception  be  overruled,  and  the 
case  remanded  for  further  proceedings  according  to  law ;  the  de- 
fendant and  appellee  paying  the  costs  of  the  appeal. 
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Succession  op  Theodore  Segond — Pierre  Sauve,  Curator,        7r  ml 

Appellant.  ^' 

Is  an  action  against  the  curator  to  recoyer  an  amount  due  by  the  deceased,  plaintiff 
alleged  that  the  latter  bad  been  Tery  careful  in  keeping  his  accounts,  and  that 
evidence  of  her  demand  would  be  found  on  his  books,  or  among  his  papers :  Held, 
that  this  allegation  does  not  show  that  the  demand  was  founded  on  a  written  con- 
tract, nor  compel  the  petitioner  to  admit  the  books  and  papera  of  the  deceased  in 
evidence. 

AH  contracts,  not  in  writing,  for  the  payment  of  any  amount  exceeding  five  hun- 
dred dollars,  must  be  proved  at  least  by  one  credible  witness,  and  corroborating 
circumstances.     C.  C.  2257. 

Appeal  from  the  Court  of  Probates  of  Ascension,  Duffel,  J. 

D.  Seghersy  for  the  petitioner. 

TrudeaUy  for  the  appellant. 

Martin,  J.  The  curator  is  appellant  from  a  judgment  by 
which  the  petitioner  has  recovered  the  sum  of  $1500,  with  inter- 
est, which  she  alleges  was  delivered  by  her  to  the  deceased  to 
keep.  The  general  issue  was  pleaded,  and  the  bailment  of  the 
money  was  proved  bj'  one  witness.  The  counsel  for  the  defence 
urges,  that  none  of  the  other  witnesses,  from  whose  testimony  cor- 
roborating  circumstances  are  attempted  to  be  drawn,  state  any- 
thing that  relates  to  the  amount  of  the  bailment,  and  that  the 
Court  of  Probates  erred  in  admitting  the  testimony  of  the  only 
witness  who  states  the  specific  sum,  and  in  overruling  the  excep- 
tions thereto,  grounded  on  the  allegation  that  the  demand  was 
founded  on  a  written  contract.  It  does  not  appear  to  us  that  the 
court  erred.  The  petition  does  not  state  any  written  contract,  al- 
though it  suggests,  that  the  deceased,  having  been  very  careful  in 
keeping  his  accounts,  evidence  of  her  demand  will  be  found  on 
his  books,  or  among  his  papers.  This  circumstance  did  not  com- 
pel her  to  admit  the  books  and  papers  of  the  deceased  in  evidence ; 
nor  can  it  enable  her  to  resist  the  admission  of  testimony  against 
her  demand,  which  is  not  grounded  on  any  writing. 

The  Civil  Code,  art.  2257,  requires,  that  all  contracts  for  the 
payment  of  money  above  $500,  shall  be  proven  by  at  least  one 
credible  witness,  and  other  corroborating  circumstances.  We 
have  here  the  testimony  of  one  witness,  whose  credibility  is  not 
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denied  ;  and  the  only  question  presented  for  our  solution  is,  whe- 
ther there  results  from  the  testimony  of  the  three  other  witnesses 
introduced  by  the  petitioner,  corroborating  circumstances  suffici- 
ently strong  to  support  the  testimony  of  the  only  witness  who  es- 
tablishes the  amount  of  the  demand.  We  have  often  said,  that 
the  weakest  evidence  ever  received  in  a  court  of  justice,  is  the  re- 
lation by  a  witness,  of  a  conversation  had  with  an  individual 
dead  at  the  time  of  the  deposition.  It  might  be  doubted,  though 
we  are  not  aware  that  the  doubt  was  ever  raised,  whether  such  a 
relation  can  be  legally  received.  Confidence  in  what  is  spoken 
tinder  oath,  results  from  the  belief,  that  the  witness  is  restrained 
from  uttering  a  falsehood,  by  his  apprehension  of  punishment  in 
the  present  and  the  next  world.  Punishment  in  this  world  being 
more  immediate,  has,  in  the  opinion  of  many,  more  influence  on 
the  witness  than  that  in  the  next,  which  is  more  remote,  and  may 
be  hoped  to  be  averted  by  repentance,  and  the  indemnification  of 
the  party  injured.  Yet,  the  witness  is  not  to  be  sworn  if  he  is 
shown  to  doubt  that  there  is  another  world,  in  which  he  is  to  be 
called  to  an  account  for  his  misdeeds  in  the  present.  A  convic- 
tion of  perjury  degrades  the  culprit  from  his  rank  in  society,  and 
renders  him  obnoxious  to  heavy  penalties.  Of  this,  the  witness 
who  relates  the  conversation  which  he  pretends  to  have  had,  or 
who  misrepresents,  or  distorts  one  which  he  really  had,  with  an 
individual  now  dead,  cannot  have  the  least  apprehension  ;  for  no 
conviction  of  perjury  can  be  had  without  the  evidence  of  two  wit- 
nesses. There  is,  perhaps,  ap  equal  objection  to  the  admission  of 
a  witness  in  either  case. 

In  that  now  under  consideration,  the  most  important  point  is, 
the  specific  sum  which  the  deceased  had  in  his  hands,  belonging 
to  Remy  at  the  time  of  the  conversation  related  by  the  witness. 
On  this  point,  the  testimony  of  the  latter  derives  no  support  from 
any  corroborating  circumstance  resulting  from  the  depositions  of 
the  three  other  witnesses  introduced  by  the  petitioner.  With  this 
view  of  the  case,  it  becomes  our  duty  to  remand  it  for  further  evi- 
dence, in  regard  to  the  amount  of  the  demand. 

This  renders  it  necessary  to  examine  a  bill  of  exceptions  taken 
by  her  counsel,  to  the  admission  of  Marie  Postille's  and  Pierre 
Giraud's  testimony,  as  far  as  it  relates  to  conversations  between 
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them  and  the  deceased,  tending  to  show  that  he  was  under  no  lia- 
bility to  the  petitioner.  The  pretensions  of  the  counsel  for  the 
defence  are  greatly  strengthened  by  our  expression  of  the  reasons 
which  have  induced  us  to  remand  the  case  ;  but  the  petitioner, 
who  availed  herself  of  the  relation  of  the  conversation,  in  which 
the  deceased  established  the  speciGc  amount  of  the  sum  received 
of  her,  cannot,  with  good  grace,  resist  the  attempt  of  the  counsel 
for  the  defence  to  give  in  evidence  what  the  deceased  said  to  the 
witness  introduced  against  her. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  the  case  remanded  for  a  new  trial,  the 
petitioner  paying  the  costs  of  the  appeal. 


Sarah  Deemer  v.  William  Porter. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez^  J* 

RousseaUj  for  the  plaintiff. 

Mitchell^  for  the  appellant. 

Simon,  J.  This  suit  was  brought  in  the  Parish  Court  against 
William  Porter,  in  his  lifetime,  and  was,  after  issue  had  been 
joined,  subsequently  transferred  to  the  court,  a  qua,  and  there 
revived  against  his  testamentary  executrix. 

The  plaintiff  represents,  that  about  one  year  before  the  institu- 
tion of  the  suit,  she  deposited  with  the  defendant  a  sum  of  three 
hundred  dollars  for  safe  keeping,  as  also  a  'arge  quantity  of  fur- 
niture, which  she  sent  to  his  house,  and  which  was  there  receiv- 
ed by  him  ;  and  that  the  balance  of  her  furniture,  jewelry,  &c., 
was  forcibly  and  fraudulently  taken  away  by  him  from  her 
dwelling.  She  annexes  a  list  of  all  the  said  goods,  chattels  and 
furniture ;  and  prays  for  a  judgment  for  the  sum  of  ^046,  being 
the  amount  or  value  thereof. 

The  answer  of  the  defendant  admits,  that  he  received  from  the 
plaintiff  certain  household  furniture  on  storage,  together  with  a 
horse  and  dray,  which  he  avers  he  is  willing  to  deliver,  on  her 
paying  him  the  sum  of  $147,  due  him  for  storage  of  the  same, 
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and  for  other  expenses.  He  further  avers,  that  it  was  understood 
between  them,  that  a  final  settlement  of  accounts  should  be  had 
before  delivering  back  any  of  the  articles,  and  that  the  plaintiff 
owes  him  $442  50,  as  shown  by  an  account  filed  with  his  answer. 

The  testamentary  executrix  subsequently  filed  another  answer 
setting  forth,  that  a  suit  had  been  brought  by  one  Mrs.  Page 
against  the  plaintiff,  and  a  judgment  rendered  therein,  on  which 
an  execution  had  been  issued  which  was  levied,  in  the  lifetime  of 
the  deceased,  and  after  he  had  joined  issue  in  this  suit,  by  the 
marshal  of  the  City  Court,  upon  all  the  property  of  said  plaintiff, 
then  in  the  hands  of  the  deceased ;  that  the  sale  thereof  was  en- 
joined by  the  plaintiff,  who  subsequently  took  a  part  of  the  effects 
seized  into  her  possession,  out  of  the  hands  of  the  marshal,  the 
remainder  being  in  the  hands  of  said  marshal  subject  to  her  order. 

There  was  judgment  below  in  favor  «(  the  plaintiff,  for  the 
sum  of  $407  50,  and  the  executrix  has  appealed. 

Prom  the  evidence  contained  in  the  record,  it  is  clear,  that  the 
deceased  had  in  his  hands  a  sum  of  three  hundred  dollars  be- 
longing to  the  plaintiff.  This  he  acknowledged  repeatedly  to 
several  witnesses,  who  all  agree  upon  the  fact,  that  the  money 
was  deposited  in  Porter's  hands  by  the  plaintiff,  to  be  by  him 
kept  at  her  disposal.  She  at  divers  times,  and  whilst  she  was  in 
jail,  drew  upon  him  for  parts  of  the  amount ;  but  he  always  re- 
fused to  pay,  admitting  that  he  owed  her  the  amount  claimed, 
but  saying  that  he  would  not  pay  imtil  she  came  out  of  jail. 
It  is  also  shown  by  other  witnesses,  that  the  plaintiff,  some  time 
previous  to  putting  her  money  into  Porter's  hands,  had  received 
a  sum  of  $480  in  gold  and  silver ;  that  she  wished  one  of  the 
witnesses  to  keep  said  sum  for  her;  and  that  this  amount  pro- 
ceedofcl  from  collections  made  for  her  by-one  of  the  witnesses. 

It  is  true,  we  have  of^en  said  that  proof  of  admissions  or  decla- 
rations made  by  a  party  to  a  third  person,  by  which  it  is  attempted 
to  make  him  liable,  is  the  weakest  of  all  evidence ;  and  that  such 
proof  is  extremely  dangerous,  and  should  be  received  with  great 
caution ;  (1  La.  281.  9  lb.  561.  II  lb.  139  ;)  and  seethe  case  of 
the  Succession  of  Segond,  just  decided,  antCj  p.  111.  But,  in  this 
case,  the  evidence  is  not  limited  to  the  simple  admission  of  the 
party.    This  admission  or  confession  made  to  several  witnesses 
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at  different  times,  i^  corroborated  hy  such  other  circumstances  as 
leave  no  doubt  on  our  minds  of  the  truth  of  the  fact.  The  plain- 
tiff \ras  in  jail ;  she  had  confidence  in  the  deceased  ;  he  had  con- 
sented to  become  her  surety ;  she  had  put  him  in  possession  of 
all  her  furniture  and  other  effects ;  she  wanted  some  one  to  keep 
her  money,  the  same  money  that  she  had  previously  received 
and  offered  to  another  person.  Whilst  in  jail,  she  drew  drafts 
upon  the  deceased ;  and,  at  different  times,  and  in  the  presence  of 
divers  persons,  he  repeatedly  admitted  that  he  had  in  his  posses- 
sion 9300,  which  the  plaintiff  had  deposited  in  his  hands  for 
safe  keeping.  He  had  been  made  the  depositary  of  all  her  move- 
able effects.  This  he  also  admitted  to  the  same  witness  who  saw 
him  in  possession  thereof;  nay,  this  is  even  admitted  by  the  de- 
ceased in  his  answer,  in  which  he  claims  a  sum  of  $147  for  the 
storage  thereof;  and  we  are  unable,  under  such  circumstances, 
to  come  to  any  other  conclusion,  than  that  this  sum  of  $300, 
together  with  the  other  small  sums  for  which  judgment  was 
given  below  for  the  additional  amount  of  $107  50,  making  to- 
gether the  amount  of  the  judgment  appealed  from,  was  correctly 
allowed  by  the  inferior  court. 

JiidgmerU  affirmed. 


ANQELiauE  J.  V.  Jacobs  v.  Gustave  Ducros. 

Citation  in  an  action  of  nallity  most  be  served  on  the  defendant  himself,  or  the  suit 
will  be  dismisied.  C.  P.  610.  Service  on  the  attorney  of  the  defendant  in  the 
action  in  which  the  judgment  sought  to  be  annulled  was  rendered,  is  insuffi- 
cient. 

Sect  14  of  the  act  of  16  March,  1826,  which  provides  that  where  the  party  to 
whom  notice  is  to  be  given,  either  of  a  final  judgment  or  other  proceeding  in  the 
City  Court  of  New  Orleans,  does  not  reside  within  the  jurisdiction  of  the  court,  and 
has  no  attorney  in  fact,  or  at  law  resident  therein,  execution  may  be  issued,  or 
other  proceedings  had  without  notice,  does  not  apply  to  the  citation  to  a  defen- 
dant. 

One  who  intends  to  commence  an  action  against  the  sheriff  of  a  parish  in  which 
there  is  no  coroner,  must  provoke  the  appointment  of  one,  the  coroner  alone  hav- 
ing anthority  to  serve  process  on  the  sheriff. 

Appeal  from  the  City  Court  of  New  Orleans,  Collens^  J. 
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Greiner,  for  the  plaintiff. 

Marsoudet  and  Pepin,  for  the  appellant. 

Martin,  J.  This  is  an  action  of  nullity  in  which  the  rever- 
sal of  a  judgment  of  the  City  Court  is  sought ;  and  the  defendant 
is  appellant  from  the  judgment  against  him.  His  counsel  relies 
on  an  error  apparent  on  the  face  of  the  record,  to  wit,  the  absence 
of  the  service  of  any  citation  on  him.  No  such  service  appears  ; 
but  the  record  shows,  that  the  service  of  the  citation  was  on  the 
attorney  of  the  defendant  in  the  suit  in  which  the  judgment  sought 
to  be  annulled  was  rendered ;  and  it  has  been  urged,  that  in  the 
action  of  nullity  the  defendant  must  be  cited  to  appear  as  in  ordi- 
nary suits.  Code  of  Pract.  art.  610.  Now,  in  ordinary  suits,  the 
service  of  the  citation  cannot  be  made  on  the  defendant's  attorney, 
but  must  be  on  the  defendant  himself. 

The  plaintiff's  counsel  has  sought  to  take  this  case  out  of  the 
general  rule,  by  showing  that  the  defendant  is  the  Sheriff  of  the 
parish,  and  that  the  Coroner's  office  being  vacant,  there  was  no 
officer  by  whom  the  citation  could  have  been  legally  served  ;  and 
wo  have  been  referred  to  the  Louisiana  Digest,  art.  635,*  where 
we  find,  that  when  notice  is  to  be  given  in  the  City  Court  of  a 
final  judgment  or  other  proceeding  therein,  to  a  party  who  does 
not  reside  within  its  jurisdiction,  and  has  no  attorney  in  fact,  or 
at  law,  on  record,  proceedings  will  continue,  as  if  notice  had 
been  given.  When  the  office  of  Coroner  is  vacant,  the  party 
who  intends  to  institute  a  suit  against  the  Sheriff  must  provoke 
the  appointment  of  a  Coroner,  who  alone  has  authority  to  serve 
process  on  the  Sheriff.  It  is  said,  that  no  one  is  willing  to  accept 
the  office  of  Coroner  in  the  parish  of  St.  Bernard.  This  is  a  gra- 
tuitous assertion,  and  quod  gratis prohainr,  gratis  negatur.  Ad- 
mitting that  it  is  not  very  easy  to  present  to  the  Governor  a  citi- 
zen willing  permanently  to  exercise  the  functions  of  Coroner  in 
that  parish,  it  cannot  be  very  difficult  to  find  some  one  willing  to 
accept  the  office  for  the  purpose  of  executing  a  process,  with  the 
intention  of  resigning  the  office  immediately  after.  The  article 
from  the  Louisiana  Digest  cannot  be  extended  to  the  citation  of 


•Sect.  14,  act  16  March,  1B26.  Bollard  &  Curry's  Digrest,  terho.  Courts,  No.  38. 
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a  defendant  to  be  brought  into  court ;  and  the  defendant's  coun- 
sel has  correctly  urged  that,  the  citation  being  the  essential  ground 
of  all  civil  actions  in  ordinary  proceedings,  any  radical  irregular- 
ity in  that  formality  must  vitiate  all  ulterior  proceedings. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed ;  and  that  the  plaintiff's  action  of  nullity  for  the  reversal 
of  the  judgment  of  the  City  Court,  be  dismissed,  with  costs  in 
both  courts. 


Francisco  Brunetti  v.  Suzanne  Raphael  Barnabe. 

When  a  debtor  of  a  succession  becomes  enlitled  to  the  succession  by  inheritance 
from  the  heir,  his  debt  will  be  extingraished  by  confasion  only  to  the  amount 

I  remaining  after  the  payment  of  all  the  debts  of  the  estate.  C.  C.  2914.  If 
the  debts  are  unpaid,  the  ezecntor  may  recorer  from  the  debtor  the  amount  ne- 
cessary to  pay  them ;  or  if  they  have  been  discharged  by  advances  made  by 
the  executor,  he  may  recover  from  the  debtor  the  amount  of  such  advances, 
the  debt  of  the  latter  being  extinguished  only  to  the  amount  coming  to  him 
from  the  succession  after  the  payment  of  all  its  debts. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan. 3. 

Thielen  and  RoseliuSj  for  the  appellant. 

Morelj  for  the  defendant. 

MoRPHY,  J.  Francisco  Brunetti,  as  testamentary  executor 
of  Pierre  Raphael,  a  free  man  of  color,  and  as  tutor  of  his  daugh* 
ter,  Fran^oise,  offered  for  sale  at  public  auction,  a  lot  of  ground, 
one  undivided  half  of  which  belonged  to  the  estate,  and  the  other 
half  to  the  defendant.  The  properly  was  adjudicated  to  the  lat- 
ter for  $6000;  and  in  pursuance  of  the  terms  of  the  sale,  she 
paid  for  one-half  of  it  $600  in  cash,  and  gave  her  four  promis- 
sory notes  for  $600  each,  endorsed  by  Brunetti  himself,  payable 
at  six,  twelve,  eighteen  and  twenty-four  months  from  the  7th  of 
June,  1839,  the  day  of  the  sale,  bearing  interest  at  ten  per  cent, 
per  annum^  from  maturity;  ftnd  secured  by  a  special  mort- 
gage on  the  premises  sold.  Shortly  after  the  sale,  Brunetti  filed 
in  the  Court  of  Probates  an  account  of  bis  executorship,  showing 
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that  there  would  be  only  a  balance  of  $896  58  in  favor  of  the 
succession,  after  the  four  notes  of  $600  had  been  paid,  none  of 
which  had  then  matured ;  and  that  he  had  paid  for  its  account, 
debts  to  the  amount  of  $1503  42.  This  account  was  duly  ho- 
mologated on  the  13th  of  August,  1839,  by  a  decree  of  the  Court 
of  Probates.  In  July,  1840,  Fran^oise  Raphael  died,  leaving  for 
her  only  heir  and  testamentary  executrix,  the  defendant,  Suzanne 
Raphael  Barnabe.  The  latter  accepted  the  succession,  and  had 
an  inventory  of  it  made,  on  which  this  balance  of  $896  58 
figures  as  the  first  item,  being  mentioned  as  due  to  the  deceased, 
Fran^oise  Raphael,  as  sole  heir  of  her  father,  from  whose  succes- 
sion it  accrued  to  her.  Before  signing  the  inventory,  the  defen- 
dant declares  that  she  knows  of  no  property,  moveable  or  im- 
moveable, belonging  to  the  deceased,  Fran^oise,  except  that 
therein  mentioned,  and  says  nothing  of  the  four  notes  of  $600 
each,  which  she  had  given  for  the  property  she  had  purchased  of 
the  estate  of  Pierre  Raphael.  The  present  suit  is  brought  by 
Brunetti  as  the  holder  of  these  notes,  which  have  never  been 
paid  or  protested,  and  of  another  note  of  $807  20,  also  drawn  by 
the  defendant,  to  his  order,  dated  the  22d  of  July,  1839,  payable 
twelve  months  after  dale,  with  interest  at  ten  per  cent, per  annum^ 
from  maturity,  and  secured  by  mortgage  on  the  same  piece  of 
property  as  the  other  notes.  An  exception  was  taken  to  the  pe- 
tition on  the  ground,  that  it  does  not  distinctly  declare  whether 
the  petitioner  sues  as  testamentary  executor  of  the  late  Pierre. 
Raphael,  or  in  his  own  individual  name  as  the  owner  of  the 
notes.  This  exception  was  overruled  by  the  Judge,  who  was  of 
opinion,  that  it  was  not  necessary  to  allege  that  the  suit  was 
brought  in  a  representative  capacity.  The  defendant  then  filed 
her  answer,  in  which  she  avers,  that  the  plaintift'  has  no  right  to 
sue  in  his  own  name  for  the  recovery  of  the  four  notes  of  $600 
each,  inasmuch  as  he  received  them  as  testamentary  executor  of 
the  succession  of  Pierre  Raphael,  and  has  kept  them  as  such, 
and  as  tutor  of  Frani^oise  Raphael,  the  daughter  and  only  heir 
of  the  deceased.  The  answer  alleges,  that  these  notes  or  obliga- 
tions are  extinguished  by  confusion,  as  the  defendant,  who  was 
indebted  on  them,  has  become  a  creditor  by  her  acceptance  of  the 
succession  of  Fran^^oise  Raphael ;  that  the  separation  of  patri^ 
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mony  has  not  been  asked  for  by  the  plaintiff,  and  cannot  now  be 
acted  upon,  and  that  the  notes  have  consequently  become  totally 
and  irrevocably  extinct.  The  answer  further  represents,  that,  as 
relates  to  the  note  of  $807  20,  the  defendant  is  ready  to  show  by 
an  account  settled  between  herself  and  Brnnetti,  as  testamentary 
executor  of  Pierre  Raphael,  that  the  said  obligation  is  not  in  favor 
of  Brunetti,  or  for  his  personal  benefit,  but  was  executed  in  set- 
tlement with  and  for  the  benefit  of  the  succession,  and  that  it  has 
also  become  extinct  by  confusion. 

The  Judge  below  was  of  opinion,  that  the  four  notes  of  $600 
were  extinguished  by  confusion,  and  that  the  executor  had  only 
a  personal  claim  against  the  defendant  for  $1503  42,  for  the  debts 
of  the  estate  of  Pierre  Raphael  paid  by  him.  He  rendered  judg- 
ment accordingly,  for  that  sum,  as  a  personal  debt,  with  five  per 
cent  interest  from  judicial  demand,  but  recognized  the  plaintiff's 
mortgage  in  relation  to  the  other  note  of  $807  20.  From  this 
judgment  the  present  appeal  was  taken. 

In  whatever  capacity  the  plaintiff  may  be  considered  to  have 
brought  this  suit,  we  are  of  opinion  that,  under  the  circumstances 
•  of  the  case,  no  confusion  took  place,  at  least  to  the  extent  con- 

tended for  by  the  appellee,  and  that  the  mortgage  given  by  the 
defendant  has  never  been  wholly  destroyed.  Confusion,  which 
is  one  of  the  ways  in  which  obligations  are  extinguished,  is  de- 
fined to  be  the  union,  in  the  same  person,  of  the  qualities  of 
debtor  and  creditor.  Civ.  Code,  art.  2214.  As  no  man  can  be 
his  own  debtor,  or  his  own  creditor,  the  debt  is  necessarily  ex- 
tinguished ;  but  this  happens  only  when  the  person  who  owes 
the  debt  becomes  a  creditor  for  its  whole  amount.  If  he  becomes 
entitled  only  to  a  portion  of  the  debt  he  was  owing,  it  is  obvious 
that  there  is  no  extinction  by  confusion,  except  as  to  that  portion, 
i  and  that  the  surplus  continues  to  be  due  in  the  same  manner 

j  as  the  whole  was  due.    2  Pothier,  Oblig.  Nos.  605,  607,  612. 

In  the  present  case,  Francjoise  Raphael,  as  sole  heir  of  her  father, 
Pierre  Raphael,  was  entitled  only  to  such  an  amount  of  mo- 
ney as  would  remain  after  the  payment  of  the  debts  of  the  de- 
ceased. That  amount  is  shown,  by  the  executor's  account,  duly 
homologated,  to  have  been  only  $896  68.  She  never  became  the 
owner  of  the  four  notes  amounting  to  $2400.    Had  she  been 
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of  age,  she  could  not  have  called  upon  the  executor  to  surrender 
them  to  her,  without  placing  in  his  hands  a  sum  sufficient  to 
pay  the  debts  of  the  estate,  or  his  advances  to  it.  When,  there- 
fore, the  defendant  succeeded  by  inheritance  to  the  rights  of 
Fran^oise  Raphael,  she  became  entitled  only  to  the  sum  of 
8896  58,  and  to  that  amount  only  did  confusion  extinguish  her 
debt  to  the  estate  of  Pierre  Raphael.  She  remained  indebted  on 
her  notes  and  mortgage  for  the  balance  now  claimed  of  her  by 
the  plaintiff,  if  he  be  considered  as  suing  in  his  representative 
capacity.  If  this  suit  was  brought  by  the  plaintiff  in  his  own 
name,  as  owner  of  the  notes,  and  such  we  apprehend  is  the  true 
light  in  which  it  should  be  viewed,  the  result  must  be  the  same. 
Notes,  and  other  such  evidences  of  debt,  may  be,  and  very  oAen 
are,  worth  less,  but  never  more,  than  the  amount  expressed  on 
their  face.  If  an  agent  entrusted  with  the  collection  of  a  debt 
receives  a  note  in  payment,  and  settles  with  his  principal  in  mo- 
ney, the  note  becomes  his  property ;  especially  if  he  takes  such 
note  to  his  own  order,  when  under  his  instructions  he  was  to 
have  required  one  satisfactorily  endorsed.  So,  in  the  present 
case,  Brunetti,  who  under  the  terms  of  sale  was  to  have  received 
from  the  purchasers  endorsed  notes,  maybe  considered  as  having 
made  the  debt  his  own,  when  he  took  the  defendant's  notes  to 
his  own  order.  Had  these  notes  become  valueless,  wholly  or  in 
part,  he  would  undoubtedly  have  been  liable  for  their  amount. 
He  seems  to  have  so  viewed  his  responsibility.  He  accordingly 
paid  the  debts  of  the  succession  ;  and  on  rendering  his  accounts, 
placed  these  notes  among  the  assets  of  the  estate,  and  held  him- 
self liable  for  the  balance.  This  appears  to  have  been  also  the 
understanding  of  the  defendant  herself,  for,  in  July,*  1840,  when 
she  had  an  inventory  taken  of  the  estate  of  Fran^oise  Raphael, 
whose  succession  she  had  accepted,  she  placed  upon  it  this  bal- 
ance of  $896  58,  as  due  by  the  plaintiff  to  her  testator ;  thu5  ra- 
tifying the  act  by  which  he  had  kept  the  notes  for  his  own  ac- 
count, and  acknowledging  that  her  only  claim  against  him,  as 
heir  of  Fran^oise  Raphael,  was  for  this  amount  of  money.  She 
appears  further  to  have  since  paid  the  plaintiff  divers  sums  of 
money,  which  are  mentioned  in  the  receipts  as  money  paid  for 
interest  due  to  him.    This  interest  we  take  to  be  that  which  was 
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runniug  on  her  notes  in  the  hands  of  the  plaintiff,  who  had  thus 
become  the  legal  owner  of  thera.  She  cannot  now  resist  his  right 
to  recover  on  these  notes,  and  the  mortgage  by  which  they  are 
secured  ;  but  she  is  entitled  to  a  deduction  of  $896  68,  the  amount 
due  to  her  by  the  plaintiff  as  the  balance  of  his  account. 

In  relation  to  the  note  and  mortgage  for  $807  20,  they  were 
both  executed  in  the  individual  name  and  on  behalf  of  the  plain- 
tiff; and  it  is  not  shown  that  the  estate  of  Pierre  Raphael  has 
any  right  or  interest  in  them. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District 
Court  be  reversed  ;  and  that  the  plaintiff  do  recover  of  the  de- 
fendant the  sum  of  $2310  62,  with  interest  at  the  rate  of  ten 
percent,  per  annum,  until  paid ;  on  $303  42,  from  the  7th  of  June, 
1840;  on  $600,  from  the7ih  of  December,  1840;  on  $600,  from 
the  7th  of  June,  1841 ;  and  on  $807  20,  from  the  22d  of  July, 
1840,  with  mortgage  on  the  premises  described  and  referred  to  in 
the  petition.  This  judgment  to  be  credited  with  $100,  paid  by 
the  defendant  on  the  18th  of  February,  1841 ;  with  $72,  paid  on 
the  SOih  of  November,  1841 ;  and  with  $50,  paid  on  the  16th  of 
April,  1842. 

It  is  further  ordered,  that  the  defendant  pay  the  costs  in  both 
courts. 


Benjamin  Cross  v.  The  Police  Jury  op  Lafourche  In- 
terior. 

Proceedings  of  police  juries  and  juries  of  freeholders,  under  the  act  of  12  March, 
1818,  relative  to  public  roads,  involving  questions  of  police  rather  than  of  a  judi- 
cial character,  should  be  sustained  unless  manifestly  unjust. 

The  second  section  of  the  act  of  12  March,  1818,  which  gives  the  right  to  any  in- 
dividual dissatisfied  with  the  decision  of  a  jury  of  freeholders  laying  out  a  road 
through  his  land,  either  as  to  the  course  of  the  road,  or  the  damages  allowed  to 
him,  to  appeal  to  the  District  Court,  does  not  authorize  the  appellant,  on  his 
single  opposition,  and  without  making  any  other  party  than  the  Police  Jury,  to 
contest  the  opening  of  such  road  beyond  the  limits  of  his  own  property.  Evi- 
dence to  show  that  a  better  route  might  have  been  selected  beyond  his  limits,  is 
irrelevant  and  inadmissible  in  a  proceeding  to  which  the  proprietors  of  the  lands, 
over  which  the  road  is  to  pass  are  not  parties. 

Vol.  VII.  16 
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Where  on  an  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road, 
under  the  act  of  12  March,  1818,  the  jury  to  whom  the  case  is  submitted  in  the 
District  Court,  are  of  opinion,  that  another  route  through  the  lands  of  the  appel- 
lant, indicated  by  him,  is  practicable  and  reasonably  convenient  to  the  public,  and 
less  injurious  to  the  appellant,  (hey  may  substitute  such  route  for  that  selected 
by  the  jury  of  freeholders,  and  order  the  road  to  be  made  along  it.  Per  Curiam  : 
As  a  general  rule  the  most  direct  and  best  route  should  be  selected  ;  but  this 
rule  is  subject  to  exceptions,  one  of  which  is,  that  too  much  injury  should  not  be 
inflicted  on  individuals.  Where  a  direct  course  would  cause  great  damage,  the 
road  should  approximate  to  it  as  near  as  it  can  under  all  the  circumstances. 

A  witness,  under  croes-examination,  may  state  matters  which,  though  not  directly 
called  for  by  the  question  propounded  to  him,  might  be  brought  out  by  a  direct 
question  from  the  other  side. 

On  an  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road  through 
the  lands  of  the  appellant,  defendants  offered  in  evidence  a  petition  addressed  to 
them  by  the  former,  at  a  previous  period,  with  parol  evidence  to  show  the  action 
on  it,  and  the  selection  by  the  appellant,  of  the  route  to  which  defendants  con- 
sented in  their  answer :  Held,  that  the  evidence  ^as  admissible  ;  and  that  if 
there  had  been  any  change  in  the  property,  or  in  circumstances,  calculated  to 
alter  his  opinion,  it  was  competent  for  him  to  show  it,  and  thereby  destroy  the 
effect  of  the  evidence. 

On  an  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road,  under 
the  9ct  of  12  March,  1818,  the  appellant  may  introduce  evidence  to  prove 
that  a  convenient  and  good  road  may  be  laid  out  through  bis  lands,  less  injurious 
than  the  one  proposed  by  the  jury,  though  such  route  was  not  specially  indicated 
in  his  opposition.  So,  evidence  will  be  admissible  on  bis  part  to  show,  that  the 
construction  of  the  road  along  another  route  would  cost  less  than  the  one  desig- 
nated by  the  defendants,  the  law  giving  to  the  court  and  jury  to  whom  the  ap- 
peal is  submitted,  a  power  of  revision  over  the  damages  as  well  as  the  course  of 
the  road. 

Appeal  from  the  District  Court  of  Lafourche  Interior, 
Nichollsy  J. 

Garland,  J.  The  Police  Jury  of  the  parish  of  Lafourche 
Interior,  in  November,  1842,  passed  a  resolution,  directing  that  a 
jury  of  seven  freeholders  should  be  appointed,  for  the  purpose  of 
laying  out  a  public  road  from  the  bayou  Lafourche,  "  so  as  to 
effect  a  free  and  easy  communication  to  the  bayous  Sec,  L'Ours 
and  Chackb6,"  in  compliance  with  the  act  of  the  Legislature, 
passed  in  1818,  relating  to  the  public  roads  in  the  State.  B.  ic 
C.'s  Digest,  737.  Acts  of  1818,  p.  54.  The  jury  being  duly 
qualified,  proceeded  to  discharge  the  duties  imposed  on  them, 
and  after  various  examinations  of  different  routes,  fixed  upon  a 
line  for  the  road,  and  made  their  report,  which  was  confirmed  by 
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the  Police  Jury,  and  the  road  ordered  to  be  opened.  The  com- 
plainant being  dissatisfied  with  the  decision  of  the  freeholders, 
both  as  to  the  course  which  the  proposed  road  is  to  take,  and 
with  the  damages  allowed,  appealed  to  the  District  Court,  as  au- 
thorized by  the  second  section  of  the  act.  He  alleges,  that  the 
action  of  the  jury  is  against  law  and  equity.  Avers,  that  a  good 
and  practicable  road,  affording  a  free  and  easy  communication 
between  the  points  mentioned,  can  be  had  with  much  less  pre- 
judice and  damage  to  himself  and  other  proprietors^  of  equal  con- 
venience to  the  inhabitants,  and  at  a  less  expense  to  the  parish. 
He  alleges,  that  such  a  road  would  be  preferable  to  the  route  se- 
lected. He  then  proceeds  to  point  out  three  routes,  different  in 
some  respects  from  that  selected,  which  will  be  equally  conveni- 
ent to  the  public,  and  less  injurious  to  him.  Two  of  these  com- 
mence at  a  different  point  of  departure  from  that  selected  by  the 
jnry,  and  follow  routes  designated,  until  they  come  near  to  the 
complainant's  plantation,  through  which  he  points  out  different 
courses  that  should  be  taken,  in  order  not  to  pass  so  directly 
through  his  enclosed  lands,  as  the  proposed  route  would  do. 
The  third  route  which  he  mentions,  commences  at  the  point  se- 
lected by  the  jury,  and  follows  it  until  it  approaches  the  land  of 
the  complainant,  where  he  asks,  that  it  shall  take  a  different 
course  through  his  field  from  that  proposed.  He  alleges,  that  if 
any  one  of  the  routes  proposed  by  him  should  be  fixed  on,  it  will 
be  more  convenient  and  less  injurious  to  him  and  others,  than 
that  proposed  by  the  jury ;  that  two  of  them  would  cause  very 
little  expense  ;  but  that  the  third  would  cause  him  damage  to  the 
amount  of  95000.  If  the  route  selected  should  be  insisted  on, 
he  avers,  that  his  damage  will  be  $L5,000.  He  prays  for  an  in- 
junction to  prevent  the  road  from  being  immediately  opened ; 
and  also  for  a  judgment  for  increased  damages,  in  case  the  action 
of  the  jury  of  freeholders  shall  be  approved  by  the  court. 

The  answer,  after  a  general  denial,  admits  the  laying  out  of 
the  road ;  its  necessity  and  utility  are  alleged ;  assents  to  a 
change,  which  might,  perhaps,  render  it  more  convenient  for  the 
complainant ;  and  then  proceeds  to  aver,  that  the  complainant, 
when  he  found  that  the  road  must  pass  through  his  land,  insist- 
ed on  its  passing  in  a  direct  line,  and  that  it  was  at  his  own  sug- 
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gestion,  that  the  route  was  fixed  in  the  direction  now  complain- 
ed of. 

The  cause  was  submitted  to  a  jury,  before  whom  a  mass  of 
testimony  was  introduced.  A  number  of  bills  of  exceptions  were 
taken,  to  the  admission  and  rejection  of  testimony. 

It  appears  that  there  are  a  number  of  inhabitants  on  the  bayous 
Sec,  L'Ours  and  Chackbe,  who  are  from  five  to  ten  miles  distant 
from  the  bayou  Lafourche,  which  is  the  navigable  stream  on 
which  their  crops  must  be  transported  to  market,  and  on  the  banks 
of  which  the  court-house  of  the  parish,  and  the  village  where 
these  inhabitants  trade  and  transact  their  business,  are  situated. 
There  is  no  public  road  from  these  settlements  to  the  bayou  La- 
fourche ;  and  the  object  is  to  get  one.  The  necessity  for  the  road 
is  undeniable.  The  complainant  owns  a  large  sugar  plantation 
about  four  miles  from  the  bayou  liafourche,  near  tOj^.or  on  which, 
is  a  spot  called  "  the  Sycamores,"  where  all  admit  that  the  road 
must  pass,  far  the  purpose  of  avoiding  swamps  and  water-courses, 
which  are  difiicult  to  cross.  To  reach  this  point,  it  is  necessary 
to  pass  over  the  complainant's  land  in  some  direction.  That  se- 
lected by  the  jury  of  freeholders  is  nearly  in  a  direct  course 
through  the  cultivated  lands,  and  divides  the  tract  unequally, 
putting  the  sugar  house  on  the  smallest  portion,  and  separating  it 
from  the  main  plantation,  but  not  from  the  other  buildings  on  the 
place.  The  proposed  road  will  run  from  twenty  to  thirty  arpenis 
through  the  field  and  over  good  ground,  and  the  jury  allowed 
twenty-five  dollars  for  each  running  arpent,  the  road  to  be  only 
thirty  feet  wide. 

On  the  part  of  the  complainant  several  witnesses  were  ex- 
amined, who  were  requested  by  him  to  view  the  premises  and 
proposed  routes,  and  they  have  given  their  opinions  and  observa- 
tions in  evidence.  These  witnesses  admit  that  the  proposed  route 
selected  by  the  jury  is  as  good,  perhaps  better  than  any  other,  for 
the  purpose  intended ;  but  they  say,  that  it  will  injure  the  com- 
plainant more  than  any  other.  They  estimate  the  damage  at  a 
rate  far  beyond  that  fixed  by  the  jury,  some  of  them  fixing  the 
amount  as  high  as  ^8000.  The  reasons  they  give  for  making 
such  an  allowance,  are  not  stated  with  much  detail.  In  fact,  they 
all  say,  that  no  estimate  of  particular  items  was  mcide;  but  that  a 
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conclusion  was  reached  by  general  observation  as  to  the  labor  ne- 
cessary to  construct  new  fences,  to  make  new  ditches  and  drains, 
to  remodel  the  general  divisions  of  the  cane  field  into  squares  or 
other  figures,  the  danger  of  the  introduction  of  the  coco  grass, 
and  other  causes  too  numerous  to  be  herein  fully  stated.  On  the 
part  of  the  Police  Jury,  the  whole  jury  of  freeholders  were  ex- 
amined at  great  length,  as  were  several  other  witnesses  who  were 
acquainted  with  the  localities.  The  former  persisted  in  the  opin- 
ion given  in  their  report,  as  to  the  route  designated  being  the  best 
for  all  concerned,  in  which  they  are  sustained  by  other  witnesses. 
They  also  say,  that  the  compensation  allowed,  is  very  sufficient 
for  any  injury  the  complainant  may  have  sustained. 

The  parol  testimony  fills  upwards  of  sixty  closely  written  pages, 
consisting  of  details  as  to  the  elevation  of  ridges  of  land,  the  depth 
and  number  of  the  swamps  and  bayous,  the  facilities  and  difficul- 
ties of  making  roads  on  the  various  routes  proposed,  the  inter- 
views and  negotiations  between  the  freeholders  and  the  complain- 
ant, and  many  other  circumstances,  which,  if  recapitulated, 
would  be  unintelligible  to  any  one  not  acquainted  with  the  locali- 
ties. No  map  or  diagram  comes  up  with  the  record,  yet  refer- 
ences are  repeatedly  made  to  lines  and  courses,  bearing  to  nearly 
every  point  of  the  compass.  From  the  difficulty  we  have  had  in 
understanding  and  applying  the  testimony,  we  can  well  imagine 
the  embarrassment  and  difficulty  of  the  Judge  and  jury,  before 
whom  the  cause  was  tried.  In  a  matter  involving  so  many  local 
details,  it  is  impossible  for  any  one  who  has  not  himself  seen  the 
ground,  to  form  an  accurate  opinion.  Some  of  the  jury  who  tried 
the  case  were  probably  acquainted  with  the  topography  of  the 
proposed  routes,  as  were  the  witnesses  who  examined  them  at  the 
instance  of  the  complainant ;  but  the  verdict  of  seven  citizens, 
themselves  owners  of  real  estate,  and  most  of  them  planters,  act- 
ing under  an  oath  so  strong  and  solemn  as  that  required  of  them, 
ought  not  to  be  disregarded  except  for  the  most  cogent  reasons, 
in  a  matter  to  which  their  particular  attention  has  been  drawn, 
and  which  it  seems  they  had  under  consideration  for  several 
months. 

The  jury,  after  a  most  tedious  trial  of  nearly  two  weeks,  found 
a  verdict  in  favor  of  the  complainant,  "  rejecting  and  setting  aside 
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the  road  traced  by  the  jury  of  freeholders ;"  whereupon  the  Judge 
decreed,  that  the  road  traced  from  the  bayou  Lafourche  across 
the  Bibb  plantation,  as  described  in  the  report  of  the  jury  of  free- 
holders, until  it  leaves  the  rear  of  the  complainant's  plantation,  be 
annulled  and  set  aside,  as  not  conformable  to  law,  and  the  Police 
Jury  were  ordered  to  desist  from  opening  that  portion  of  the  road. 
From  this  judgment  that  body  have  appealed. 

Before  proceeding  to  consider  the  principles  of  law,  we  will 
state  the  conclusions  drawn  from  the  testimony.  It  appears,  that 
the  complainant  is  unwilling  to  have  any  road  through  his  land 
at  all ;  but,  if  it  be  unavoidable,  he  wishes  to  have  it  placed  on 
ground  as  little  valuable  as  possible,  and  to  be  made  so  circuit- 
ously  as  not  to  interfere  with  his  own  arrangements.  If  inter- 
fered with,  the  object  then  appears  to  be  to  make  as  much  money 
as  possible  out  of  the  parish.  The  convenience  of  the  public,  and 
of  those  citizens  who  are  excluded  from  a  navigable  stream,  and 
from  communication  with  their  seat  of  justice  and  market  town, 
seems  to  have  but  little  weight. 

Our  Code  provides,  that  no  one  shall  be  divested  of  his  proper- 
ty, unless  for  some  purpose  of  public  utility,  and  on  consideration 
of  an  equitable  indemnity,  which  includes  not  only  the  value  of 
the  property,  but  the  damages  caused'  by  taking  it.  Civ.  Code, 
an.  489.  But  this  equitable  indemnity  does  not  mean  an  extra- 
vagant allowance,  to  be  made  out  of  the  public  coffers  for  imagi- 
nary injuries.  The  ancient  laws  and  usages  of  the  country  re- 
quired of  the  proprietor  of  every  tract  of  land,  to  furnish  a  road 
for  public  use.  These  have  in  some  degree  been  modified  by 
our  legislation;  but  the  great  principle  remains  at  the  foundation, 
that  a  portion  of  each  individual's  private  rights  must  sometimes 
be  yielded  for  the  public  good  and  convenience.  A  single  indi- 
vidual, whose  estate  is  enclosed  by  others,  has  a  right  under  ar- 
ticles 695  and  698  of  the  Code,  to  claim  a  passage  over  the  land 
of  his  neighbor,  upon  a  proper  indemnification.  In.  exercising 
this  right,  as  little  injury  as  is  compatible  with  the  object,  must 
be  done  ;  but  a  practicable  passage  must  be  afforded,  and  a  reason- 
able convenience  consulted  on  both  sides.  Articles  701  and  703, 
show  that  proprietors  of  lands  fronting  on  a  river  or  stream,  are 
bound  to  give  a  road  on  or  near  its  border,  even  without  compen- 
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saiion ;  and  so  says  the  act  of  1818.  The  necessity  for  good 
loads  is  as  important,  if  not  more  important,  at  a  distance  from 
the  water  courses,  than  on  their  banks. 

We  coincide  in  opinion  with  the  EHstrict  Judge,  that  the  Legis- 
lature has  wisely  entrusted  to  the  Police  Juries  of  the  different 
parishes,  the  power  of  laying  out  and  establishing  public  roads. 
None  but  owners  of  landed  property  can  be  appointed  members 
of  the  jury  to  report  on  the  projected  route.  Their  interests  and 
sympathies  are  generally  the  same  with  other  land  owners. 
They  are  sworn  to  do  justice ;  and  while  the  advantage  of  the 
public  is  to  be  consulted,  they  are  to  do  as  little  injury  as  possi- 
ble to  individuals.  Enclosed  and  cultivated  lands  are  not  to  be 
wantonly  entered  upon  or  taken  from  a  proprietor,  when  a  prac- 
ticable and  good  road  can  be  had,  by  taking  a  different  direction. 
On  the  other  hand  enclosed  lands  are  not  sacred ;  and  their  pro- 
prietors have  no  right  to  subject  the  convenience  of  a  community 
to  their  caprices  or  interests,  or  to  compel  its  members  to  toil 
through  swamps  and  across  large  streams,  to  construct  a  road  on 
a  circuitous  route,  which,  when  finisbed,  will  be  impracticable 
during  a  large  portion  of  the  year.  The  law  has  also  given  to 
every  citizen  through  whose  land  a  noad  is  laid  out,  a  right  of  ap- 
peal to  the  District  Court,  either  as  to  the  course  it  is  to  take,  or 
as  to  the  damages  assessed.  The  supervising  power,  as  to  the 
course  of  the  road,  we  think  ought  to  be  cautiously  exercised,  as 
a  will  most  generally  involve  questions  not  judicial,  but  of  po- 
lice ;  and  the  proceedings  of  the  jury  of  freeholders,  and  of  the 
Police  Jury,  should  be  sustained,  unless  manifestly  unjust.  If  a 
court  and  jury  undertake  to  revise  them,  particularly  as  to  the 
location  of  the  route,  it  should  only  be  done  upon  the  most  accu- 
rate information,  obtained  by  experts  properly  qualified,  accom- 
panied by  plans  and  diagrams,  enabling  the  judicial  tribunal  to 
'  act  advisedly.  The  judgment  of  a  sworn  jury,  acting  upon  their 
own  observations,  made  on  the  ground,  should  have  much, 
weight,  and  prevail  over  the  loose  opinions  of  those  who  incm: 
no  responsibility,  are  not  sworn,  and  make  an  ex  parte  examinar 
tion  at  the  request  of  an  interested  person. 

The  District  Judge  instructed  the  jury,  that  in  this  case,  the 
complainant  had  a  right  to  contest  with  the  Police  Jury  the  route 
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selected  before  reaching  his  land,  and  to  show,  that  another 
might  have  been  selected  on  the  property  of  other  individuals, 
equally  beneficial  to  the  public,  and  which,  when  it  reached  com- 
plainant's property,  would  be  less  injurious  to  him.  His  reason 
for  this  instruction  was,  that  an  appeal  is  allowed,  as  well  in  re- 
lation to  the  course  the  road  is  to  take,  as  to  the  damages ;  and 
that  the  party  might  show,  that  if  the  road  had  commenced  at  a 
different  point,  it  need  not  touch  his  land  at  all.  In  this,  we 
think,  the  Judge  erred  ;  and  this  error  led  him  very  logically  into 
another,  which  we  will  hereafter  notice.  The  words  of  the  law 
are,  '!  thai  whenever  any  individual,  through  whose  land  a  road 
laid  out  as  aforesaid  shall  pass,  may  be  dissatisfied  with' the  de- 
cision of  (he  freeholders  laying  out  the  same,  either  as  to  the 
course  the  same  is  to  take,  or  the  damages  to  him  assessed,"  he 
may  appeal,  &c.  We  are  unable  to  see  in  these  words  any  thing ' 
authorizing  the  complainant  to  contest  the  whole  line  of  the  road, 
and  to  say,  that  if  the  freeholders  had  commenced  their  opera- 
tions at  a  point,  two  or  five  miles  from  the  one  they  did,  that  he 
would  not  have  been  incommoded  or  injured,  and  that  the  public 
would  have  been  as  well  accommodated.  Such  an  interpretation 
would  lead  to  interminable  difficulties,  and  keep  the  Police  Jury 
in  continual  contests  in  relation  to  any  route  that  might  be  se- 
lected. Every  person  on  whose  land  a  road  may  have  been  laid 
out,  would  say,  if  you  had  gone  on  the  land  of  my  neighbor,  the 
public  convenience  would  have  been  as  well  promoted,  and  n& 
damage  have  been  done  to  me.  The  appellate  court  and  jury 
sanction  this  appeal ;  and  when  the  Police  Jury  attempt  again  to 
make  a  road  on  the  indicated  route,  a  new  opponent  presents 
himself,  and  the  same  argument  and  scene  are  repeated,  with  a 
similar  result.  We  think  the  complainant  must  be  confined  to 
contesting  the  route  traced  through  his  own  land.  If  he  can 
show  one  less  injurious  to  himself,  practicable,  and  reasonably 
convenient,  it  should  be  adopted. 

The  next  error  in  the  charge  of  the  Judge,  was  a  consequence 
of  the  one  just  noticed.  He  told  the  jury  that,  if  they  should 
think  any  of  the  routes  indicated  by  the  complainant  preferable 
to  the  one  selected  by  the  jury  of  freeholders,  they  had  no  right 
to  say  so,  and  direct  the  road  to  be  made  on  that  route,  but  must 
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merely  find  a  verdict  for  the  complainant,  and  rf\ject  the  road  se- 
lected. The  reason  given  for  this  was,  that  there  might  be  per- 
sons interested  in  contesting  this  other  route,  who  were  not  before 
the  court,  and  that  their  rights  must  not  be  prejudged.  The 
Judge  said,  it  would  be  very  convenient  if  another  route  could  be 
selected  by  the  court  and  jury ;  but  that  the  law  was  defective  in 
that  respect,  and  nothing  could  be  done.  We  do  not  think  there 
is  any  defect  in  the  law,  as  long  as  it  is  confined  to  the  parties 
litigant.  The  error  is  in  the  application  of  it,  and  in  permitting 
the  complainant  to  travel  beyond  his  own  boundaries,  and  to  con^ 
test  what  was  properly  the  business  of  others,  without  making 
them  parties.  Suppose  Bibb  to  be  willing  that  the  road  sliould 
pass  over  his  land,  or,  whenever  it  may  be  heard,  that  his  opposi- 
tion to  its  course  be  overruled — would  it  not  be  strange,  after 
such  consent  or  judgment,  that  the  present  complainant  should  be 
permitted  to  say,  that  the  road  should  not  run  on  the  route  agreed 
upon  by  the  parties,  or  ordered  by  the  court,  because  if  it  did,  it 
would  reach  his  land  at  a  point,  and  consequently  pass  through 
it  in  a  direction,  more  injurious  and  inconvenient  than  if  another 
route  had  been  chosen.  The  effect  of  the  doctrine  would  be,  to 
subject  the  public  convenience  and  will  to  that  of  a  single  indi- 
vidual, who  may  choose  to  isolate  himself,  and,  at  the  same  time, 
cut  off  a  whole  community  from  intercourse  with  their  fellow  citi- 
zens, and  deprive  them  of  the  facility  of  getting  their  produce  to 
market,  simply  because  an  individual  happens  to  have  possession 
of  one  of  those  ridges  or  slips  of  high  land  so  common  in  the  al- 
luvial lands  of  this  State,  over  which,  it  is  sometimes  the  case, 
that  the  only  practicable  route  can  be  obtained.  This  case 
strongly  illustrates  the  impropriety  of  permitting  a  single  indi- 
vidual to  contest  the  whole  line  designated  for  the  road.  The  plan- 
tation of  the  complainant,  as  we  have  stated,  is  about  four  miles 
from  the  bayou  Lafourche  ;  the  road'  is  to  go  a  considerable  dis- 
tance beyond  his  plantation  ;  and  no  one  complains  of  it.  Bibb, 
who  owns  the  plantation  on  the  bayou,  where  the  proposed  road 
commences,  has  also  made  opposition.  The  owner  or  owners  of 
the  land  between  him  and  the  complainant,  offer  none.  Bibb's 
ciise  does  not  appear  to  have  been  tried  at  all,  yet  the  jury,  under 
the  charge  of  the  Judge,  find  a  verdict  setting  aside  the  whole 
Vol.  VII.  17 
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road,  thus  virtually  trying  Bibb's  case,  although  not  before  them ; 
and  also  rejecting  a  great  portion  of  a  route  which  no  one  op- 
posed, but  all  approved.  The  District  Judge  appears  to  have 
discovered  the  conclusion  to  which  this  verdict  would  lead ;  and 
when  he  gave  his  judgment  on  it,  only  set  aside  a  part  of  the 
route,  to  wit,  from  the  Lafourche  to  the  rear  of  the  complainant's 
plantation,  being  silent  as  to  the  remainder.  Both  Bibb,  and  the 
Police  Jury  have  a  right  to  have  the  issues  between  them  tried  ; 
and  suppose  that  another  jury,  after  hearing  the  evidence,  had 
found  that  Bibb  had  no  reason  to  complain,  and  had  set  aside  his 
opposition,  in  what  position  would  the  case  be  ?  There  would 
be  a  verdict  against  Bibb,  and,  possibly,  from  the  evidence,  a  cor- 
rect one  ;  and  we  should  have  it  nullified  by  one  in  favor  of  the 
complainant,  who  was  no  party  to  that  proceeding.  The  judg- 
ments would  thus  contradict  each  other  ;  but  if  each  one  be  con- 
fined to  the  limits  of  his  own  property,  or  all  be  made  parties 
when  it  is  attempted  to  go  beyond  it,  no  such  result  would  pro- 
bably occur. 

The  Judge  should,  in  our  opinion,  have  told  the  jury  that  the 
complainant,  upon  his  single  opposition,  without  making  any 
other  party  than  the  Police  Jury,  must  be  confined  to  contesting 
the  opening  of  the  proposed  road  within  his  own  limits ;  that  it 
was  not  competent  for  him  to  indicate  or  select  routes  on  the 
lands  of  others,  without  bringing  them  before  the  court.  That 
upon  the  issues  made,  it  was  competent  for  the  complainant  to 
point  out  any  one  or  more  routes  across  his  plantation,  reasona- 
bly convenient  to  the  public  and  practicable,  and  less  injurious  to 
himself,  and  if  the  jury  should  so  find,  that  such  other  route 
should  be  substituted  for  that  selected  by  the  jury  of  freeholders, 
and  the  road  made  on  it.  That,  as  a  general  rule,  the  mostdirecl 
and  best  route  should  be  selected  ;  but  that  this  rule  is  subject  to 
exceptions,  one  of  which  is,  that  too  much  injury  is  not  to  be  in- 
flicttKi  on  private  individuals.  That,  therefore,  where  a  direct 
course  would  cause  great  damage,  the  road  should  approximate 
to  it  as  near  as  it  can,  under  all  the  circumstances. 

With  our  views  of  the  case,  we  think  it  should  be  remanded 
for  a  new  trial ;  and  this  makes  it  necessary  that  we  should  de- 
cide  upon  the  bills  of  exceptions. 
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The  first  is,  to  admitting  the  compIaiDaat  to  give  in  evidence 
the  opposition  made  by  Bibb,  to  the  road  being  opened  through 
his  land.  The  Judge  states,  that  he  admitted  it  "  to  prove  rem 
ipsam"  and  also  to  show,  that  other  persons  contested  the  route 
selected  by  the  freeholders.  The  counsel  for  the  Police  Jury  ex- 
cepted to  the  admission  of  the  document ;  but,  subject  to  his  ex- 
ception, admitted  that  Bibb  had  taken  an  appeal  from  the,  location 
of  the  road  on  his  upper  line,  the  distance  of  eighty  arpenis,  that 
is,  over  his  own  land.  This  document  does  not  come  up  with 
the  record,  and  we  cannot  say  whether  the  Judge  was  correct  or 
not;  but  if  the  only  object  of  introducing  the  paper  was  to  prove 
its  existence,  and  that  a  similar  suit  was  pending  in  the  name  of 
another  person,  we  cannot  now  see  what  influence  it  could  have 
had  on  the  jury. 

The  next  bill  was  taken  by  the  counsel  of  the  Police  Jury,  to 
the  refusal  of  the  Judge  to  permit  Beatty,  a  witness  for  that  body, 
who  was  under  cross-examination,  to  answer  as  fully  as  he  desir- 
ed to  a  question  propounded  to  him.    The  question  was,  would  the 
complainant  have  to  haul  his  wood  or  cane  along  the  road  pro- 
posed ?    The  witness  answered,  that  the  greatest  part  of  the  cane 
would  have  to  be  hauled  across  the  road,  to  get  to  the  sugar 
house,  and  that  neither  it,  nor  the  wood,  would  necessarily  be  haul- 
ed on  the  proposed  road.    The  witness  then  proposed  to  add  : 
'*  that  it  would  then  be  necessary  for  him,  (Cross)  either  to  pursue 
a  circuitous  route  for  hauling  his  sugar  over  a  bad  road,  or  else 
to  haul  it  over  the  middle  of  his  plantation,  the  carts  passing  and 
re-passing  over  the  public  road,  with  coco ;  and  that  from  h'm 
knowledge  of  the  plantation,  it  would  be  Cross'  interest  to  pass 
through  the  field  instead  of  along^  this  circuitous  route."    This 
part  of  the  answer  quoted  was  objected  to  by  the  complainant, 
as  not  responsive  to,  nor  necessarily  connected  with  the  question. 
The  court  rejected  it,  saying,  if  it  were  legal  testimony,  it  could 
be  elicited  by  a  direct  question  put  by  the  counsel  of  the  Police 
Jury  ]  but  that  it  was  not  connected  with  or  responsive  to  the 
question.     We  think  the  court  erred  in  rejecting  the  answer. 
The  object  of  the  testimony  previously  submitted,  was  to  show, 
that  the  proposed  road  would  be  of  little  or  no  service  to  Cross  in 
hauling  his  cane  and  firewood ;  and  the  object  of  the  witness, 
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who  was  one  of  the  jury  of  freeholders,  seems  to  have  been  to 
show,  that  although  the  road  was  not  indispensable  for  the  particu- 
lar purpose  mentioned,  yet  that,  for  another  very  important  one,  it 
would  be  of  service  to  him.  The  answer  was  perhaps  not  di- 
rectly called  for  by  the  words  of  the  question  ;  but  when  we  con- 
sider the  object  which  the  party  had  in  view  when  he  asked  it, 
the  fact  of  the  witness  being  under  cross-examination,  where 
something  more  of  latitude  is  allowed  than  in  a  direct  examina- 
tion, and  the  suggestion  of  the  Judge  that  a  direct  question  from 
the  other  side  might  bring  out  the  same  reply,  we  do  not  see  that 
any  positive  rule  of  evidence  has  been  violated.  It  seems  rather  a 
question  of  time — at  whose  instance  the  answer  should  be  give^n, 
than  one  of  law  ;  and,  under  the  circumstances,  it  ought  not  to 
have  been  withheld  from  the  jury. 

The  next  bill  of  exceptions  was  taken  by  the  Police  Jury. 
They  offered  as  evidence,  a  petition  presented  by  the  complain- 
ant, in  1841,  to  the  Police  Jury,  supported  by  parol  testimony  to 
show  the  action  of  a  committee  on  it,  and  the  selection  by  the 
complainant,  at  that  time,  of  the  road  now  consented  to  in  the 
answer.  The  latter  objected  to  its  introduction,  and  the  coiurt 
sustained  the  objection,  saying,  that  the  only  questions  before  the 
court  were  the  direction  of  the  road  and  the  damages ;  that  what  the 
complainant  might  have  though^advantageous  in  1841,  he  might 
not  consider  so  in  1843  ;  that  a  change  of  position  in  his  proper- 
ty, and  other  circumstances,  may  have  operated  a  change  of  opin- 
ion in  him.  We  think  the  Judge  again  erred.  The  evidence 
\vas  certainly  important  upon  the  question  of  damages,  and  also 
upon  that  of  the  direction  of  the  road  ;  for  the  court  and  jury  cer- 
tainly had  a  right  to  alter  it  within  complainant's  limits,  more 
particularly  as  the  Police  Jury  consented.  If  there  has  been  any 
change  in  the  property  or  circumstances,  it  is  competent  for  the 
complainant  to  show  it,  and  thus  destroy  the  effect  of  the  evi- 
dence. 

The  next  bill  of  exceptions  was  taken  by  the  counsel  for  the 
complainant,  to  the  opinion  of  the  court  rejecting  a  question  put 
to  a  witness  named  Navarre.  He  was  asked  if  a  better  road 
could  not  be  obtained  than  that  laid  out  by  the  Police  Jury,  by 
starting  at  ten  arpenis  on  the  western  line  from  the  southwestern 
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corner,  theace  northeast  to  the  Sycamores?  The  objection  was, 
that  this  was  designating  a  route  not  mentioned  in  the  opposi- 
tion, and  was  taking  the  Police  Jury  by  surprise.  From  the 
terms  of  the  question  we  infer  the  whole  route  mentioned  in  it,  is 
within,  or  on  the  complainant's  boundaries.  If  so,  we  think  the 
Judge  erred,  as  we  believe  it  competent  for  the  complainant  to 
prove  that  anywhere  within  his  limits  a  convenient  and  good  road 
can  be  had  less  injurious  to  him  than  the  one  selected,  without 
specially  indicating  the  route  in  his  opposition  ;  but  the  court, 
and  jury  should  be  careful  in  weighing  such  testimony,  and  if 
necessary  to  elicit  the  truth,  should  have  an  examination  made  by 
competent  persons. 

The  next  bill  of  exceptions  was  taken  by  the  Police  Jury,  to 
the  decision  of  the  Judge  permitting  evidence  to  go  to  the  jury, 
as  to  whether  a  better  road  could  or  could  not  have  been  obtain- 
ed, had  the  jury  of  freeholders  commenced  at  a  different  point  on 
the  Lafourche,  and  taken  a  different  course  over  the  lands  of 
others.  This  bill  covers  all  the  evidence  of  that  description,  and 
we  have  expressed  an  opinion  upon  the  point  in  our  comments 
on  the  charge  of  the  Judge  to  the  jury.  We  think  he  should 
have  rejected  all  such  evidence,  unless  the  proprietors  of  the  lands 
over  which  the  new  routes  pass,  were  parties.  Then  it  might  be 
proper ;  and  upon  hearing  all  interested,  the  appellate  tribunal 
could  advisedly  carry  the  law  into  effect,  by  changing  the  route 
if  it  were  deemed  necessary. 

The  next  bill  of  exceptions  was  also  taken  by  the  Police  Jury 
to  the  refusal  of  the  Judge  to  permit  George  S.  Guion,  to  answer 
a  question  propounded  to  him  in  relation  to  the  different  routes 
through  the  complainant's  plantation.  The  witness  had  been 
asked,  and  had  given  his  opinion  upon  a  variety  of  matters  con- 
nected with  this  controversy.  He  was  asked  to  give  anotlier, 
which  we  think  ought  to  have  been  permitted,  and  that  its  effect 
should  have  been  left  to  the  jury. 

The  next  bill  of  exceptions  was  taken  by  the  counsel  for  the 
Police  Jury,  who  objected  to  all  evidence  going  to  show  that  any 
other  route  would  cost  less  than  the  one  designated  by  them,  as  it 
was  a  question  which  concerned  only  the  public  and  themselves, 
and  the  complainant  had  no  right  to  inquire  into  it.    The  Judge 
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admitted  the  testimony,  and  we  are  of  opinion  that  he  did 
not  err.  The  law  gives  the  court  and  jury  a  power  of  revision, 
as  well  over  the  damages  as  the  course  of  the  road  ;  and  all  pro- 
per testimony  to  enable  them  to  exercise  it  was  admissible. 

The  last  bill  is  disposed  of,  in  our  decision  in  relation  to  the 
charge  of  the  Judge  to  the  jury. 

It  is,  therefore,  ordered,  that  the  judgment  rendered  herein  be 
annulled  and  reversed,  the  verdict  of  the  jury  set  aside,  and 
the  case  remanded  for  a  new  trial,  with  directions  to  the  Judge 
to  charge  the  jury  as  herein  stated,  and  in  the  reception  and  re- 
jection of  evidence  to  be  governed  by  the  principles  and  direc- 
tions stated  in  this  opinion,  and  in  other  respects  to  proceed  ac- 
cording to  law  ;  the  appellee  paying  the  costs  of  this  appeal. 

Stevens  and  Nieholls,  for  the  complainant. 

Beatty  and  Thibodeaux,  contra. 


Charles  M.  Randall  v.  John  Parkison,  Sheriff. 

A  Bheriff  who  pays  over  money  in  violation  of  an  injanction  served  upon  him, 
will  be  reeponatble  to  the  plaintiff  in  the  injanction  for  the  amount 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 

Randall,  pro  se. 

Lobdell,  for  the  appellant. 

Simon,  J.  In  consequence  of  the  judgment  rendered  in  this 
suit  by  the  District  Court,  perpetuating  the  plaintiff's  injunction, 
and  ordering  the  proceeds  of  certain  property  described  in  his 
petition,  together  with  the  revenues  arising  therefrom  that  mat/ 
be,  or  may  hereafter  come  into  the  hands  of  the  Sheriff,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  his  claim,  to  be 
first  paid  to  the  plaintiff  in  discharge  thereof;  which  judgment 
was  subsequently  affirmed  by  this  court,  in  March,  1841,  (see 
17  La.  273,)  the  plaintiff  took  a  rule  on  the  Sheriff,  to  show  cause 
why  he  should  not  account  for  and  pay  over  to  him  all  the  reve- 
nues and  rent  which  came  into  his  hands,  arising  from  the  pro- 
perty under  seizure,  in  pursuance  of  said  judgments. 

In  answer  to  the  rule  the  Sheriff  states,  that  he  received  his 
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appointment  as  Sheriff,  in  June,  1834 ;  that,  at  that  time,  the 
property  was  hired  out  to  one  Dobbs  for  $225,  for  eleven  months 
of  the  year  1834,  which  rent  he,  the  Sheriff,  received  ;  that  the 
same  property  was  hired  out  in  1836  and  1836  to  one  Low,  for 
$300  per  annum,  out  of  which,  he,  said  Sheriff,  received  $448, 
making  the  whole  amount  by  him  collected,  $723,  which,  after 
deducting  several  small  sums  paid  out  for  taxes,  &c.,  left  in  his 
hands  a  balance  of  $577  86  for  the  rents  of  the  said  property, 
which,  he  further  alleges,  were  received  by  him  in  the  suit  of 
the  Bank  of  Louisiana  v.  Edm.  Munroe,  and  which  he  paid 
over  to  the  said  Bank,  as  it  was  his  duty  to  do,  after  the  dissolu- 
tion of  the  injunction  sued  out  by  McMicken.  10  La.  136.  He 
further  avers  that,  in  proceeding  to  make  the  balance  or  remain- 
der of  the  debts  due  to  the  plaintiffs,  the  Bank  of  Louisiana,  by  a 
sale  of  the  property,  he  was  enjoined  from  proceeding  with  the 
said  sale,  on  the  21st  of  February,  1837,  by  the  plaintiff  in  this 
suit ;  that  at  the  time  this  injunction  was  served  upon  him,  he 
had  already  paid  over  the  balance  to  the  Bank;  that  the  rents  of 
1837  were  expended  by  the  lessee  in  repairs  of  the  buildings  ; 
and  that  the  rent  of  1833,  and  up  to  the  date  of  the  sale  of  the 
property  under  the  judgment  for  the  benefit  of  the  plaintiff,  Ran- 
dall, has  been  held  and  retained  by  the  lessee. 

There  was  judgment  below  in  favor  of  the  plaintiff  against  the 
Sheriff  for  the  sum  of  $677  86,  the  balance  acknowledged  to  have 
been  received  by  him,  whilst  the  property  was  under  seizure  in 
his  hands ;  and  from  this  judgment  the  Sheriff  has  appealed. 

It  is  perfectly  clear  that,  under  the  judgment  above  referred  to, 
subsequently  afiirmed  by  this  court,  the  plaintiff  was  entitled  to 
demand  of  the  Sheriff  the  amount  of  the  revenues  by  him  collect- 
ed, which  were,  or  ought  to  have  been  in  his  hands,  at  the  lime 
that  the  injunction  sued  out  by  plaintiff  was  perpetuated,  includ- 
ing therein  the  revenues  which  the  Sheriff  had  in  his  hands  at 
the  time  that  the  plaintiff's  injunction  was  served  upon,  or  made 
known  to  him  in  such  manner  as  to  authorize  him  to  arrest  the 
proceedings  complained  of.  From  that  moment  the  Sheriff  was 
bound,  not  only  to  abstain  from  proceeding  to  the  sale  of  the  pro- 
perty under  seizure,  but  also  to  keep  in  his  possession  and  sub- 
ject to  the  order  of  the  court,  all  the  moneys  by  him  collected,  as 
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proceeding  from  the  revenues  of  the  said  property.  The  question 
then  presents  itself:  Had  the  plaintiff's  injunction  been  served 
upon,  or  made  known  to  the  Sheriff,  previous  to  his  paying  over 
the  amount  claimed  to  the  Bank  of  Louisiana  ? 

It  appears  from  the  facts  stated  in  our  decision,  (17  La.  273,) 
that  the  property  upon  which  both  parties  pretended  to  have  a 
mortgage,  and  which  had  been  seized  and  advertised  for  sale  by 
the  defendant  as  Sheriff,  was  to  be  sold  on  the  20lh  of  February, 
1837  ;  and  it  was  for  the  purpose  of  arresting  said  sale,  as  well 
as  to  prevent  the  paying  over  of  the  revenues  to  the  Bank,  that 
the  injunction  was  obtained  and  sued  out.  It  is  true,  ihe  record 
does  not  show  at  what  time  the  injunction  was  issued ;  (the  writ 
as  found  in  the  record  bears  no  date  ;)  and  it  does  not  appear  that 
it  ever  was  served  upon  the  Sheriff,  except  from  his  return,  dated 
24th  February,  1837,  which  states,  that  ^^ further  proceedings  on 
this  writ  are  stayed  by  injunction,^^  referring  to  an  order  of  the 
District  Court  thereto  attached.  But  it  is  equally  true,  that  the 
Sheriff  intended,  and  was  to  sell  the  property  on  the  20th  day  of 
February^  1837 ;  and  that  it  was  his  duty  to  execute  his  writ  on 
that  day,  unless  prevented  by  an  injunction  issued  by  the  court 
which  granted  the  original  order  of  seizure  and  sale.  The  pro- 
perly seized  was  not  sold  on  the  20th  of  February,  as  advertised  ; 
the  injunction  obtained  by  the  plaintiff.  Randall,  had  its  effect  ; 
and  the  necessary  inference  from  this  fact  is,  that  the  sale  did  not 
take  place,  because  the  Sheriff  had  either  been  previously  served 
with  the  writ  of  injunction,  or  had  t)een  informed  of  its  having 
been  sued  out,  in  such  manner  as  to  consider  himself  sufficiently 
authorized  to  suspend  the  proceedings.  The  Sheriff  was  bound 
to  obey  the  order  of  the  court  in  extenso,  from  the  moment  that 
he  was  made  aware  of  its  existence ;  and  he  had  no  right  to  obey 
a  part  of  it,  and  disregard  that  part  which  related  to  his  not  part- 
ing with  the  moneys  he  had  then  in  his  hands,  proceeding  from 
the  collection  of  the  revenues  of  the  property  seized.  We  must 
therefore,  consider  that  on,  or  previously  to  the  20th  of  February, 
1837,  the  Sheriff  had  received  sufficient  notice  of  the  injunction 
and  was  bound  to  ob^y  it 

Now,  it  appears  from  the  receipt  of  the  cashier  of  the  Bank  of 
Louisiana,  filed  with  the  Sheriff's  return,  that  the  amount  In  dis- 
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pute  was  paid  over  to  him  by  the  Sheriff,  on  the  21st  of  February, 
1837.  This  is  the  date  of  the  receipt,  which  includes  not  only 
the  sum  of  $577  86,  paid  by  the  defendant,  but  also  that  of 
•312  50,  received  of  M.  Courtney,  the  defendant's  predecessor  in 
office ;  and  which  latter  amount  also  proceeded  from  the  reve- 
nues of  the  property,  previously  collected  by  the  former  Sheriff. 

From  the  above  facts  and  circumstances  it  is  manifest,  that  the 
payment  made  by  the  defendant  on  the  21st  of  February,  was 
made  contrary  to  and  in  disobedience  of  the  same  injunction,  to 
a  part  of  which  he  had  conformed  the  day  before  ;  and  we  agree 
with  the  Judge,  a  quo,  in  the  opinion,  that  such  payment  was  by 
him  made  at  his  peril,  and  that  he  is  bound  to  pay  to  the  plain- 
tiffin  the  injunction  the  sum  of  money  which  he,  the  Sheriff,  had 
in  his  hands,  at  the  time  that  it  was  issued,  and  which  he  had 
been  enjoined  to  keep  until  the  further  order  of  the  court. 

As  to  the  sum  of  $312  50,  which  the  appellee  prays  in  his  an- 
swer may  be  awarded  to  him,  in  addition  to  the  amount  which 
was  allowed  him  in  the  court  below,  we  think  he  is  not  entitled 
to  it.  This  sum  had  remained  in  the  hands  of  Courtney,  the  de- 
fendant's predecessor  in  office,  until  the  21st  of  February,  1837, 
when  it  was  paid  over  by  him  to  the  Bank  of  Louisiana.  No* 
thing  shows  that  this  amount  ever  came  into  the  hands  of  the 
appellant,  who  cannot  be  made  responsible>for  the  acts  of  his  pre- 
decessor, and  who  was  not  bound  to  instruct  him  how  to  act. 
The  receipt  is  given  for  said  amount,  as  received  of  M.  Court- 
ney, l(Ue  Sheriff;  and  if  it  was  paid  over  to  the  Bank  through 
the  hands  of  the  appellant,  it  was  necessary  to  have  proved  it  on 
the  trial ;  we  cannot  presume  it.  Every  Sheriff  stands  responsi- 
ble for  his  own  individual  acts.  He  has  nothing  to  ask  of  his 
predecessor,  unless  ordered  to  do  so  by  the  court,  or  in  the  cases 
provided  for  by  law. 

Judgment  affirmed. 
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Succession  of   William  Kendrick — Rebecca  Davis  and 
others,  Appellants. 

The  account  rendered  by  an  administratrix  should  show  that  everything  on  the  in- 
ventory has  been  sold  or  otherwise  accounted  for,  or  it  should  not  be  homologa- 
ted. 

Notice  to  the  parties  interested  must  be  given  before  any  order  can  be  made  homo- 
logating a  tableau  of  distribution  filed  by  an  administratrix,  and  directing  the  debts 
of  the  succession  to  be  paid  conformably  thereto. 

A  prayer  for  the  removal  of  an  administratrix,  presented  for  the  first  time  on  an  ap- 
plication for  a  new  trial,  after  judgment  overruling  an  opposition  to  an  account 
filed  by  her,  is  too  late.  To  notice  such  a  prayer  on  appeal,  no  isisne  thereon 
having  been  made  or  tried  below,  would  be  to  assume  original  jurisdiction. 

Where  opposition  is  made  to  the  account  presented  by  an  administratrix,  the  items 
objected  to  must  be  specified,  aud  the  grounds  of  objection  briefly  and  clearly 
stated,  that  she  may  have  full  notice  then  of. 

On  a  prayer  for  the  removal  of  an  administratrix  the  grounds  of  the  application  must 
be  stated  that  she  may  have  notice  thereof. 

Appeal  from  the  Court  of  Probates  of  St.  Helena,  S.  Leo- 
nard,  J. 

Sheafe  and  J.  P,  Bullard^  for  the  appellants. 

Davidson^  Law&on  and  Baylies^  for  the  administratrix. 

Garland,  J.  William  Kendrick  died  in  the  early  part  of  the 
year  1838,  and  some  short  time  thereafter  his  widow  was  ap- 
pointed administratrix  of  the  estate.  Inventories  of  the  property 
were  made  in  the  months  of  March  and  July  of  that  year.  The 
succession  was  composed  of  lands  near,  and  town  lots  in  Greens- 
burg,  a  number  of  slaves,  stock  of  horses  and  cattle,  with  house- 
hold furniture,  plantation  utensils,  and  other  articles,  a  quantity 
of  cotton,  and  debus  owing  by  different  persons.  In  the  month  of 
July,  1838,  public  sales  of  all  the  property  were  made,  amounting 
to  about  $30,000,  but  upon  what  terms  of  credit  the  record  does 
not  inform  us,  notes  having  been  taken  from  the  purchasers  to 
secure  the  price,  none  of  which  are  exhibited ;  we,  therefore,  can- 
not tell  when  they  became  due,  nor  what  rate  of  interest  they 
bear.  About  two  years  after  the  sale,  the  administratrix,  not  hav- 
ing presented  any  account,  proceedings  were  commenced  by  some 
of  the  heirs,  to  have  her  removed  from  office ;  which  case  was  be- 
fore us  two  years  since.    1  Rob.  402.   On  the  17lh  August,  1840, 
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pending  the  proceedings  for  her  removal  from  office,  she  present- 
ed a  petition  to  the  Probate  Court,  in  which  she  alludes  to  the 
proceedings  to  remove  her,  and  declares  that  she  has  no  objection 
to  rendering  an  account,  nor  to  stating  the  progress  made  in  the 
settlement  of  the  succession,  which  she  avers  is  not  completed. 
With  this  petition  an  account  or  statement  was  presented,  in 
which  she  charges  herself  with  a  sum  of  money  on  hand  at  the 
death  of  her  husband ;  also,  with  a  number  of  notes  of  different 
individuals,  which,  from  a  comparison  with  the  proces-verbal  of 
the  sale,  we  think  were  probably  given  for  purchases  of  proper- 
ty. She  also  represents  that  there  are  a  number  of  notes  and  a 
small  amount  in  cash,  in  the  hands  of  the  Probate  Judge,  among 
which  are  her  own  notes  for  $6b24,  being,  as  would  appear  from 
the  proces-verbcd  aforesaid,  the  amount  of  her  own  purcha««es  at 
the  sale.  Of  the  proceeds  of  the  thirteen  bales  of  cotton  mention- 
ed in  the  inventory,  or  of  the  amount  collected  on  the  notes  men- 
tioned in  it,  or  of  the  progress  made  in  endeavoring  to  collect 
them,  or  of  the  interest  received  or  accruing  on  the  notes  given 
for  purchases  at  the  sale,  she  gives  no  account ;  nor  can  it  be  as- 
certained, except  by  comparing,  with  much  trouble,  the  debit  and 
credit  sides  of  the  account,  from  whom  any  amount  has  been  col- 
lected; and  there  are  no  data  to  show  the^date  or  specific  amount 
of  any  collection  made  by  her.  She  proceeds  to  give  herself  cre- 
dit for  various  payments  made,  or  alleged  to  have  been  made,  in 
money,  or  by  transferring  notes  held  by  her,  or  by  giving  her 
own  notes  in  place  of  those  owing  by  the  deceased  ;  and  then  cre- 
dits herself  with  all  the  n6tes  uncollected,  with  which  she  had 
chafed  herself,  among  which  her  own  notes  are  returned  as  un- 
collected, as  well  as  those  in  the  hands  of  the  Probate  Judge. 
The  cash  in  his  hands  is  also  placed  to  her  credit.  It  is  asked 
that,  after  the  proper  notices,  this  account  may  be  homologated 
and  approved. 

To  the  homologation  of  this  account,  several  of  the  beneficiary 
heirs  who  were  present,  and  the  attorney  for  those  who  are  ab- 
sent, made  opposition : 

1st.  Because  the  account  does  not  show  the  amount  of  the  in- 
ventory, nor  the  excess  or  deficiency  of  the  sale  of  the  property 
compared  with  it. 
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2d.  Because  the  administratrix  has  not  accounted  for  the  full 
amount  received,  and  the  account  is  not  a  full  and  fair  one  of  her 
administration. 

3d.  Because  the  debts  purporting  to  have  been  paid,  had  not 
previously  been  placed  on  a  tableau  or  list  according  to  their  rank 
and  privileges,  and  presented  to  the  Court  of  Probates  for  appro- 
val and  an  order  to  pay  them. 

4th.  The  opponents  object  specially  to  each  item  of  the  ac- 
count, and  to  the  form  and  manner  in  which  they  are  set  forth. 

6th.  Because  the  amount  due  to  the  succession  had  not  been 
collected,  nor  any  sufficient  reason  given  why  the  same  had  not 
been  done  and  the  creditors  paid. 

In  the  month  of  April  or  May,  1843,  (no  proceedings  having 
been  had  on  the  preceding  opposition  to  the  account  rendered,) 
the  administratrix  presented  what  is  called  a  supplemental  ac- 
count to  that  previously  filed.  She  reverses  the  order  of  stating 
her  management  of  the  estate  in  this  document,  and  commences, 
as  she  should  properly,  by  charging  the  estate  with  the  sums  she 
has  paid  for  it,  and  then  giving  it  credit  for  the  sums  she  has  col- 
lected on  account.  No  date  for  any  debt  or  credit  is  given,  nor 
any  reference  to  vouchers,  by  number  or  otherwise,  made.  With 
this  paper  a  petition  was  presented,  praying  that  it  might  be 
homologated  and  approved.  To  this  prayer  opposition  was  made 
by  the  same  parties,  for  reasons  almost  identical  with  those  as- 
signed for  the  opposition  to  the  first  account ;  and  for  the  addi- 
tional one,  that  no  distinction  is  made  between  the  community 
property  and  that  which  belonged  to  the  deceased  previously  to 
his  marriage. 

On  these  accounts  and  oppositions  the  parties  went  to  trial.  A 
number  of  notes,  accounts,  receipts  and  other  vouchers  were  pre- 
sented in  evidence,  all  of  which  were  numbered  ;  but  as  there  are 
no  corresponding  numbers  in  either  account,  and  no  date  to  the 
items  in  the  second,  it  is  difficult  to  make  an  accurate  investiga- 
tion of  the  application  and  validity  of  the  documents.  A  great 
deal  of  parol  evidence  was  also  received  in  support  of  different 
charges  and  payments,  and  as  to  the  disposition  made  of  the  pro- 
perty ;  but  it  is  almost  impossible  to  make  it  intelligible  to  any 
one^  except  by  re-stating  the  whole  account,  and  appending  a 
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eommentary  upon  each  item  ;  and  as  the  opponents  have  not  set 
forth  their  special  objection  to  each  or  any  one  item,  the  difficul- 
ty of  deciding  the  cause  is  much  increased.  Amon&f  the  docu- 
ments filed,  there  is  a  tableau  or  statement  of  the  debts,  showing 
their  character  and  privilege,  amount^,  ^c,  which  was  presented 
to  the  Probate  Judge  on  the  7th  May,  1839,  and  a  supplement 
thereto  presented  on  the  30th  of  November,  1841.  With  each  of 
these  documents  a  petition  was  presented,  asking  that  notice  might 
be  given  of  their  having  been  filed,  and  a  call  made  on  all  inter- 
ested to  oppose  their  homologation  if  they  wished  so  to  do,  and 
praying  for  authority  to  pay  the  debts  according  to  them.  Upon 
eaah  of  these  applications  a  judgment,  or  order  was  given  by  the 
Judge,  directing  and  authorizing  payments  to  be  made  in  confor- 
mity with  these  tableaux.  In  the  judgments  it  is  stated,  that  the 
legal  notices  have  been  given,  and  that  no  opposition  had  been 
made.  From  them,  there  has  been  no  appeal.  All  of  the  items 
to  which  the  opponents  have  specially  called  our  attention,  are 
set  forth  in  one  or  the  other  of  these  tableaux^  and  were  approved 
and  ordered  to  be  paid  by  the  Judge. 

The  Judge  of  Probates,  after  hearing  the  parties,  decided  that 
the  administratrix  had  acted  correctly,  and  properly  accounted 
for  every  thing,  and  therefore  homologated  and  approved  her  ac- 
counts, and  dismissed  the  oppositions  at  the  cost  of  the  estate. 
The  opponents  made  application  for  a  new  trial  on  various 
crrounds,  concluding  by  alleging,  that  a  just  and  full  account  had 
not  been  rendered  ;  wherefore  they  asked,  that  the  administratrix 
might  be  dismissed  from  office,  be  condemned  to  pay  ten  per  cent 
interest  per  annum  on  whatever  sum  may  be  owing  by  her,  and 
that  she  may  be  deprived  of  her  commissions  on  the  amount  ad- 
ministered. Their  application  was  overruled,  and  the  opponents 
have  appealed. 

In  this  court,  the  opponents  have  insisted  on  all  their  grounds 
of  opposition  taken  below  ;  also  on  their  demand  made  after  judg- 
ment, that  the  administratrix  should  be  removed  from  the  trust 
she  holds,  that  she  be  deprived  of  her  commissions,  and  con- 
demned to  pay  interest  as  fixed  by  law. 

As  to  the  first  ground  of  opposition  :  It  is  clear  that  there  is  no 
statement  of  any  difference  between  the  inventory  and  the  amount 
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of  the  sale  ;  nor  are  we  aware  that  it  is  specially  required  to  be 
stated,  in  the  particular  mode  indicated  by  the  objection.  The 
account  should  show,  that  every  thing  on  the  inventory  had  been 
sold  or  otherwise  accounted  for  ;  and  that  is  possibly  what  the 
opponents  wanted.  In  this  instance  it  does  not  show  what  has 
become  of  all  the  property  mentioned  in  the  inventory,  to  wit, 
thirteen  bales  of  cotton  said  to  have  been  sent  to  market,  and  also 
other  Slims  owing  to  the  deceased.  We,  therefore,  think  that  the 
Judge  erred  in  overruling  this  ground  of  opposition. 

We  think  he  also  erred  in  overruling  the  second  ground  of  op- 
position. The  accounts  do  not  exhibit  a  full  and  fair  account  of 
the  administration.  A  portion  of  the  property  is  not  accounted 
for  on  the  face  of  the  account ;  and  it  has  been  necessary  to  re- 
sort to  parol  evidence  and  written  documents,  to  show  what  has 
become  of  it ;  and  even  then,  the  explanation  has  not  been  very 
satisfactory. 

The  third  ground  of  objection  is  met  by  the  production  of  a 
tableau  or  statement  of  debts,  with  a  supplement  thereto,  show- 
ing the  amount  of  the  debts,  with  their  respective  privileges,- and 
the  accompanying  petitions  praying  for  their  homologation,  and 
for  an  order  of  the  court  to  pay  conformably  therewith.  No  op- 
position appears  to  have  been  made  to  these  prayers,  and  judg- 
ments were  entered  in  conformity  thereto,  the  Judge  stating  in  the 
judgment,  that  notice  had  been  given  in  conformity  to  law,  of  the 
petitions  and  tableau  having  been  filed,  and  that,  after  the  legal 
delays,  no  opposition  had  been  made.  In  the  court  below,  the 
objection  as  to  want  of  notice  does  not  seem  to  have  been  raised ; 
or,  at  least,  it  was  considered  of  very  little  importance.  In  view 
of  some  of  the  questions  raised  in  this  case,  we  think  it  a  matter 
of  considerable  consequence;  and  we  will  not  decide  finally  on 
several  questions,  until  it  can  be  ascertained  whether  legal  notices 
were  given  or  not. 

Under  the  fourth  objection,  the  counsel  for  the  opponents  have 
selected  various  items,  to  which  special  exception  is  taken.  The 
principal  of  these  is  an  allowance  of  $1800  to  two  members  of  the 
bar,  for  professional  services  rendered  to  the  administratrix  in 
various  suits,  for  responsibilities  incurred,  and  for  advice  upon 
various  subjects.    This  allowance  is  about  six  per  cent  on  the 
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whole  amount  of  the  estate,  and  will,  with  other  charges,  make 
the  expenses  of  administration  enormous.  As  the  questions  are 
now  presented  to  us,  we  do  not  feel  at  liberty  to  investigate  them, 
as  we  believe  that  all  the  claims  objected  to  were  on  the  list  or 
tableau  of  debts  presented  to  the  Probate  Court,  approved  by  it 
and  ordered  to  be  paid.  From  its  decree  no  appeal  was  taken  ; 
and  if  due  notice  was  given  of  the  filing  of  these  tableaux  or  lists 
of  claims  on  the  estate,  and  no  opposition  was  made  to  them  by 
the  heirs,  it  may  be  questionable  whether  the  administratrix  can 
be  made  responsible,  having  paid  in  obedience  to  the  order  of  the 
court.  This  question  we  shall  not  decide,  until  we  have  all  the 
facts  befor<3  us. 

An  examination  of  the  fifth  ground  of  opposition  satisfies  us, 
that  there  has  been  great  delay,  if  not  actual  and  culpable  negli- 
gence in  administering  the  estate.  The  succession  has  been 
opened  about  six  years,  and  is  yet  not  more  than  half  settled. 
Large  debts  seem  to  be  due  to  the  estate  for  purchases  of  proper- 
perty  made  in  1838,  and  no  diligence  or  serious  effort  seems  to 
have  been  used  to  collect  them.  The  administratrix  represents 
the  debt  owing  by  herself  as  uncollected,  without  its  appearing 
that  the  succession  is  indebted  to  her  in  any  sum  whatever ;  and 
it  is  averred,  that  creditors  have  not  been  pa*id,  in  consequence 
whereof  the  estate  is  burdened  with  interest  and  costs,  and  that 
no  satisfactory  reason  is  given  for  such  great  delay.  Had  the 
application  for  the  removal  of  the  administratrix  been  made  pre- 
vious to  the  trial  below,  and  an  issue  been  made  on  it,  we  do  not 
well  see  how  we  could  have  retained  her.  When  the  case  in  1 
Rob.  402,  was  before  us,  the  facts  were  not  nearly  so  strongly 
presented  as  they  now  are.  Such  unaccountable  delay  and  ap- 
parent negligence  will  not  receive  the  least  countenance  from 
this  court. 

The  application,  after  judgment,  on  the  motion  for  a  new  trial, 
to  remove  the  administratrix  from  office,  was  in  our  opinion, 
made  too  late.  No  such  issue  had  been  made  or  tried,  and  it 
would,  on  our  part,  be  assuming  original  jurisdiction,  if  we  were 
to  act  on  it  now. 

Justice  to  all  parties  will,  we  think,  be  best  promoted  by  re- 
manding thin  /•ai'^^e  for  a  new  trial.    It  can  then  be  ascertained 
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whether  notices  were  legally  given  of  the  filing  of  the  tableaux  or 
lists  of  debts,  previously  to  their  being  approved  and  ordered  to  be 
paid.  The  administratrix  must  then  file  her  accounts,  so  as  to 
show  the  amount  of  the  inventory  and  sale,  and  also  an  account 
for  every  article  of  property  and  every  debt  mentioned  on  the  in- 
ventory, or  the  proceeds  thereof.  Her  account  must  also  show 
how  much  she  has  received  on  account  of  the  estate,  from  whom, 
and  for  what,  with  the  date  and  other  necessary  information,  or 
references  thereto.  She  must  also  show  how  much  has  been 
paid,  to  whom,  the  date,  and  refer  to  the  voucher  or  evidence  to 
sustain  the  charge,  distinguishing  how  much  has  been  paid  as 
principal,  and  how  much  as  interest:  nor  can  she  be  permitted 
to  credit  herself  with  the  amount  of  uncollected  debts,  unless  due 
diligence  in  endeavoring  to  collect  them  is  shown.  A  clear,  fair, 
and  full  exhibition  must  be  made,  and  all  the  property  accounted 
for,  conformably  to  law.  The  opponents  must  also  specify  the 
items  to  which  objections  are,  or  may  be  made,  with  a  brief  and 
clear  statement  of  such  objections,  that  the  administratiix  may 
have  full  notice  thereof,  and  also  of  the  reasons  why  she  should 
not  be  continued  in  the  exercise  of  her  functions. 

The  judgment  of  the  Probate  Court  is,  therefore,  annulled  and 
reversed,  and  it  is  ordered,  that  this  cause  be  remanded  for  a  new 
trial,  with  directions  to  the  Judge  to  proceed  in  accordance  with 
the  directions  and  principles  herein  stated,  and  in  other  respectR 
according  to  law  ;  the  appellee  paying  the  costs  of  this  appeal. 


Bailey  D.  Chaney,  Administrator  of  James  J.Chaney,t;.  Wii> 
LiAM  M.  Gray  and  another. 

Lands  belongrmg  to  a  succession,  though  situated  in  another  parish,  may  be  sold  by 
the  probate  judge  of  the  parish  in  which  the  succession  is  opened. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnsoti,  J. 
JZ.  S.  Lyons,  for  the  plaintiff. 
J.  P.  Bullard,  for  the  appellants. 

Martin,  J.    The  plaintiff,  administrator  of  James  J.  Chaney, 
deceased,  brought  this  suit  on  a  note  given  by  the  defendants  to 
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his  intestate.  They  admitted  their  signatures,  and  pleaded,  that 
the  note  sued  upon  was  given  for  the  price  of  a  tract  of  land  pur- 
chased by  them  from  the  intestate,  who  engaged  to  furnish  them 
with  such  a  title  as  would  enable  them  to  obtain  money  from  the 
Bank  at  Feliciana,  by  the  mortgage  of  the  land.  They  allege 
that  in  order  to  effect  this,  it  became  necessary  to  procure  a  sale 
under  an  order  of  the  Court  of  Probates,  which  was  accordingly 
made,  and  the  land  adjudicated  to  them ;  that  they,  thereupon, 
solicited  a  loan  from  the  said  Bank,  which  was  refused,  on  the 
ground  that  the  title  was  defective,  as  it  did  not  convey  the  inte* 
rest  of  the  minor  children  of  the  intestate,  the  land  being  com- 
munity property  between  the  intestate  and  his  minor  children,  as 
heirs  of  his  deceased  wife,  their  mother ;  and  they  pleaded  in 
bar  this  defect  in  the  title,  to  wit,  that  the  land  is  situated  in  the 
parish  of  East  Feliciana,  while  the  sale  was  made  in  that  of  West 
Feliciana.  There  was  judgment  against  the  defendants,  and 
they  appealed,  after  an  unsuccessful  attempt  to  obtain  a  new  trial. 
The  appellants'  counsel  has  contended,  that  a  Parish  Judge,  as 
63;  officio  Judge  of  Probates  and  auctioneer,  has  no  right  to  sell 
land  lying  in  another  parish ;  but,  he  has  admitted  that  he  knows 
of  no  positive  legislation,  nor  of  any  adjudged  case  which  he 
can  adduce  in  support  of  his  position ;  and  that,  in  the  absence 
of  any  authority  of  this  kind,  courts  are  directed  by  the  Civil 
Code,  art.  21,  to  decide  according  to  equity,  and  that  an  appeal 
is  to  be  made  to  natural  law  and  reason,  or  received  usages.  He 
also  admits,  that  no  instance  can  be  adduced  of  the  judicial  sale 
of  land  taking  place  in  any  other  parish  than  that  in  which  it  is 
situated.  He  contends,  that  the  law  requires  writs  of  ^.  fa.  to 
be  directed  to  the  Sheriff  of  the  parish  in  which  the  land  sought 
to  be  sold  is  situated,  and  that  inventories  are  to  be  taken  by  the 
Judge  of  the  parish  in  which  the  property  so  inventoried  is  found. 
The  plaintiff's  counsel  has,  however,  urged,  that  sales  of  land 
by  the  Court  of  Probates  in  which  the  mortuary  proceedings  are 
carried  on,  are  not  uncommon,  even  in  cases  where  the  land  lies 
in  another  parish  ;  but  no  special  instance  has  been  adduced. 

After  the  most  mature  deliberation,  we  are  of  opinion,  that  the 
District  Court  did  not  err  in  concluding  that  the  danger  of  evic« 
tion,  of  which  the  defendant's  counsel  complains,  was  not  such 
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as  to  induce  the  court  even  to  require  that  the  administrator 
should  give  security  for  refunding  the  price,  much  less  to  decree 
the  return  of  the  note. 

Judgment  affirmed. 


AiMEE  MisHON  v.  Catharine  Bein  and  Husband. 

Where  one  to  whom  property  is  bequeathed  in  case  of  her  BurviTing  a  certain  per- 
son, diet)  before  the  latter,  the  legacy  will  be  without  effect.    C.  C.  1691. 

To  ascertain  the  intention  of  the  testator  the  different  clauses  of  a  will  most  be 
construed  with  reference  to  each  other.    C.  C.  1705,  1706. 

Appeal  from  the  District  Court  of  the  First  District,  Bw- 
chanan^  J. 

Warfield,  for  the  appellant. 

Wray,  for  the  defendants. 

Morel,  for  a  party  cited  in  warranty. 

MoRPHY,  J.  This  appeal  is  taken  from  a  judgment  of  non- 
Suit,  rendered  in  a  petitory  action  brought  to  recover  the  pos- 
session of  a  slave  held  by  the  defendant,  Catharine  Bein,  under  a 
claim  of  conveyance  from  one  Francis  Lockwood.  The  peti- 
tioner claims  as  usufructuary,  under  the  will  of  Jacob  Manumi- 
shon,  a  free  man  of  color,  to  whom  the  slave  formerly  belonged, 
and  also  as  proprietor  by  inheritance  from  her  daughter,  Maria, 
the  wife  of  said  Francis  Lockwood,  who  and  her  husband  were^ 
under  the  same  will,  the  universal  legatees  of  the  testator. 
The  case  turns  upon  the  construction  to  be  put  upon  the  fifth 
clause  of  the  will  of  Manumishon ;  but  to  be  properly  under- 
stood, it  must  be  taken  in  connection  with  the  two  preceding 
clauses.    They  are  as  follows,  to  wit : 

"  Third.  I  give,  devise  and  bequeath,  to  Aimee,  my  faithful  and 
beloved  friend,  whom  I  emancipated  twenty  years  ago,  the  pre- 
mises in  which  I  now  reside  in  Magazine  street,  No.  244,  in  the 
city  of  New  Orleans,  for  and  during  the  term  of  her  natural  life, 
with  all  interests,  rents,  issues  and  profits,  that  may  arise  there- 
from, to  her  own  use  and  benefit. 

^  Fourth.  Then  I  give,  devise  and  bequeath,  to  Maria,  her 
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daaghter,  wife  of  Francis  Lock  wood,  living  in  the  said  city,  and 
pursuing  the  business  of  a  stevedore,  on  the  lev^e  in  the  said 
city,  all  the  aforesaid  premises  and  appurtenances  in  fee  simple, 
to  her  own  use  and  benefit  forever. 

"  Fifth*  All  ray  other  effects,*  real  and  personal,  moneys,  bonds, 
notes  and  obligations  of  whatever  nature  and  kind,  to  Maria, 
the  wife  of  the  aforesaid  Francis  Lockwood,  and  to  Francis 
Lockwoodi  in  equal  proportions  as  aforesaid,  after  the  decease  of 
my  beloved  friend  Aimee,  should  she  be  the  survivor;  and  the 
survivor  or  survivors  of  the  said  legatees,  be  which  of  them  it 
may,  shall  inherit  the  whole." 

The  inferior  Judge  was  of  opinion,  that  under  this  will,  the 
plaintiff  was  without  any  title  to  the  slave,  either  as  usufructuary 
or  as  owner.  In  this  opinion  we  agree  so  far  as  relates  to  the 
ownership  of  the  slave  claimed  by  the  plaintiff,  as  derived  by  in- 
heritance from  her  daughter,  Maria.  The  will  contained  a  uni- 
versal legacy  to  Maria  Lockwood  and  to  her  husband,  Francis 
Lockwood,  should  they  both  survive  the  plaintiff,  or  to  the  sur- 
vivor of  these  two  legatees,  should  only  one  of  them  survive  the 
plaintiff.  Maria  Lockwood  having  died  in  July,  1841,  the  testa- 
mentary disposition  lapsed  as  to  her  and  her  heirs,  it  being  made 
on  a  condition  depending  on  an  uncertain  event,  to  wit,  the  sur- 
vivorship of  the  plaintiff  and  of  her  husband.  Civ.  Code,  art. 
1691.  The  bequest  itself,  moreover,  by  its  very  terms  gives  the 
whole  property  to  the  survivor  of  these  two  legatees.  In  fact  this 
part  of  the  claim  seems  to  have  been  abandoned  by  the  appellant's 
counsel ;  but  he  contends  that,  under  a  proper  construction  of 
the  will,  she  is  entitled  to  the  usufruct  of  \he  property,  real  and 
personal,  left  by  the  deceased,  and  which,  after  her  death,  is  to 
go  to  Francis  Lockwood,  if  he  survives  her.  The  fifth  clause  of 
this  will  does  not,  in  terms,  (rive  the  plaintiff  the  usufruct  she 
claims,  but  on  an  attentive  examination  of  that  instrument,  and 
from  its  whole  tenor,  it  can  be  satisfactorily  inferred  that  such 
was  the  meaning  and  intention  of  the  testator,  notwithstanding 
the  inaccurate  and  bungling  manner  in  which  it  is  drawn  up.  It 
clearly  gives  nothing  to  Maria,  or  to  Lockwood,  before  the  death 
of  AinUe.  Are  we  to  suppose  that  the  testator  made  no  dispo- 
sition as  to  what  should  become  of  his  property,  or  who  should 
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enjoy  it,  from  the  time  of  his  death  to  that  Aim6e*s,  which  might 
be  a  period  of  many  ^ears ;  and  that  he  intended  to  leave  the 
property  w^ithout  any  legal  owner  or  possessor,  during  that  un- 
certain space  of  time  ?  This  hypothesis,  in  itself  so  extremely 
improbable,  is  we  think  excluded  by  the  terms  of  the  will,  when 
attentively  considered.  The  third,  fourth  and  fifth  clauses  of 
that  instrument,  which  embraces  all  the  legacies  it  contains,  had 
evidently  a  close  connection  with  each  other  in  the  mind  of  the 
testator,  and  must  be  taken  and  examined  together.  In  the  first 
he  gives  to  the  plaintiff)  in  express  words,  the  enjoyment,  during 
the  term  of  her  natural  life,  of  the  premises  in  which  he  resided. 
In  the  second  he  gives  the  same  property  in  fee  simple  to  Maria, 
the  daughter  of  the  plaintiff;  and  in  the  third  clause,  after  be- 
queathing his  property,  real  and  personal,  to  Maria,  and  Francis 
Lockwood,  her  husband,  in  equal  portions,  he  adds,  "  as  afore- 
said, after  the  death  of  my  beloved  friend  Aimie  /'  these  words 
evidently  refer  to  the  two  clauses  immediately  preceding,  by 
which  he  had  given  to  the  pVainliff,  in  express  terms,  the  usufruct 
of  the  property,  which,  after  her  death,  was  to  belong  to  Maria  in 
fee  simple.  They  show,  we  think,  that  his  intention  was  the 
same  in  relation  to  his  other  property,  real  and  personal,  which 
after  her  death  was  to  be  divided  between  Maria  and  Lockwood, 
or  to  go  to  the  survivor  of  these  legatees ;  but  which,  in  the 
mean  time,  was  to  be  enjoyed  by  Aim^e,  in  the  same  manner  as 
provided  for  in  the  third  clause  of  the  will.  This  construction, 
which  gives  effect  to  every  word  used  in  the  instrument,  is  more 
consonant  to  reason  and  to  the  probable  intention  of  the  testator. 
Civ.  Code,  arts.  1705,  1706. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  case  be  remanded  to  be  proceeded  in 
according  to  law ;  the  appellee  to  pay  the  costs  of  this  appeal. 


Digitized  by 


Google 


MARCH,  1844.  149 


fioois  and  others  v.  James  and  others. 


Francois  V.  Bonis  and  others  t).  Thomas  James  and  others. 

Action  Tor  damages  for  a  trespass  committed  by  defendants  on  lands  possessed  by 
plaintifi  as  owners,  and  defence  that  the  lands  belong  to  the  United  States,  and 
that  defendants  entered  thereon  for  the  purpose  of  acquiring  a  pre-emption  right 
thereto;  /f«W,  that  the  title  of  one  possessing  as  owner  cannot  be  subjected  to  in- 
vestigation at  the  instance  of  a  mere  trespasser  ;  and  that  a  party  cannot  be  per- 
mitted, under  pretext  of  an  intention  to  purchase  from  the  United  States,  to  as- 
sume that  land,  in  the  possession  of  another,  is  public,  and  liable  to  be  entered 
on  at  pleasure. 

Appeal  by  Hornsby  and  Printey,  two  of  the  defendants,  from 
a  judgment  of  the  District  CJourt  of  Pointe  Coupee,  in  favor  of 
the  plaintiffs.     Deblieux,  J. 

S.  L.  Johnson  and  L.  Janin,  for  the  plaintiffs. 

Bailiff  Boyle  and  Paterson,  for  the  appellants. 

Garland,  X  This  is  a  possessory  action,  in  which  the  plain- 
tiffs allege,  that  they  are  possessors  as  owners  for  more  than  a 
year,  of  a  tract  of  land,  at  a  place  called  tlie  Racourci  Bend,  on 
which  the  defendants  have  entered  and  are  commiting  waste  by 
cutting  timber,  cord  wood,  <fcc.  Writs  of  sequestration  and  in- 
junction were  issued,  to  arrest  the  commission  of  further  tiespas- 
ses  and  waste.  In  their  petition,  the  plaintiffs,  for  the  purpose  of 
showing  the  extent  of  their  possession,  set  forth  the  titles  under 
which  they  hold,  commencing  with  that  derived  from  the  Span- 
ish Governor,  Carondelet,  in  1796. 

The  defendants,  after  a  general  denial)  and  a  special  denial  of 
an  amicable  demand  to  quit  the  premises,  aver  that  the  land  on 
which  they  are,  and  on  which  the  alleged  trespasses  are  said  to 
have  been  committed,  is  public,  and  belongs  to  the  United  States ; 
that  they  have  taken  possession  of  it,  and  expect,  in  due  course 
of  time,  by  complying  with  the  requirements  of  the  pre-emption 
laws  passed  by  Congress,  to  secure  a  right  and  title  to  said  land  ; 
and  that,  therefore,  they  have  a  right  to  possess  it. 

The  taking  possession  by  the  defendants  was  in  the  months  of 
December,  1841,  and  January,  1842;  a  few  months  after  the  pas- 
sage by  Congress  of  the  pre-emption  law  of  4th  September,  1841. 
See  acts  of  1st  session,  27th  Congress,  Laws  United  States,  vol. 
10,  p.  155.    This  suit  was  instituted  in  March,  1842,  and  the 
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answers  of  the  defendants  filed  in  the  month  of  May  following, 
at  which  time  they  had  not  made  any  application  at  the  Land 
Office  of  the  district  to  purchase  the  land  ]  nor  does  it  appear  to 
have  been  legally  surveyed. 

By  documents  given  in  evidence  it  appears,  that  on  the  10th 
January,  1796,  Ursin,  and  Dominique  Bouligny,  each  applied  to 
Gov.  Carondelet  for  a  tract  of  land  of  forty  arpents  front,  by  the 
ordinary  depth, within  the  limits  of  the  post  of  Pointe  Coupee,  at 
a  place  called  La  Laguna  del  Racmircy^  upon  which  the  usual 
orders  were  issued,  directing  the  surveyor  of  the  province  to  put 
each  in  possession ;  and  on  the  tract  now  occupied  by  the  plain- 
tiffs, a  settlement  was  made  shortly  after.  In  the  year  1808  the 
Boulignys  presented  their  claims,  in  the  same  notice,  to  the  land 
officers  in  New  Orleans.  .Their  lands  are  described  as  being  sit- 
uated "  in  the  county  of  Pointe  Coupee,  containing  eighty  arpents 
in  front,  on  the  right  bank  of  the  Mississippi,  by  forty  arpents 
in  depth."  With  this  notice  and  the  title  papers,  a  plat  of  survey 
made  by  Charles  Morgan,  a  surveyor,  was  presented,  on  which 
the  upper  boundary  of  the  eighty  arpents  is  represented  as  being 
on  or  near  the  bank  of  the  river,  which  it  follows  down  for  a  con- 
siderable distance,  until  it  reaches  a  hackberry  tree,  growing  on 
what  is  represented  and  called  a  willow  point ;  thence  the  line 
changes  its  course,  and  seems  to  run  along  or  near  to  the  edge  of 
the  willow  point  for  upwards  of  forty  arpents^  to  the  lower  boun- 
dary. With  the  exception  of  a  very  small  portion  of  the  lower 
end  of  the  lagoon,  {laguna^)  it  is  all  represented  as  within  the 
front  line  ;  and  it  is  evident,  that  the  surveyor  did  not  intend  to 
make  the  tract  front  on  it.  On  the  outside  of  the  line  a  trace  or 
road  is  represented,  as  is  also  the  Mississippi  river,  and  a  large 
point  or  batture  covered  with  willows.  But  along,  or  near  this 
line,  the  parol  evidence  shows,  that  there  was  some  high  ground 
on  which  other  trees  grew,  such  as  gum,  cotton-wood,  ash,  &c. 
Upon  the  title  papers,  plat,  and  evidence  of  settlement,  the  title 
for  forty  arpen^5  front  was  confirmed,  so  as  to  include  the  im- 
provements. See  vol.  2,  State  Papers,  Public  Lands,  p.  332.  At 
a  subsequent  period,  a  claim  for  the  remaining  forty  arpents 
front  was  presented,  and  recommended  for  confirmation.  See 
vol.  3,  State  Papers,  Public  Lands,  p.  267.    It  is  there  stated  as 
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being  on  the  right  bank  of  the  river,  at  the  place  commonly  call- 
ed Racourci.    In  the  year  1818,  Dominique  Bouligny  sold  to  one 
Martin  Tournoir  five  arpents  front  of  the  same  tract,  which  the 
plaintiff  claims,  with  a  reservation  to  himself  of  the  alluvion  or 
batture  in  front  of  it.    In  January,  1830,  Bouligny  and  Jean 
Mercier,  sold  to  Martin  Bourgeat  thirty-five  arpents  front  of  the 
same  tract.    They  describe  it  as  being  at  a  place  called  the  Bale 
du  Racourd^  upon  the  right  bank  of  the  river  Mississippi.    They 
then  proceed  to  describe  the  front,  side  and  rear  lines,  giving 
courses  and  distances,  as  the  whole  will  appear  by  a  plat  said  to 
be  annexed  to  the  sale,  but  which  is  not  produced.    They  say 
nothing  about  a  batture  or  alluvion,  but  sell  the  tract  as  described, 
with  all  its  appurtenances.    On  the  7lh  February,  1833,  the 
heirs  of  Bourgeat  sell  something  over  t wen ty-oue  arpents  front 
of  the  land  to  Bonis  and  wife.    They  describe  the  land  by  lines, 
courses  and  distances,  and  say  that  it  has  its  face  sur  la  baie, 
with  such  depth  as  may  be  found,  Scc.^  situated  at  the  place  com- 
monly called  Racourci.    To  the  land  so  described  they  give  a 
warranty.     They  then  proceed  to  say,  that, they  sell  without 
warranty,  all  the  rights  they  have  or  may  have  to  the  portion  of 
the  alluvion  or  batture  in  front  of  said  tract  of  land.    About  the 
same  time  the  aforesaid  heirs  sold  the  remainder  of  the  tract  of 
land  to  one  John  C.  Turner.    It  is  described  as  having  eight 
arpents  front,  by  a  certain  depth.    They  also  sell  <^  a  riparious 
right  to  the  batture,  but  without  warranty.'^     The  plaintiffs, 
Turnbull  and  wife,  hold  under  Turner,  with  a  transfer  of  all  hia 
rights.    About  the  time  these  sales  were  made  to  Turner  and 
Bonis  and  wife,  H.  T.  Williams,  a  United  States  surveyor,  being 
engaged  in  making  surveys  in  that  section  of  country,  undertook 
to  locate  the  Bouligny  claims.    He  seems  not  to  have  been  very 
accurately  informed  as  to  their  titles,  nor  was  he  requested  by 
any  one  interested,  so  far  as  the  record  informs  us,  to  locate  the 
claims,  nor  were  any  of  the  claimants  present.    He  placed  the 
front  line  of  the  claim  under  which  the  plaintiffs  hold,  a  consider- 
able distance  from  the  river,  following  very  nearly  the  lines  of 
Morgan,  which  were  run  in  1808 ;  and  he  represented  the  land 
between  that  line  and  the  river,  as  public.    This  survey  has 
never  been  approved,  and  the  surveyor,  becoming  himself  Sur- 
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veyor  General,  declined  approv^ing  his  own  work,  in  consequence 
of  representations  being  made  to  show  its  want  of  accuracy.  The 
present  Surveyor  General  of  the  United  States  also  declines  ap- 
proving it.  Since  the  institution  of  this  suit,  in  consequence  of 
representations  made  by  one  or  more  of  the  defendants,  a  survey 
was  ordered  by  the  Surveyor  General  now  in  office  ;  but  as  soon 
as  he  was  more  fully  informed  he  arrested  the  execution  of  his 
order,  and  has  never  approved  the  work  of  his  deputy.  Upon  a 
sketch  or  plat  made  by  the  deputy  surveyor  last  mentioned,  the 
defendants,  Hornsby  and  Printey,  presented  themselves  at  the 
Land  Office,  more  than  one  year  after  the  commencement  of  this 
suit,  and  claimed  a  pre-emption  right  on  proof  of  settlement,  but 
could  not  complete  the  purchase,  as  there  was  no  approved  town- 
ship map  in  the  office. 

The  parol  testimony  is  voluminous,  and  shows  what  has  been 
the  condition  of  the  land  for  more  than  forty  years.  The  wit- 
nesses who  have  known  the  point  or  batture  longest,  say  that, 
in  front  of  the  lagoon  or  baie,  there  was  at  their  earliest  recollec- 
tion  a  ridge  of  high  land,  on  which  cane  and  trees  of  large  size 
grew,  which  was  not  overflowed  except  at  the  very  highest  stage 
of  the  river ;  and  that  on  this  the  road  ran.  There  were  other 
ridges  and  sloughs  across  the  point,  in  early  times.  They  all 
seem  to  have  been  annually  covered  with  water.  The  point  or 
batture  has  increased  in  dimensions,  and  become  higher  every 
year.  There  are  now  large  trees  in  many  places,  and  land  sus* 
ceptible  of  cultivation,  showing  that  the  formation  was  ancient. 
What  the  situation  of  the  batture  was  at  the  time  the  land  was 
granted  in  1796  is  not  shown  ;  but  it  is  difficult  to  believe  that 
the  Spanish  Governor  intended  that  there  should  be  a  narrow 
slip  of  high  ground  in  front  of  the  land  he  granted,  thus  prevent- 
ing the  grantees  from  getting  to  the  river.  It  is  apparent  from 
the  plat  of  Morgan's  survey  made  in  1808,  that  he  did  not  intend 
that  the  lagoon  should  be  the  front ;  and  it  would  also  seem, 
that  he  ran  the  line  as  near  to  the  willow  bank  as  it  could  well 
be  done.  We  know  it  is  not  the  practice  of  surveyors  in  measu- 
ring a  base  or  front  line,  to  follow  the  bends  of  the  stream  to  get 
the  distance  or  quantity  wanted  ;  but  to  run  their  lines  straight, 
changing  their  direction  only  when  necessary  to  enable  them  to 
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reach  the  point  of  destination.  It  is,  therefore,  not  nt  all  surpri- 
sing that  some  spots  of  high  land  should  be  found  outside  of  the 
front  line»  as  run  by  the  surveyor. 

The  main  question  in  the  cause  is,  was  it  intended  that  the 
claim  of  Bouligny  should  front  on  the  river  ?  When  we  take 
into  consideration  the  usages  and  laws  under  the  Spanish  go- 
vernment, they  raise  a  strong  presumption  that  such  was  the  in- 
tention. When  we  look  at  the  confirmation  of  the  titles  by  the 
United  States,  we  see  the  lands  described  as  on  the  right  bank  of 
river.  These  terms  are  not  generally  used  to  describe  land  lying 
at  a  distance  from  the  bank.  In  1S18,  the  grantee  Bouligny  cer- 
tainly conceived  that  he  had  some  right  to  the  batture,  as  he  re- 
served it  in  his  sale  to  Tournoir.  The  vendors  of  the  plaintiffs, 
in  1833,  supposed  that  they  had  some  claim  to  it  also,  as  they 
sold  all  their  rights  to  the  plaintiffs,  who  possessed  under  this 
claim  of  right,  until  disturbed  by  the  defendants.  But  say  their 
counsel,  Bourgeat  did  not  acquire  any  right  to  the  batture  by  his 
purchase  from  Bouligny  and  Mercier,  and,  therefore,  could  not 
transfer  it,  even  admitting  that  the  last  were  entitled  to  it.  This 
is  perhaps  true ;  yet  his  heirs  sold  all  their  rights  to  the  plaintiffs, 
whatever  they  were ;  and  they  had  possessed  as  owners  more 
than  eight  years  under  these  sales,  previous  to  the  defendants 
going  on  the  land.  In  this  action  we  cannot  inquire  into  the 
validity  of  the  plaintiffs'  titles  to  the  property.  The  question  is 
simply  one  of  possession.  For  several  years  before  the  defen- 
dants went  on  the  premises,  the  plaintiffs  occupied  them,  under 
notarial  acts  of  sale.  Two  or  more  small  houses  had  been  erect- 
ed, some  fences  had  been  put  up,  and  wood  had  been  cut  at  dif- 
ferent places.  Open  and  public  acts  of  ownership  were  exercised. 
Shortly  after  the  defendants  took  possession,  they  were  notified 
of  the  claim  of  the  plaintiffs,  notwithstanding  which  they  persist- 
ed in  remaining  on  the  land ;  and,  more  than  a  year  after  the  in- 
stitution of  this  suit,  endeavored  to  get  a  title  to  it,  by  the  presen- 
tation of  an  unapproved  and  unauthorized  plat  of  survey  to  the 
Register  of  the  Land  Office,  and  by  attempting  to  prove  a  settle- 
ment on  land  to  which,  at  the  time,  they  knew  that  others  setup 
a  claim. 

When  persons  wish  to  obtain  a  right  of  pre-emption  from  the 
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United  States,  they  must  take  care  to  settle  on  lands  belonging 
to  the  government,  and  not  on  those  notoriously  possessed  by 
others  as  owners,  under  an  apparent  title.  It  cannot  be  permit- 
ted to  any  one,  under  the  pretext  of  an  intention  to  acquire  a  title 
by  purchase  from  the  United  States,  to  assume  that  the  land  he 
fancies,  though  in  the  possession  of  another,  is  public,  and  there- 
fore, liable  to  be  entered  on  at  pleasure,  and  the  possessor's  title 
subjected  to  investigation  at  the  instance  of  a  trespasser.  3  Rob. 
318.    Code  of  Pract.  art  47, 

Judgment  affirmed. 


The  Western  Marine  and  Fire  Insurance  Company  v. 
M.  P.  Casselly  and  another,  Owners  of  the  Steamer  Ohio 
Belle. 

JACQ.UES  Larose  V.  The  Sahb. 

Where  in  an  action  for  damages  against  the  owners  of  a  steamer  for  injury  resnlt 
ing  from  a  collision  between  the  steamer  and  plaintiffs*  vessel,  the  evidence  leaves 
it  doubtful  whether  any  fault  was  attributable  to  the  officers  of  the  steamer, 
plaintiffB  cannot  recover. 

Appeals  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J.    These  cases  were  tried  without  a  jury. 

Canon^  Mayhin  and  Grymes,  for  the  plaintiffs. 

R.  H.  Chinn  and  Roselius,  for  the  appellants. 

BuLLARD,  J.  These  two  actions  are  instituted  against  the 
owners  of  the  steamer  Ohio  Belle  to  recover  damages  resulting 
from  a  collision  between  that  boat  and  the  schooner  called  the 
Creole,  alleged  to  have  occurred  by  the  fault  of  its  officers.  One 
of  them  is  brought  by  the  owner  of  the  schooner,  which  was 
sunk  and  totally  lost,  and  the  other  by  the  underwriters,  who 
had  paid  for  one  hundred  hogsheads  of  sugar,  the  cargo  of  the 
schooner,  insured  by  them.  The  two  cases  were  cumulated  and 
tried  together,  and  the  defendants  are  appellants  from  a  judgment 
in  each  case  against  them. 

The  collision  occurred  in  the  night  when  the  steamer  was  as- 
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cending  the  river  Mississippi,  and  the  schooner  was  descending. 
In  such  cases  it  is  extremely  difficult  to  ascertain  with  proper 
certainty,  the  circumstances  attending  the  accident,  owing  partly 
to  the  confusion  and  alarm  with  which  such  casualties  are  al- 
ways attended,  and  partly  to  the  bias  on  the  minds  of  the  crew, 
and  even  of  the  passengers  on  board,  in  favor  each  of  their  own 
vessel.  The  mind  of  the  Judge  or  jury  is  thus  liable  to  be  be- 
wildered and  confused  by  these  cross-lights  of  evidence,  and 
finds  it  difficult  to  figure  to  itself  the  exact  position  of  the  two 
vessels  immediately  preceding,  and  at  the  moment  of  the  collision, 
and  to  ascertain  the  means  used  by  one  or  both  to  avoid  the  catas- 
trophe. In  the  present  case,  for  example,  if  we  believe  the  offi- 
cers and  crew  of  the  schooner,  it  was  a  clear  star-light  night ; 
while  it  is  equally  well  proved  by  the  officers  and  passengers  on 
board  the  steamer,  that  it  was  very  dark  and  had  been  raining, 
although  the  outline  of  the  bank  of  the  river  was  visible  and  suf- 
ficiently distant  for  safe  navigation.  One  thing,  however,  appears 
certain,  to  wit,  that  the  schooner  struck  the  steftmer  head  on,  nearly 
at  right  angles,  between  the  fore  hatchway  and  the  boilers,  on  the 
starboard  side ;  her  bow  was  stove  in,  and  she  sunk  very  sooui 
while  the  steamer  received  no  injury. 

Between  a  vessel  propelled  by  steam  and  another  by  wind, 
under  ordinary  circumstances,  the  means  of  avoiding  a  collision 
are  greatly  in  favor  of  the  former,  in  consequence  of  the  control 
which  human  ingenuity  has  contrived  over  the  more  powerful 
agent  itself,  by  means  of  which  the  vessel  may  be  stopped,  its 
course  changed  in  any  direction,  and  even  backed.  In  one  res- 
pect, however,  the  steamer  has  no  advantage  over  a  sailing  vessel 
in  the  night.  A  steamer  may  be  seen,  and,  when  on  the  high 
pressure  principle,  may  be  heard  at  a  much  greater  distance  than 
a  sailing  vessel.  The  fires  of  the  furnace,  the  lights  from  the 
cabin  windows,  the  volume  of  black  smoke,  and  often  pencils  of 
sparks  issuing  from  the  chimneys,  and  the  pufi  of  the  escape 
pipe,  give  warning  of  its  approach.  At  the  same  time  the  noise 
of  the  engine  and  the  wheels,  and  the  escape  of  steam  render  it 
more  difficult  to  hear  the  hailing  of  another  boat,  or  cries  from 
the  banks  of  the  river.  Hence  it  is  not  difficult  to  account  for 
the  officers  on  board  the  Ohio  Belle  not  having  heard  the  repeated 
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hailing  from  od  board  the  schooner.  It  is  also  well  known,  that 
with  a  light  near  the  eye,  distant  objects  cannot  be  seen  as  well 
as  without  such  light ;  and  hence  we  find  no  difficulty  in  giving 
credence  to  the  uncontradicted  statement  of  the  officers  and  pas- 
sengers on  board  the  steamer,  that  the  schooner  was  not  seen 
until  she  had  approached  very  near  the  steamer,  certainly  not 
further  off  than  two  hundred  yards.  Some  of  the  witnesses  say 
much  nearer,  and  approaching  in  a  direction  to  cross  the  track  of 
the  steamer,  nearly  at  right  angles.  In  this  the  concurrent  posi- 
tive testimony  of  all  the  witnesses  who  were  on  board  the  steamer, 
must  outweigh  the  negative  statements,  or  opinions  of  others, 
either  on  shore  or  on  board  the  schooner. 

The  plaintiffs  cannot  complain  if  we  take  the  statement  of  the 
captain  of  the  schooner  as  true,  in  relation  to  the  circumstances 
which  preceded  the  collision.  It  is  admitted,  that  the  schooner 
was  descending  the  river  after  having  taken  in  her  cargo  of  su- 
gar, and  was  under  full  sail.  The  captain  says  in  his  testimony, 
"  when  they  first  saw  the  steamer,  she  was  about  a  mile  and  a 
half  from  the  schooner,  and  was  hugging  the  shore,  as  they  usu- 
ally do,  and  the  schooner  was  in  the  middle  of  the  river ;  the 
wind  was  north-west,  being  in  an  excellent  quarter  to  descend 
the  river."  According  to  this  account  of  the  occurrence,  about 
fifteen  minutes  elapsed  from  the  time  they  first  saw  the  steamer, 
to  the  moment  when  the  concussion  took  place.  With  the  wind 
and  current  both  favorable,  it  is  not  easy  to  understand  why 
the  captain  of  the  schooner  did  not  change  his  course  so  as  to 
avoid  the  steamer.  It  is  not  satisfactorily  shown  that  any  thing 
prevented  his  doing  so.  On  the  other  hand,  there  appears  no 
good  reason  to  doubt,  that  there  was  a  proper  look-out  on  board 
the  steamer,  and  that  the  schooner  was  not  seen  until  it  was  so 
near  as  to  leave  little  time  for  proper  measures  to  avoid  her. 

It  has  been  urged  as  a  proof  of  culpable  recklessness  on  the 
part  of  the  officers  of  the  steamer,  that  they  did  not  stop  to  offer 
assistance  to  the  sufferers  on  board  of  the  schooner.  Such  an  ar- 
gument would  have  considerable  force,  if  it  were  shown  that  the 
extent  of  the  injury  was  known  at  the  moment.  But  the  thing 
was  so  sudden,  and  created  such  alarm  for  the  safety  of  the 
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Steamer  itself,  that  in  the  confusion  and  darkness,  no  one  appears 
to  have  been  aware  that  any  serious  injury  had  been  inflicted. 

Upon  the  whole,  an  attentive  examination  of  the  whole  evi- 
dence leaves  it  doubtful,  in  our  opinion,  whether  any  foult  was 
attributable  to  the  defendants  ;  and  we  think  the  plaintiffs  have 
foiled  to  make  out  their  case. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  adjudged,  that  ours 
be  for  the  defendants,  with  costs  in  both  courts.* 


Joseph  Orillion  and  another  v.  Eliphalet  Slack. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Labauve  and  A.  Hennetiy  for  the  plaintiffs. 

L.  Janin  and  B.  Winchester^  for  the  appellant. 

BuLLARD,  J.  This  case  was  remanded  last  year,  (4  Robin- 
son, 120,)/or  the  purpose  of  ascertaining  and  establishing  the 
division  line  between  the  lands  of  the  parties  according  to  the 
opinion  of  this  court,  or  in  conformity  to  certain  principles  there- 
in recognized  as  applicable  to  the  case. 

That  line  has  been  established  by  the  judgement  last  rendered, 
to  be  at  one  hundred  and  sixteen  links  above  the  lower  boundary 
of  the  patented  lot  No.  26,  and  the  representative  of  Slack  has 
again  appealed.  The  appellee  also  complains  of  the  judgment, 
and  prays  that  it  may  be  reversed  in  his  favor,  so  as  to  maintain 


*  Canon,  Mayhin  and  Orymea,  for  a  re-hearing,  contended  that  the  judgments  of 
the  lower  coart,  being  on  mere  qaestions  of  fact,  should  not  be  disturbed  unless 
manifestly  erroneous.  BordeUm  v.  Kirkpatrick,  3  Rob.  159.  That  admitting  that 
all  the  fault  is  not  proved  to  have  been  on  the  part  of  the  officers  of  the  steamer, 
but  that  both  parties  were  to  blame,  the  rule  in  admiralty  should  prevail,  and  the 
loss  be  divided.  Jacobson's  Sea  Laws,  328.  1  Emerigon,  ch.  13,  ^  14,  p.  413 
3  Valin,  book  3,  tit  7,  art  10.  3  Kent,  230,  231.  1  Bell's  Comm.  489,  490.  3 
Dodson's  Adm.  Reports,  55.  Brickell  v.  Friaby,  2  Rob.  204.  The  collision  oc- 
curred in  this  State,  and  should  be  governed  by  the  maritime  law.  1  Howard's 
Supreme  Court  Reports. 

R§'h§ttring  rtfuaed. 
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him  in  possession,  and  confirm  his  title  to  all  the  land  covered  by 
the  patent  for  lot  No.  26. 

We  are  clearly  of  opinion  that  Slack,  claiming  under  Reboul 
or  Franchebois,  can  in  no  event  recover  any  part  of  the  land  in- 
cluded in  the  patents  for  lots  No.  26,  27,  28.  He  is  bound  by 
the  authority  of  the  thing  adjudged  in  the  case  of  Slack  v.  Oril- 
lion,  13  La.  56.  We  then  said,  "  the  patentees  have,  in  our 
opinion,  the  best  title  to  the  three  lots  in  question,"  and  aflSrmed 
the  judgment  of  the  District  Court,  which  was  against  the  plain- 
tiff (Slack)  in  regard  to  the  claim  set  up  in  his  petition  against 
the  defendant.  This  is  the  opinion  expressed  when  this  case 
was  last  before  us ;  but  inasmuch  as  Orillion  was  not  precluded 
by  the  same  judgment,  from  setting  up  title  to  other  lands  outside 
of  his  patent,  the  first  judgment  being  against  him  only  as  in 
case  of  a  nonsuit,  it  did  not  follow,  in  our  opinion,  that  the 
patent  line  was  necessarily  ihe  real  boundary ;  for,  although 
Slack  could  never  go  above  it  without  disregarding  the  au- 
thority of  the  thing  adjudged,  Orillion,  under  his  sale  from  Er- 
win,  may  have  acquired  land  below  the  patent  line.  The  con- 
fusion has  arisen  from  the  circumstance  that,  until  the  trial  of 
the  present  cause,  it  was  not  disclosed  that  both  parties  claimed 
under  Erwin,  by  successive  sales.  It  is  possible  that  injustice 
may  have  been  done ;  but  it  is  too  late  to  remedy  it.  The  judg- 
ment first  ropdered  in  the  District  Court,  and  aflirmed  in  this, 
must  have  its  full  effect  between  the  parties,  although  according 
to  the  evidence  now  before  us,  the  line  between  them  would  per- 
haps run  into  the  patent  for  No.  26. 

The  District  Court,  by  establishing  as  the  boundary  line  be- 
tween the  parties,  the  line  a  few  links  above  the  lower  boundary 
of  the  patent,  in  effect  decreed  to  Slack  a  part  of  the  land  cov- 
ered by  the  patent ;  and,  in  doing  so,  respected,  it  is  true,  the 
possession  of  the  parties,  but  disregarded  the  previous  decision 
which  declared  that  Orillion  has  the  best  title  to  the  whole  land 
covered  by  the  patent.  In  this  respect  there  is,  in  our  opinion, 
error  to  the  prejudice  of  the  appellee,  and  the  patent  line  itself 
ought  to  be  established  as  the  boundary. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  so  far  as  it  establishes  the  boundary  line  be  revers- 
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ed,  and  that  in  lieu  thereof,  the  line  be^^inning  at  the  bayou  Grosse 
Tete,  at  the  Point  B,  as  shown  on  the  plat  of  survey  No.  2  in 
the  record,  and  running  north,  52  degrees  east,  be  and  the  same 
is  hereby  decreed  to  be  the  boundary  line  between  the  parties ; 
that  in  other  respects,  except  as  to  costs,  the  judgment  be 
affirmed ;  and  that  the  defendant,  Slack,  pay  the  costs  of  both 
courts. 


John  J.  Cain  v.  Louis  Bouligny. 

No  law  creates  any  legal  mortgage  on  the  estate  of  a  maishal  of  the  City  Conrt  of 
Lafayette  for  the  faithful  discharge  of  the  duties  of  his  office,  nor  can  any  such 
mortgage  be  created  by  recording  his  official  bond  in  the  office  of  the  Recorder  of 
Mortgages.  The  tenth  sect,  of  the  act  of  15  March,  1830,  establishing'a  mort- 
gage on  the  estates  of  sherifis,  does  not  apply  to  marshals. 

No  legal  mortgage  exists  but  in  the  cases  provided  for  by  the  Cm\  Code,  or  by  sub* 
sequent  statutes.    C.  C.  3380. 

Appeal  by  one  Laizer  from  a  judgment  of  the  District  Court 
of  the  First  District,  Buchanan^  J. 

McKinney,  for  the  petitioner. 

C.  Janirij  for  the  defendant. 

No  counsel  appeared  for  the  appellant. 

Simon,  J.  This  is  an  appeal  from  a  judgment  ordering  a 
mandamus  to  be  issued,  commanding  the  Recorder  of  Mortgages 
of  the  parish  of  Jefferson  to  erase  from  the  records  of  his  ofBce 
the  bond  of  the  appellee,  as  Marshal  of  the  City  Court  of  Lafay- 
ette, which  the  Recorder  certifies  as  creating  a  general  mortgage. 

The  law  by  virtue  of  which  the  City  Court  of  Lafayette  was 
established,  was  passed  on  the  2d  of  April,  1836.  Bullard  & 
Curry's  Digest,  229.  It  is  true  that  by  the  6th  section  of  this 
law,  the  Marshal  to  be  appointed  is  to  give  a  bond  in  the  manner 
prescribed  for  sheriffs^  conditioned  for  the  faithful  and  honest 
discharge  of  the  duties  of  his  office,  which  bond  is  to  be  filed 
with  the  clerk  of  the  court ;  and  that  by  the  10th  section,  the 
bond  80  given  by  the  Marshal  may  be  cancelled  in  the  manner 
provided  by  law  for  cancelling  sheriffs'  bonds. 


Digitized  by 


Google 


160  NEW  ORLEANS, 


Daniels  v.  Andrews. 


But,  the  Civil  Code,  art.  3280,  declares,  that  there  shall  be  no 
legal  mortgages  but  those  which  are  recognized  by  that  Code  ; 
and  among  the  laws  passed  subsequently,  there  is  but  one  which 
establishes  a  legal  mortgage  on  the  estates  of  sheriffs,  for  the 
purpose  of  securing  the  due  performance  of  their  duties,  and  the 
due  payment  of  all  sums  for  which  they  may  be  liable  as  collec- 
tors of  taxes.  B.  &  C.'s  Digest,  729,  §  126.  This  law  is  not 
applicable  to  marshals,  and  we  must,  therefore,  conclude,  that  the 
recording  of  the  appellee's  bond  cannot  have  the  effect  of  a  gen- 
eral mortgage  on  his  property  ;  and  that  the  inscription  was  pro- 
perly ordered  to  be  erased.    8  Mart.  N.  S.  244,  316.    2  La.  48. 

Judgment  affirmed,^ 


Lewis  Daniels  v.  William  J.  Andrews. 

Where  a  case  in  which  the  defendant  prayed  for  a  trial  by  jory,  has  been  transfer- 
red to  the  docket  of  cases  to  be  tried  by  the  court,  in  consequence  of  the  defen- 
dant's failure  to  advance  the  compensation  allowed  to  the  jurors,  as  required  by 
the  statute  of  10  February,  ]841,  s.  17,  and  has  been  taken  up  as  a  court  case-, 
it  will  be  too  late,  at  the  moment  of  trial,  to  tender  the  compensation,  and  to 
move  for  a  re-transfer  of  the  case  to  the  jury  docket 

An  affidavit  for  a  continuance  on  the  ground  of  the  absence  of  a  witness,  which 
does  not  show  the  materiality  of  his  testimony,  nor  due  diligence  to  procure  his 
attendance,  is  insufficient. 

Action  for  damages  against  defendant  for  falsely  representing  to  plaintiff,  that  he 
had  concluded  a  contract  for  him  for  the  delivery  of  a  quantity  of  shells,  at  a  cer- 
tain price  per  barrel.  It  was  proved  that  no  such  contract  had  been  made ;  but 
defendant  answered,  that  he  was  willing  to  receive  the  shells  at  the  price  men- 
tioned, and  to  pay  the  costs.  Per  Curiam  :  The  court  cannot  compel  a  party 
to  accept  a  new  contract  in  lieu  of  one  already  violated,  with  a  new  party  and 
under  different  circumstances,  nor  to  waive  his  right  to  recover  damages. 

Appeal  from  the  District  Court  of  the  First  District,  Bucfia- 
nan,  J. 
if.  H.  Chinn^  for  the  plaintiff. 


*  a  mistake  into  which  the  court  fell,  in  preparing  the  opinion  in  this  case,  as  to 
the  laws  creating  mortgages  on  the  estetes  of  sheriffii,  having  been  subsequently 
corrected  by  Simon,  J.,  the  opinion  is  published  as  corrected. — RsroRTEa. 
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Lockett  and  Micou.  for  the  appellant. 

BuLLARD,  J.  The  plaintiff  alleges,  that  he  is  a  planter,  of  the 
State  of  Mississippi,  but  has  occasionally  contriljuted  to  supply 
New  Orleans  with  wood,  shells,  and  other  commodities ;  and 
that  the  defendant,  Andrews,  was  his  commission  merchant,  and 
the  consignee  of  his  wood  and  freight.  That  the  defendant  re- 
presented to  him,  by  letter,  that  he  had  made  a  contract  for  him 
for  the  delivery  of  eight  or  ten  thousand  barrels  of  shells,  at 
thirty-three  cents  per  barrel ;  and  that,  in  order  to  comply  with 
said  contract,  he  reduced  his  cotton  crop,  and  began  to  procure 
and  transport  the  shells  to  the  city.  After  a  small  part  had  been 
delivered,  the  plaintiff  was  informed  that,  in  point  of  fact,  no  such 
contract  had  been  made,  but  that  the  defendant  had  made  false 
representations  to  him  on  the  subject,  for  the  sake  of  getting  the 
commissions  ;  and  the  present  action  was  brought  to  recover 
damages  for  such  misrepresentations,  whereby  the  plaintiff  failed 
to  make  large  profits. 

The  case  was  clearly  made  out  by  evidence  furnished  by  the 
defendant  himself  in  his  various  letters,  in  which  he  at  first  stated 
in  positive  terms,  that  he  had  entered  into  a  contract,  and  after- 
wards admitted  that  no  such  contract  had  been  made.  The  court 
below  assessed  the  damages  at  four  hundred  and  forty -eight  dol- 
lars ;  and  the  defendant  appealed. 

The  case  is  before  ns  on  two  bills  of  exceptions,  from  the  first 
of  which  it  appears,  that  when  the  case  was  called  for  trial,  the 
defendant  moved  for  a  jury,  as  was  prayed  for  in  his  original  an- 
swer, and  offered  to  pay  the  fees,  as  required  by  the  act  of  1841. 
The  motion  was  overruled,  on  the  ground  that  it  came  too  late. 
The  trial  took  place  in  January,  1842,  and  the  case  was  pending 
when  the  act  of  1841  was  promulgated.  That  act  requires,  that 
cases  then  pending  should  be  struck  from  the  jury  docket,  unless 
the  compensation  allowed  to  jurors  be  advanced  by  the  party  de- 
manding a  trial  by  jury.  The  case  appears  to  have  been  regu- 
larly taken  up  as  a  court  case,  and  we  are  to  presume  had  been 
transferred  to  that  docket,  on  the  defendant's  neglecting  to  ad- 
vance the  jury  fee.  B.  &  C.'s  Dig.  520.  It  was,  therefore,  too 
late  at  the  moment  of  trial,  to  re-transfer  the  case  to  the  jury 
docket. 
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The  second  bill  of  exceptions  shows  that  the  court  refused  to 
postpone  the  trial  on  account  of  the  absence  of  a  witness,  whose 
testimony,  it  had  been  agreed,  should  betaken  by  consent.  The 
defendant's  affidavit  shows,  that  the  witness  attended  according 
to  appointment  with  the  plaintiflF's  counsel,  for  the  purpose  of 
cross-examination,  but  that  the  counsel  did  not  attend.  This 
fact  was  admitted ;  but  the  court  overruled  the  motion  on  the 
ground  that  proper  diligence  had  not  been  shown  to  produce  the 
witness,  or  to  establish  that  he  was  absent.  The  court  did  not 
err.  The  affidavit  is  clearly  insufficient  for  the  purpose  for  which 
it  was  offered.  Nothing  shows  the  materiality  of  the  testimony 
of  the  absent  witness,  and  no  diligence  was  used  to  procure  his 
attendance,  or  to  show  his  absence.  The  offer  of  the  defendant 
in  his  answer,  and  repeated  on  the  trial  of  the  cause,  to  receive 
the  shells  called  for  by  the  alleged  contract,  at  thirty-three  cents 
per  barrel,  and  to  pay  the  costs,  cannot  avail  him.  The  court 
cannot  compel  a  party  to  accept  a  new  contract  in  lieu  of  one 
which  has  been  already  violated,  and  with  a  new  party,  nor  to 
waive  his  right  to  recover  damages  in  a  case  so  clearly  made  out, 
upon  an  offer  to  adopt  the  contract  falsely  represented  by  the  de- 
fendant to  have  existed,  and  that  under  totally  different  circum- 
stances. 

Judgment  affirmed. 


Charles  A.  Jacobs  v.  Wilhelmus  Bogart. 

1^  0^1  All  actions  pending,  and  all  claims  against  one  who  has  made  a  forced  surrender 
under  the  statute  of  25  March,  1808,  for  the  relief  of  insolvent  debtors  in 
actual  custody,  must  be  removed  to,  and  cumulated  in  the  tribunal  before  which 
the  insolvent  proceedings  are  pending. 
No  security  is  required  by  the  statute  of  25  March,  1808,  relative  to  insolvent 
debtors,  from  syndics  appointed  under  the  provisions  of  that  act.  The  first  sec- 
tion of  the  act  of  13  March,  1837,  is  the  only  law  requiring  syndics  to  give  se- 
curity, and  it  relates  exclusively  to  insolvent  proceedings  in  cases  of  the  voluntary 
surrender  of  property  under  the  statute  of  20  February,  1817.  The  statute  of 
1817  does  not  apply  to  forced  surrenders.  The  two  modes  of  surrender  are 
distinct,  and  governed  by  different  laws. 
Where  a  creditor  who  has  been  placed  on  the  schedule  of  an  insolvent,  and  made 
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a  party  to  the  proceedin|pB  for  a  forced  surrender  under  the  act  of  1808,  does 
not  prove  his  debt,  nor  make  any  opposition  in  the  lower  court  to  the  discharge 
of  the  insolvent  from  his  debts,  it  will  be  tqp  late  to  oppose  his  discharge  on  an 
appeal. 

A  seizure  under  a  fi.  fa.  of  property  of  a  debtor  made  after  a  petition  has  been 
presented  for  a  forced  surrender  under  the  act  of  1808,  is  illegal.  Act  of  25 
March,  1808,  s.  30. 

No  appeal  will  lie  from  a  judgment  setting  asfHe  a  seizure  of  the  property  of  an 
insolvent,  made  under  a^  /a.,  issued  after  the  commencement  of  the  insolvent 
proceedings.  'Ptr  Curiam :  The  judgment  works  no  irreparable  injury.  It  does 
not  deprive  the  party  of  any  advantage  be  may  have  gained  by  the  seizure, 
which  may  be  claimed  on  the  filing  of  the  tableau  of  distribution.  Its  only  eiTect 
is  to  place  the  property  in  the  hands  of  the  syndic  to  be  administered. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Mau- 
riarif  J.,  presiding. 

O.  B.  and  L.  C,  Duncan^  for  the  appellant. 

Peyton^  L   W.  Sniih  and  Grymes^  for  the  syndic 

MoRPHT,  J.    The  facts  which  led  to  this  appeal  are  as  fol- 
lows:    In  December,  1837,  Coleman  Williams  obtained  in  the 
District  Court  of  the  First  Judicial  District,  a  judgment  against 
Wilhelmiis  Bogart,  for  •16,716  32.    In  April,  1840,  Charles  A. 
Jacobs,  also  a  judgment  creditor  of  Bogan,  instituted  proceedings 
against  him  in  the  Commercial  Court,  to  .compel  a  forced  sur- 
render of  all  his  property,  under  the  act  of  1808,  for  the  relief  of 
insolvent  debtors  in  actual  custody.    The  creditors  met  in  open 
court,  voted  unanimously  for  W.  Bogart  to  be  the  syndic  of  his 
own  estate,  giving  him  the  most  extensive  powers,  and  dispens- 
ing him  from  the  necessity  of  furnishing  security ;  whereupon, 
on  the  27th  of  July,  1840^  a  judgment  was  entered  below  ap- 
pointing the  insolvent  as  syndic,  and  forever  discharging  him 
from  imprisonment,  from  all  suits  and  actions  pending  against 
him,  and  from  all  debts  by  him  theretofore  contracted.    After 
these  proceedings  had  commenced,  to  wit,  on  the  6th  of  Ma^ 
1840,  Coleman  Williams,  who  was  a  party  to  them,  and  whose 
name  figured  on  the  schedule  for  the  full  amount  of  his  debt, 
caused  an  alias  fi.  fa.  to  be  issued  on  his  judgment  from  the 
District  Court,  which  the  Sheriff  returned  as  *'  stayed  by  the 
failure  of  the  defendant.'^    On  a  suggestion  of  the  failure  of  Bo- 
gart, the  District  Court  ordered  the  suit  of  Williams  against  him 
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to  be  transferred  to  the  Oornmeroial  Court,  there  to  be  cumulated 
with  the  insolvent  proceedings.  As,  notwithstanding  the  return 
of  the  Sheriff  on  the  alias  fi,  fa.^  there  had  been  certain  money 
and  notes  seized  under  it,  by  process  of  garnishment,  in  the  City 
Bank  of  New  Orleans,  a  rule  for  the  release  of  this  seizure  was 
taken  by  the  syndic  on  Williams,  and,  on  the  29th  of  August, 
1840,  a  judgment  was  rendered  on  it,  setting  aside  the  seizure, 
and  ordering  the  Bank  to  pay  over  to  the  syndic  the  said  money 
and  notes.  On  the  4ih  of  December  following,  Williams  took  a 
rule  on  the  syndic  to  show  cause  why  this  suit  against  Bogart 
should  not  be  transferred  to  the  District  Court,  on  the  ground 
that  it  had  been  removed  without  notice  to  him,  and  that  there 
were  questions  therein  pending  between  parties,  other  than  the 
said  Bogart,  of  whom  the  court  below  could  take  no  jurisdic- 
tion without  their  consent.  This  rule  was  discharged  ;  whereup- 
on Williams  appealed ;  but  in  his  petition  of  appeal,  and  in  the 
order  of  the  Judge,  it  is  distinctly  stated,  that  the  appeal  is  taken 
from  the  judgment  of  the  27th  of  July,  1810,  appointing  Bogart 
as  syndic  without  requiring  of  him  security  for  his  faithful  ad- 
ministration, and  discharging  him  from  his  debts,  and,  among 
others,  from  that  due  to  the  appellant,  and  also  from  the  judg- 
ment of  the  29th  of  August,  184();  releasing  from  the  appellant's 
seizure  the  money  and  effects  held  by  the  City  Bank  of  New 
Orleans.  The  only  point  made  by  the  appellant  in  this  court, 
and  upon  which  he  claims  our  interference  is,  that  there  is  error 
in  the  judgment  discharging  the  rule  he  had  taken  to  have  his 
case  sent  back  to  the  District  Court,  from  which  he  says  it  was 
improperly  removed  to  the  court  below.  This  point  we  should 
not  perhaps  notice  at  all,  as  there  is  no  appeal  from  the  judg- 
ment before  us.  But  were  we  even  to  consider  the  appeal  taken 
as  extending  to  it,  we  cannot  see  how  the  court  erred.  It  is  well 
settled,  that  all  suits  and  claims  against  an  insolvent  must  be  re- 
moved to,  and  cumulated  in  the  tribunal  before  which  the  insol- 
vent proceedings  are  pending.  The  order,  or  judgment  of  the 
District  Court  for  the  transfer  of  the  cause,  was  made  on  the  12lh 
of  June,  1840,  one  month  before  the  meeting  of  the  creditors  took 
place,  and  was  not  executed  by  the  actual  removal  of  the  record 
antil  the  26th  of  August  following.    If  this  order  was  erroneous, 
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it  ought  to  be  appealed  from,  and  the  cause  retained  in  the  Dis- 
trict Court  until  the  decision  of  this  court  could  be  had  ;  but  it 
cannot  be  seriously  expected  of  us,  to  revise  an  executed  judg- 
ment of  the  District  Court,  on  an  appeal  from  the  Commercial 
Court, 

We  shall  now  proceed  to  examine  the  two  judgments  com- 
plained of  in  the  petition  of  appeal. 

The  first  is  that  which  appoints  the  insolvent  syndic  of  his 
creditors,  without  requiring  security,  and  which  discharges  him 
from  his  debts^ 

The  proceedings  in  this  case  clearly  originated  and  were  car- 
ried on  under  the  7th  section  of  the  act  of  1808,  for  the  relief  of 
insolvent  debtors  in  actual  custody.     B.  &  C.'s  Dig.  481.    This 
act  does  not  provide  that  the  syndic,  or  commissioner  to  be  ap- 
pointed under  it,  shall  give  any  security.    The  only  law  requir- 
ing syndics  to  give  such  security  is  the  first  section  of  the  act  of 
the  13th  of  March,  1837,  which  expressly  professes  to  amend  the 
14th  section  of  the  act  of  1817,  relative  to  the  voluntary  surren- 
der of  property,  and  the  provisions  of  which  are  confined  to  in- 
dividuals who  shall  not  yet  have  been  imprisoned  for  debt.     The 
law  of  1837  does  not  purport  to  amend  any  other  act  than  that  of 
1817,  nor  to  regulate  insolvent  proceedings  in  any  other  cases 
than  those  embraced  by  that  act.    The  statute  of  1817  provides 
for  voluntary,  not  forced  surrenders.    The  two  modes  of  surren- 
der are  distinct,  and  governed  by  different  laws.     This  court,  in 
the  case  of  The  Planters'  Bank  et  aL  v.  Lanusse  et  al,  held, 
that  (he  act  of  1817,  directing  the  proceedings  to  be  pursued  in 
cases  of  voluntary  surrender,  does  not  govern  those  that  are 
forced.  10  Mart.  690.  It  would  seem  then  to  follow,  that  the  pro- 
visions of  the  act  of  1837  should  not  be  extended  to  proceedings 
had  under  the  law  of  1808,  and  that  no  security  can  be  required 
of  a  syndic,  or  assignee,  appointed  by  creditors  at  a  meeting  in 
open  court,  under  the  provisions  of  that  act.     But  even  were  the 
law  of  1837  to  be  considered  as  applicable  to  cases  of  forced  sur- 
render, the  first  section  provides,  that  the  syndic  shall  not  be  re- 
quired to  give  security,  if  two-thirds  of  the  creditors  in  number 
and  amount  dispense  with  it.    B.  &  C.'s  Dig.  498.     In  this  case 
the  creditors  unanimously  dispensed  with  this  security ;  and 
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among  those  who  so  voted,  were  the  only  two  mortfirage  or  pri- 
vileged creditors  appearingon  the  schedule,   to  wit,  Bogart  & 
Hawthorn  and  Joseph  Fowler.     It  is  true,  that  a  proviso  at  the 
end  of  this  section,  requires  the  syndic  to  give  security  for  the 
amount  of  the  mortgage  and  privileged  claims ;  but  it  is  not 
shown  that  there  were  any  such  claims  besides  those  of  the  two 
creditors  who  voted  for  a  dispensation  of  the  security.    This  pro- 
viso was  clearly  intended  to  protect  the  mortgage  and  privi- 
leged creditors  against  the  overwhelming  votes  of  the  ordinary 
creditors.    The  appellant  has  not  shown  himself  to  be  a  mort- 
gage creditor.    He  was  a  party  to  the  concurso  ;  did  not  appear 
to  prove  his  debt  at  the  meeting  of  the  creditors  in  open  court ; 
made  no  opposition  to  the  proceedings  out  of  which  an  issue 
could  be  formed,  but  stood  by,  suffering  the  proceedings  in  in- 
solvency to  be  closed,  and  then  appeals  from  the  several  orders 
rendered  in  the  course  of  such  proceedings,  when,  perhaps,  under 
the  third  section  of  the  act  of  1808,  he  should  not  be  considered 
as  a  creditor  at  all.     B.  &  C.'s  Dig.  480.    The  judgment  below, 
moreover,  does  not  decree  that  the  syndic  be  dispensed  from  giv- 
ing security,  nor  does  it  mention  anything  on  the  subject.    If, 
under  the  law,  he  was  bound  to  give  security,  he  could  at  any 
time  have  been  ordered  to  do  so.    ^ut  the  appellant  has  asked 
for  no  such  relief  below ;  and  we  will  not  presume  that  had  he 
made  a  lawful  demand  of  the  inferior  court,  it  would  have  been 
denied  to  him.    As  to  the  discharge  granted  to  the  insolvent,  it 
was  the  natural  consequence  of  the  proceedings  had  under  the 
act  of  1808.    The  judgment  is  to  the  effect,  and  in  the  very  words 
of  the  third  section  of  that  law.     The  appellant  was  a  party  to 
those  proceedings,  as  he  himself  alleges  in  his  petition  of  appeal. 
Not  having  appeared  to  prove  his  debt,  nor  made  opposition  to  the 
insolvent's  discharge,  it  is  now  too  late  to  oppose  it ;  and  he  can- 
not be  listened  to. 

The  other  order  or  decree  which  Williams  has  appealed  from, 
is  that  making  absolute  the  rule  taken  by  the  syndic,  to  release 
from  his  seizure  the  money  and  notes  in  the  City  Bank.  Of  the 
correctness  of  this  judgment  we  can  entertain  no  doubt  The 
alias  fi.  fa.  under  which  this  seizure  was  made,  wiis  issued  after 
the  commencement  of  the  insolvent  proceedings  in  the  Commer- 
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cial  Court,  and  was  unauthorized  by  law.  B.  &  C.'s  Dig.  484. 
This  judgment,  moreover,  is  not  such  a  final  one  as  an  appeal  will 
lie  from.  The  setting  aside  the  seizure,  did  not  deprive  the 
plaintiff  in  that  suit  of  any  of  the  advantages  he  may  have  gain- 
ed by  it.  He  can  claim  them  upon  the  filing  of  a  tableau  of 
distribution.  In  the  mean  time  he  sustains  no  irreparable  injury. 
The  only  effect  of  the  order  is,  to  place  the  money  and  effects  in 
the  hands  of  the  syndic,  to  be  administered  upon  ;  and  in  this  we 
see  no  error. 

Judgment  affirmed. 


Succession  op  Francisco  de  Paula  de  Lizardi — Juan 
Ygnacio  de  Ega»a  and  others,  Appellants. 

An  attorney  in  fact  appointed  by  the  natural  tutrix  of  minor  heirs  residing  abroad, 
cannot  represent  the  heirs  in  the  settlement  of  the  succeasion  of  their  father, 
opened  in  this  State,  where  the  property  left  by  the  deceased  was  held  in  com- 
munity, and  the  natural  tutrix  as  surviying  spouse,  has  rights  which  must  be  ex- 
ercised contradictorily  with  the  minor  heirs.  In  such  a  case,  an  attorney  must 
be  appointed  to  represent  the  absent  heirs.  C.  C.  1654.  Per  Curiam:  If  the 
natural  tutrix  were  present,  having  rights  to  exercise  contradictorily  with  the  mi- 
nor  heirs,  she  could  not  represent  them ;  an  under-tutor  alone  could  act  for  them. 
C.  C.  301. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudez,  J. 

L.  Janin^  for  the  appellants. 

Blache,  attorney  for  the  absent  heirs,  contra. 

Simon,  J.  Francisco  Paula  de  Lizardi  died  at  Paris,  on  the 
10th  of  March,  1842.  He  left  a  will,  in  which  he  instituted  his 
wife  and  his  children  his  universal  heirs,  in  the  words  following, 
to  wit ;  ^'  I  direct  that  the  capital  which  I  was  possessed  of  at  the 
time  of  my  marriage,  in  1828,  with  Donna  Helena  Cubas,  as  it 
appears  by  the  balance  made  up  to  the  end  of  said  year,  of  the 
bouse  which  bore  the  designation  of  Lizardi  Brothers,  and  that 
which  I  have  gained  since  then,  be  divided  into  two  equal  parts ; 
the  one  to  belong  to  my  wife,  and  the  other  ]yaTt  to  be  distributed 
in  perfectly  equal  shares  among  my  six  children,  &c."    The  pro- 
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bate  of  this  will  was  regularly  granted  by  the  Prerogative  Conrt 
of  the  Archbishop  of  Canterbury,  in  London. 

It  appears,  furtheir,  that  the  testamentary  executors  appointed 
by  the  deceased  in  his  testament,- and  the  widow,  as  natural  tutrix 
of  her  children  and  co-heirs,  sent  their  powers  of  attorney  to 
Messrs.  Juan  Ygnacio  de  Egafia,  Felix  Grima,  and  Alexander 
Gordon,  all  residing  in  New  Orleans,  for  the  purpose  of  taking 
possession  of  the  estate  in  Louisiana,  composed  of  real  and  per- 
sonal property  situated  at  New  Orleans  and  elsewhere,  and  of  ad- 
ministering the  same  and  disposing  thereof,  according  to  the 
terms  of  the  said  powers  of  attorney;  whereupon  the  said  attor- 
neys in  fact,  in  the  names  of  their  constituents,  made  application 
to  the  court,  a  qua,  praying  that  one  of  them  might  be  appointed 
dative  testamentary  executor  ;  that  the  applications  made  by  other 
persons  be  rejected ;  or  that  they  be  allowed  to  take  possession  of 
the  estate,  and  accept  it  for  their  constituents  under  the  benefit  of 
an  inventory  ;  and  that  one  or  two  of  them  be  appointed  admin- 
istrator, (fcc. 

Divers  proceedings  were  had  before  the  Probate  Court  in  rela- 
tion to  the  said  testamentary  succession,  the  dative  testamentary 
executorship  of  which  was  claimed  by  several  persons;  when, 
after  having  heard  the  evidence  of  all  the  applicants,  in  support 
of  their  respective  pretensions,  the  court,  a  qua,  decided  that  Felix 
Grima,  Esq.,  should  be  appointed  dative  testamentary  executor  of 
the  last  will  of  the  deceased,  and  rejected  the  demands  of  the 
other  applicants. 

The  dative  testamentary  executor  subsequently  petitioned  the 
Probate  Court,  to  be  authorized  to  cause  inventories  of  all  the  pro- 
perty belonging  to  the  said  succession,  situated  in  the  parish  of 
Orleans,  and  in  other  parishes  of  the  State,  to  be  made  according 
to  law ;  whereupon  it  was  ordered,  that  said  inventories  should 
be  taketi  in  the  presence  of  all  the  parties  interested,  as  well  as  in 
the  presence  of  Martin  Blache,  Esq,,  appointed  by  said  order 
to  represent  the  absent  heirs  of  the  deceased.  From  this  judg- 
ment appointing  counsel  to  represent  the  absent  heirs,  and  from 
the  judgment  appointing  a  dative  testamentary  executor,  the  at- 
torneys in  fact  have  appealed. 

The  appellants  appear  to  have  abandoned  their  appeal,  from  the 
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judgment  appointing  a  dative  testamentary  executor;  and  the 
only  question  submitted  by  the  parties  for  our  consideration  and 
solution  is,  whether  the  court,  a  qua,  acted  correctly  in  appoint- 
ing counsel  to  represent  the  absent  heirs  of  the  deceased,  whilst 
it  has  been  shown  that  said  heirs,  who  are  all  minors,  are  repre- 
sented in  the  State  by  the  appellants,  as  the  agents  or  attorneys 
in  fact  of  their  mother  and  natural  tutrix  ? 

From  the  very  terms  of  the  testamentary  disposition  it  is  shown, 
that  the  testator  had  acquired  property  since  his  marriage  with 
the  minors'  mother.  Such  property,  if  situated  in  Louisiana,  be- 
longs to  the  community  of  acquests  and  gains  recognized  by  our 
laws,  though  the  parties,  (but  this  is  not  to  be  decided  in  this 
case,)  or  either  of  them,  may  have  resided  elsewhere ;  and,  at  the 
time  of  the  dissolution  of  the  marriage,  all  effects  which  both  hus- 
band and  wife  reciprocally  possessed,  are  presumed  common  ef- 
fects or  gains,  until  the  contrary  be  shown.  Civ.  Code,  art.  2374. 
5  Mart.  N.  S.  580.  7  Ibid.  48.  1  La,  206.  2  Ibid.  190.  It  is 
clear,  therefore,  that  all  the  property  left  in  this  State  by  the  de- 
ceased, must  be  at  least  presumed  to  belong  to  the  community 
formerly  existing  between  him  and  the  minors'  mother  and  tutrix, 
to  be  governed  by  our  laws  ;  and  that  all  such  property,  if  really 
belonging  to  the  community,  must  be  divided  equally  between 
the  widow  in  her  own  right,  and  the  heirs  of  the  deceased,  in 
right  of  their  father,  or  disposed  of  according  to  his  will.  Civ. 
Code,  art.  2375. 

If  the  widow  were  in  Louisiana,  acting  for  herself  and  as  tutrix 
of  her  children,  it  is  obvious,  that  having  rights  to  exercise  con- 
tradictorily with  the  minors,  she  could  not  represent  them  in  any 
of  the  acts  relative  to  the  conimunity,  or  to  the  estate  by  them  in- 
herited. Those  acts  under  art.  301  of  our  Code,  should  be  per- 
formed by  the  under-tutor,  who  is  authorized  to  act  whenever  the 
interest  of  the  minor  is  in  opposition  to  that  of  the  tutor ;  and 
upon  whom  alone  would  devolve  the  duty  of  representing  the 
minors  at  the  inventory.  See  Boileux,  vol.  1,  tit.  10,  chap.  2,  § 
6.  Here  it  does  not  appear  that  the  minors  have  ever  been  pro- 
vided with  an  under-tutor.  If  they  have  been  so  provided,  he 
has  not  sent  any  power  of  attorney ;  and  it  is  evident,  that  al- 
though the  appellants  are  fully  empowered  to  represent  the  testa- 
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tor's  widow,  not  only  in  her  own  right  ns  testamentary  heir,  but 
also  as  natural  tutrix  of  her  children  and  co-heirs,  they  have  no 
right  to  represent  the  latter,  and  to  act  for  them  in  the  transac- 
tions or  proceedings  in  which  their  interest  may  be  adverse  to,  or 
in  conflict  with  those  of  their  tutrix. 

Now,  under  art.  1654  of  our  Code,  when  some  of  the  testator's 
heirs  are  absent,  and  not  represented  in  the  State,  it  is  made  the 
duty  of  the  Judge  to  appoint  for  them  a  counsel,  whose  duty  it 
shall  be  to  assist  for  them  at  the  inventory  of  the  effects  left  by 
the  testator,  to  take  care  of  their  interests,  &c.  Under  the  cir- 
cumstances of  the  case  we  are  of  opinion,  that  it  was  proper,  and 
even  necessary,  to  appoint  a  counsel  for  the  absent  heirs  of  the 
testator ;  and  that  the  Judge,  a  quoy  did  not  err  in  making  such 
appointment. 

Judgment  affirmed^ 


Nathaniel  Montross  and  another  v.  Doak  and  another. 

The  naming  of  a  city  at  large  is  not  such  an  indication  of  a  place  of  payment  of  a 
note,  as  will  make  it  necessary  to  make  a  demand  anywhere  to  entitle  the  hold- 
er to  recover.  Per  Curiam :  The  words  place  of  payment  mean  a  house,  bank, 
counting-room,  store,  or  place  of  business,  where  the  holder  can  present  the  note, 
and  the  maker  provide  or  deposit  funds  to  meet  it,  and  where  a  legal  offer  to  pay 
can  be  made. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Emerson^  for  the  plaintiffs. 

Claiborne,  for  the  appellants. 

MoRPHY,  J.  The  defendants,  who  reside  out  of  the  State,  are 
sued  under  our  attachment  laws,  as  the  makers  of  three  pro- 
missory notes,  dated  and  made  payable  at  New  Orleans.  The 
defence  set  up  is,  that  no  demand  was  made  at  the  place  of 
payment  mentioned  in  the  notes,  and  that  under  the  settled  ju- 
risprudence of  this  court,  such  a  demand  is  a  condition  precedent 
to  the  right  of  recovery.  The  various  decisions  in  our  Reports, 
to  which  the  counsel  for  the  appellants  has  referred,  apply  to 
cases  where  a  particular  and  certain  place  of  payment  is  speci- 
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fied  in  the  body  of  the  note.  The  words  place  of  payment^  must 
receive  a  reasonable  construction.  They  mean  a  house,  bank? 
counting  room,  store,  or  place  of  business,  where  the  holder  can 
present  the  note,  where  the  maker  can  deposit  or  provide  funds 
to  meet  it,  and  where  a  legal  offer  to  pay  can  be  made.  The 
naming  of  a  city  at  large,  is  not  such  an  indication  of  a  place  of 
payment,  as  can  make  it  incumbent  on  the  holder  to  make  a  de- 
mand anywhere  before  he  can  entitle  himself  to  recover,  from 
the  impossibility  of  knowing  at  what  particular  place  or  spot, 
within  the  limits  of  the  city,  such  a  demand  should  be  made. 
Lex  neminem  cogit  ad  vana  sen  impossibilia.  Were  it  shown 
that  the  makers  had  a  domicil,  or  place  of  business  in  New  Or- 
leans, it  might  perhaps  be  contended  that,  under  the  terms  used 
in  the  note,  a  demand  should  have  been  made  at  such  domicil  or 
place  of  business  ;  but  the  defendants  are  non-residents,  and  have 
no  place  of  business  in  the  city.  In  relation  to  the  liability  of 
the  drawer  and  endorsers  of  a  bill  drawn  upon  a  person  resident 
in  A,  but  made  payable  in  JB,  a  large  city,  without  specifying  any 
particular  place  in  jB,  it  has  been  held  to  be  sufficient  for  the 
holder  either  to  present  the  bill  to  the  drawer  for  payment  at  his 
place  of  residence,  or  to  have  the  bill  at  the  place  where  it  is  pay- 
able on  the  day  of  payment,  and  there  to  have  it  protested, 
without  making  any  inquiry  for  the  drawer.  Bailey  on  Bills, 
210.  3  Johnson,  208.  3  Kent,  96.  As  the  notes  sued  on,  men- 
tion no  particular  or  certain  place  of  payment,  no  demand 
anywhere  was,  in  our  opinion,  necessary  to  make  the  defend- 
ants liable. 

Judgment  affirmed. 


Digitized  by 


Google 


^ 


44  faS{ 


172  NEW  ORLEANS, 


Knight  T.  Laofear  and  another. 


John  Knight  v.  Ambrobe  Lanfear  and  another. 

Action  to  reeoyer  the  amoant  paid  to  dnfendanti  for  a  treasury  note,  endoned  by 
them  to  plaiotiff"  without  recourse."  It  was  proved  that  plaintiff  paid  a  premi- 
um for  the  note,  and  that,  after  the  sale,  it  was  discovered  that  the  nolo  had 
been  redeemed  at  the  Custom  House  and  cancelled,  but  that  it  had  been  after- 
wards purloined,  the  word  **  cancelled^  which  had  been  written  on  it,  extracted, 
and  the  note  put  into  circulation.  Held,  that  the  sale  must  be  rescinded  on  ac- 
count of  the  error  of  the  purchaser  as  to  the  suhstance  of  the  thing. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSj  J. 

Wharton^  for  the  plaintiff. 

Benjamin y  for  the  appellants.  If  the  plaintiff,  as  holder  of  the 
note,  has  a  claim  against  the  United  States,  the  defendants  are 
not  bound.  They  endorsed  it  without  recourse,  warranting  only 
that  it  constituted  a  good  and  genuine  claim  against  the  govern- 
ment— not  that  it  would  be  paid.  They  warranted  the  existence 
of  the  debt,  (Civ.  Code,  art.  2616,)  not  the  solvency  of  the  debt- 
ors. Ibid.  art.  2617.  The  Judge  below  has  decided,  that  defen- 
dants warranted  payment,  without  suit  or  contest. 

Martin,  J.  The  plaintiff  states,  that  he  purchased  from  the 
defendants  a  treasury  note,  of  the  sum  of  $1000,  with  interest, 
for  which  he  paid  the  amount  due  on  the  face  of  the  note,  with 
a  premium  of  one  per  cent ;  that  the  paper  which  was  delivered 
to  him,  purporting  to  be  a  treasury  note,  was  one  which  had 
been  redeemed  by  the  United  States,  and  by  them  received  in 
payment  of  duties,  wfiereby  it  had  become  absolutely  valueless. 
The  petition  concluded  with  a  prayer  for  judgment  for  the  money 
paid  to  the  defendants,  with  interest  and  costs. 

The  answer  admits  the  sale  of  the  treasury  note,  and  denies  all 
the  other  allegations. 

There  was  judgment  for  the  plaintiff,  and  the  defendants  have 
appealed.  The  evidence  shows,  that  after  the  note  was  received 
at  the  Custom  House  in  payment  of  duties,  the  word  "cancelled'* 
was  written  on  two  parts  of  it,  across  its  face ;  that  it  was  after- 
ward purloined  by  an  unknown  person,  and  the  word  "cancel- 
led" extracted  by  chemical  process,  and  the  note  put  into  circu- 
lation.   The  defendants,  into  whose  hands  it  came,  on  selling  it 
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to  the  plaintiff,  endorsed  on  it  the  words  "  without  recourse," 
written  over  their  signatures. 

The  counsel  for  the  defendants  and  appellants,  has  not  denied 
any  ])art  of  the  evidence  thus  introduced  by  the  plaintiff  and  ap- 
pellee, but  contends,  that  the  First  Judge  erred  in  concluding 
that  the  note  was  valueless.  He  has  shown,  that  the  officers  of 
the  United  States,  in  the  Treasury  Department,  and  in  the  Cus- 
tom House  at  New  Orleans,  were  guilty  of  gross  neglect,  after 
the  discovery  of  the  note  having  been  purloined,  in  refraining  to 
give  notice  of  it  to  the  public  ;  that  they  endeavored  to  conceal 
the  fact  for  some  time,  with  the  view  thereby  to  discover  the  of- 
fender ;  and  that  several  months  after  the  note  was  purloined,  a 
semi-annual  payment  of  interest  on  it  was  made,  and  the  note  re- 
cognized as  a  genuine  and  valid  one,  by  being  stamped  as  one  on 
which  the  interest  had  been  paid,  and  suffered  to  return  into  cir- 
culation. 

We  have  considered  the  defence  in  the  most  favorable  point  of 
view  in  which  it  can  be  placed  for  the  defendants.  We  have 
assumed  for  the  sake  of  argument,  that  the  conduct  of  the  officers 
of  the  Treasury  Department,  of  the  Custom  House,  and  of'  the 
bank  at  which  the  interest  was  paid,  has  been  such  as  to  entitle 
the  fair  holder  of  the  note  to  demand  its  amount  from  the  United 
States. 

It  is  clear,  that  the  sale  must  be  rescinded  on  account  of  the 
error  of  the  plaintiff,  (and  we  believe  of  the  defendants  also,)  as 
to  the  substance  of  the  object  of  the  sale.  Whatever  may  be  its 
value,  if  it  be  not  in  substance  what  the  purchaser  believed  he 
was  receiving,  his  error  must  invalidate  the  sale,  because  it  pre- 
vented his  consent  Non  videtur,  qui  erraty  consentire.  Pothier 
gives  us,  as  an  example  of  an  error  in  the  substance  of  the  thing, 
that  of  a  purchaser  of  a  pair  of  silver  candlesticks,  who  receives 
a  pair  of  inferior  metal,  which,  indeed,  are  not  valueless,  for  they 
may  be  used  for  all  those  purposes  for  which  silver  candlesticks 
can  be  employed.  His  error  does  not  result  from  his  having 
purchased  something  valueless,  but  something  different  from  that 
which  he  wished  to  purchase.  It  may  be  true,  that  the  note 
under  consideration,  on  a  representation  of  all  the  facts  of  the 
case  to  the  Congress  of  the  United  States,  or  probably  to  some 
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officer  of  the  Treasury  Department,  will  be  ordered  to  be  paid ; 
but  this  would  burthen  the  holder  with  delay,  trouble  and  ex- 
pense. It  may  be  said,  that  the  note  is  evidence  of  a  claim  on 
the  United  States ;  but  if  it  be,  it  is  that  of  an  unliquidated  claim. 
If  the  character  of  the  note,  and  all  the  circumstances  attending 
its  redemption^  the  purloining  of  it,  and  the  conduct  of  the  offi- 
cers of  the  United  States  before  and  after  the  purloining,  had 
been  disclosed  to  the  plaintiff  when  he  purchased  the  note,  it  is 
clear  he  would  not  have  given  a  premium  of  one  per  cent  on  its 
amount,  for  the  chance  of  a  successful  application  at  Washington, 
for  the  reimbursement  of  what  he  advanced.  He  wished  to  pur- 
chase, and  he  believed  he  was  purchasing  an  unadulterated  trea- 
sury note,  receivable  in  payment  of  duties  at  the  Custom  House, 
and  saleable  at  the  market  price — one  which  he  could  not  be 
compelled  to  take  back  after  he  had  sold  it.  He  was  in  an  error 
when  he  received  as  such  the  note  which  is  the  object  of  the 
present  suit.  His  error  prevented  his  consent ;  and  the  absence 
of  his  consent  deprived  the  sale  of  all  its  effects  and  consequen* 
ces. 

Before  the  sale,  the  defendants  had  a  claim,  as  their  counsel 
has  urged,  and  we  assume,  on  the  United  States  for  the  amount 
of  the  note.  This  claim  was  a  feir  object  of  sale,  if  its  nature 
had  been  disclosed ;  but  that  was  concealed,  and  was  probably 
unknown  to  them,  and  what  was  offered  for  sale  was  something 
quite  different  from  this  claim,  resulting  from  events  posterior  to 
the  receipt  of  the  note  at  the  Custom  House,  in  the  payment  of 
duties.    Our  learned  brother  in  the  Commercial  Court  did  not  err. 

Judgment  affirmed. 
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Andrew  Erwin  v.  John  Greene  and  others. 

Piaiatiff  sold  defendants  a  tract  of  land,  for  the  price  of  which  notes  were  taken 
bearing  interest,  at  a  certain  rate,  from  date  until  paid.    The  land  was  subject 

.  to  a  mortgage  in  favor  of  a  third  person,  and  it  was  stipulated  in  the  act  of  sale, 
that  the  notes  should  remain  with  a  depositary  until  the  vendor  should  cause  the 
mortgage  to  be  released,  and  that  the  notes  should  not  be  payable  until  such 
release.  It  was  admitted  that  the  land  was  capable  of  producing  revenue  by  be- 
ing  rented.  There  was  no  attempt  by  the  purchasers  to  relieve  themselves  from 
interest  by  depositing  the  price.  Held,  that  the  purchasers  knowing  that  the 
notes  were  not  to  b«  paid  until  the  release  of  the  mortgage,  and  having  consent- 
ed  that  interest  should  run  from  the  date  of  the  contract  until  payment,  the  in- 
terest must  be  paid  as  part  of  the  consideration  of  the  sale. 

Where  real  estate,  capable  of  producing  revenue,  is  sold  for  a  price  payable  at  a 
fixed  period,  and  the  note  of  the  purchaser  is  taken  for  the  price,  without  any 
stipulation  as  to  interest,  but  subject  to  the  condition  that  the  note  shall  remain 
on  deposit,  and  the  payment  not  be  demandable  until  the  vendor  shall  release 
a  mortgage  existing  on  the  property,  and  the  purchaser  has  possession  and  en- 
joyment of  the  thing  sold,  legal  interest  will  be  due  on  the  price  of  the  property 
from  the  time  when  the  principal  was  payable.  C.  C.  1933,  S531.  Though  en- 
titled to  suspend  the  payment  of  the  price  until  the  mortgage  be  released,  the 
purchaser  could  only  avoid  the  payment  of  interest  by  depositing  the  price.  C. 
C.2537. 

Appeal  from  the  District  Court  of  the  First  District,  Mauriauj 
J.  presiding. 

Benjamviy  for  the  plaintiff. 

Lockett  and  Micou,  for  the  appellanls. 

Simon,  J.  The  defendant,  Sewall,  condemned  in  solidoy  with 
his  co-defendants  to  pay  the  amount  of  sundry  promissory  notes, 
with  legal  interest  on  one  of  the  notes  from  the  time  when  due 
until  paid,  and  interest  at  six  per  cent  per  annum^  on  the  other 
notes  from  their  dates  until  paid,  is  appellant  from  the  judgment 
allowing  that  interest,  and  contends  that  the  allowance  of  inte- 
rest is  erroneous,  as  by  agreement  in  writing,  made  between  the 
vendor  and  vendee  of  the  property  for  the  price  of  which  the 
notes  were  given,  it  was  stipulated  that  the  notes  should  remain 
deposited  in  the  City  Bank  until  the  vendor  should  produce  a  cer- 
tificate, showing  the  mortgage  recited  in  the  several  acts  of  sale 
was  cancelled  and  released,  and  that  they  should  not  before  that 
period  be  due  or  demandable.    He  prays  that  the  judgment  ap- 
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pealed  from  be  reformed  in  this  particular,  by  rejecting  all  the  in- 
terest claimed  until  the  date  of  the  release  of  the  mortgage. 

Five  of  the  notes  sued  on  stipulate  that  they  shall  bear  interest 

from  date  until  paid,  at  the  rate  of  six  per  cent  per  annum  ;  and 

the  other,  made  payable  nine  months  after  date,  bears  no  interest. 

All  the  notes  are  identified  with  the  act  of  sale,  and  paraphed  ne 

varietur  by  the  notary. 

The  facts  of  the  case,  as  agreed  on  by  the  parties  to  the  suit, 
are  these  :  James  Erwin  caused  to  be  sold  at  public  auction,  on 
the  9th  of  March,  1837,  a  large  tract  of  land  divided  into  lots,  at 
which  sale  Peters  <fc  Millard,  John  Greene  (the  principal  defen- 
dant and  drawer  of  the  notes  sued  on,)  and  Henry  Lockett,  be- 
came purchasers,  the  whole  amount  of  the  sale  being  several  hun- 
dred thousand  dollars.  The  entire  property  was  then  subject  to 
a  mortgage  in  favor  of  John  McDonogh,  as  set  forth  in  the  sale 
to  Greene,  Peters  &  Millard,  and  Lockett,  which  mortgage  was  se- 
curity for  the  payment  of  notes  having  many  years  to  run.  By 
the  consent  of  J.  Erwin,  the  notes  of  Peters  &  Millard,  Lockett, 
and  Greene,  as  well  as  other  notes  of  other  vendees,  amounting 
altogether  to  $100,000  and  upwards,  were  deposited  with  the  no- 
tary, as  stated  in  the  acts  of  sale  ;  and  the  remaining  notes  were  de- 
livered to  the  vendor.  The  notes  of  Peters  &  Millard,  John 
Greene  and  Henry  Lockett,  thus  agreed  to  be  deposited,  were,  by 
consent  of  parties,  sealed  up  with  the  written  agreement  in  an 
envelope,  and  handed  over  to  R.  J.  Palfrey,  cashier,  and  they  re- 
mained so  deposited  under  seal  until  the  package  was  re-deliver- 
ed to  the  notary  on  his  producing  a  clear  mortgage  certificate. 
In  the  month  of  May,  1843,  the  debt  to  McDonogh,  which  had 
been  decreased  by  the  payment  of  notes  as  they  fell  due,  was  ex- 
tinguished by  payment  made  to  him,  in  advance,  of  the  sum  of 
$22,000,  the  remainder  of  his  debt.  Whereupon  the  mortgage 
in  his  favor  was  released  and  cancelled  indue  form ;  a  certificate 
showing  the  property  to  be  free  from  encumbrance  was  produced 
to  the  notary,  who  exhibited  it  to  the  cashier,  and  to  the  parties ; 
and  the  notes  were  accordingly  delivered  up  by  the  cashier  to  the 
notary,  who  delivered  them  to  the  vendor. 

It  is  also  admitted  that  the  town  lots  sold  as  aforesaid  by  James 
Erwin,  were  vacant  lots,  but  were  in  a  part  of  the  city  where 
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vacant  lots  were  susceptible  of  producing  revenue  by  being 
rented. 

The  question  which  this  case  presents  does  not  seem  to  be  an 
open  one,  since  the  decision  of  the  case  of  Ball  v.  Le" Breton^  19 
La.  147.  Indeed /as  the  case  stands,  it  does  not  only  bear  a  very 
great  analogy  to  the  one  last  quoted,  but  appears  even  stronger, 
from  the  fact  that  the  notes  sued  on  were  to  bear  interest  from 
date  until  paid.  Such  interest,  not  arising  ex  mora,  may  per- 
haps be  considered  as  a  part  of  the  price  of  the  property  sold, 
since  the  stipulation  in  the  act  of  sale  and  in  the  notes,  of  its  be- 
ginning to  run  on  the  very  day  that  the  contract  was  executed, 
and  at  the  very  moment  that  the  parties  were  providing  for  the 
notes  being  deposited  for  a  certain  length  of  time,  in  consequence 
of  the  existence  of  a  mortgage  on  the  property  sold,  shows  that 
the  vendee,  notwithstanding  his  knowledge  of  the  fact  that 
the  notes  were  to  be  deposited,  and  were  not  to  be  paid  until  the 
release  of  said  mortgage  should  be  obtained,  consented  that  the 
interest  therein  stipulated  should  run  from  the  day  of  the  con- 
tract until  payment.  How  can  the  vendee  object  to  paying  in- 
terest which  was  a  part  of  his  original  contract,  independent  of 
the  circumstance,  then  known  to  him  and  provided  for  in  the 
act,  that  the  notes  were  to  be  deposited,  and  therefore  left  unpaid 
until  the  procurement  of  the  release  of  the  mortgage  ?  Was  he 
not  aware,  when  he  subscribed  the  note^,  that  several  years 
would  perhaps  elapse,  before  the  vendor  would  be  entitled  to 
claim  the  amount  thereof?  Why,  then,  did  he  consent  that  the 
notes  should  bear  interest  from  date,  notwithstanding  the  delay 
which  was  necessary  to  be  experienced  by  the  vendor  in  exerci- 
sing his  right  to  demand  payment  ?  The  answer  to  these  in- 
quiries suggests  itself  to  the  mind  in  the  simple  idea  that  the  par- 
ties understood,  at  the  time  of  the  act,  that  the  existence  of  the 
mortgage,  and  the  delay  occasioned  thereby  in  the  discharge  of 
the  vendee's  obligation,  should  form  no  impediment  to  the  pur- 
chase moneys  bearing  the  interest  stipulated  in  the  contract; 
nay,  that  such  interest  should  be  considered  as  a  part  of  the 
price.  Viewed  in  this  ligfht,  the  conclusion  is  irresistible,  that 
the  interest  claimed  must  be  paid  as  a  part  of  the  consideration 
of  the  sale. 

Vol.  V^.  23 
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Bat  is  it  true  that  under  our  present  system  of  laws,  the  plain- 
tiff has  DO  right  to  claim  the  conventional  interest,  or  that  arising 
ex  mara^  but  from  the  time  that  the  property  sold  was  disencum- 
bered from  the  mortgage  existing  thereon  at  the  time  of  the  sale  ? 
Here,  it  is  shown,  not  only  that  interest  is  due  from  the  terms  of 
the  contract,  but  also  that  the  property  sold  was  susceptible  of 
producing  revenue  by  being  rented  ;  and  art.  2531  of  the  Civil 
Code  declares  in  positive  terms,  that  ^'  the  buyer  owes  interest  on 
the  price  of  the  sale  until  the  payment  of  the  capital,  if  it  has 
been  so  agreed  at  the  time  of  the  sale,  and  if  the  thing  sold 
produces  fruits  or  any  other  income?^  Art.  1933  says,  also,  that 
"  when  the  sum  is  due /or  property  yielding  a  revenue^  interest 
is  due  from  the  time  the  principal  is  payable,  without  any  de- 
mand." And  under  art.  2537,  the  purchaser  is  allowed  to  relieve 
himself  from  the  payment  of  interest,  by  depositing  the  price  due 
by  him.  Is  it  not  clear  from  these  provisions,  that  nothing  can 
discharge  the  vendee  from  the  payment  of  interest  on  the  unpaid 
price  of  property  producing  revenue,  when  that  interest  arises  ex 
moruj  or  from  complying  with  his  stipulated  obligation  to  pay 
conventional  interest  according  to  his  contract,  but  his  depositing 
the  amount  of  the  price  ?  In  vain  has  it  been  urged,  that  the  buy- 
er who  has  just  reason  to  fear  that  he  will  be  disquieted  by  an  ac- 
tion of  mortgage,  may  suspend  payment  of  the  price.  Civ.  Code, 
art.  2535.  Here  such  payment  was  suspended  by  the  very  agree- 
ment of  the  parties.  The  duration  of  the  suspension  was  provi- 
ded for  by  the  contract.  The  vendee  had  during  that  time  ttie 
free  and  full  enjoyment  and  possession  of  the  property ;  and  never 
showed  himself  ready  to  pay  the  price  on  demanding  security, 
or  by  depositing  it  according  to  law.  He  had  the  use  of  the  ven- 
dor's money  for  a  long  space  of  time,  and  it  would  seem  unjust 
to  permit  him  to  enjoy,  at  the  same  time,  both  the  price  and  the 
thing  sold.  Without  its  being  necessary  to  comment  any  further 
on  the  provisions  of  our  Code,  as  applicable  to  the  present  case, 
we  shall  refer  again  to  the  case  of  Ball  et  aL  v.  Le  Breton  ei 
aL  already  quoted,  in  which,  after  full  investigation  of  the  point 
in  controversy,  we  held,  that  although  the  purchaser  in  such  cir- 
cumstances has  the  right  of  suspending  the  payment  of  price,  yet 
such  right  to  withhold  or  suspend  payment  does  not  necessarily 
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imply  a  forfeiture  of  any  part  of  the  debt  or  of  its  accessories,  and 
that  the  purchaser  who  wishes  io  relieve  himself  from  the  pay- 
ment of  interest,  must  avail  himself  of  the  faculty  given  him  by 
the  Code,  of  depositing  the  price  by  him  due. 

Judgment  affirmed. 


Joseph  Landry  v.  The  President  and  Directors  op  Jep- 
PERsoN  College. 

Where  on  an  appeal  from  a  jadgment  eoufirming  one  taken  by  defaalt,  the  record 
contains  no  statement  of  facts,  and  the  certi6cate  of  the  clerk  shows  that  parol 
evidence  was  prodoced  on  the  trial,  bat  not  taken  down  in  writing,  it  will  be 
presumed  that  plaintiff's  claim  was  proved  by  legal  evidence  before  the  judgment 
by  default  was  made  final. 

Where  the  testimony  introduced  on  the  trial  has  not  been  taken  down  in  writing, 
the  party  intending  to  appeal  must  require  the  adverse  party,  or  his  counsel,  to 
draw,  jointly  with  him,  a  statement  of  the  facts  proved,  to  be  annexed  to  the 
record.  C.  P.  603.  It  is  only  when  the  other  party  refuses  to  join  in  making 
out  such  a  statement,  or  when  the  parties  cannot  agree,  that  the  party  inten- 
ding to  appeal  has  a  right  to  call  upon  the  court  for  a  statement  of  facts. 
C.  P.  603. 

Appeal  from  the  District  Court  of  St.  James,  NkhoUa.  J. 

Michel^  for  the  plaiqtiff. 

M.  Taylor  and  J5.  Winchester^  for  the  appellants. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment  by 
de&ult  regularly  taken  against  them,  and  made  final  after  the  ex- 
piration of  three  judicial  days  from  the  day  it  was  entered.  The 
plaintijff's  claim  being  based  on  a  draft  for  9325,  accepted  by  the 
treasurer  of  Jefierson  College,  to  be  paid  by  that  institution,  he 
had  only  to  prove  the  signatures  of  the  treasurer  and  of  the  draw- 
er and  endorser  of  the  draft.  As  from  the  certificate  of  the  clerk 
of  the  court,  a  qua^  it  appears,  that  parol  evidence  was  produced, 
but  not  taken  down  in  writing  at  the  trial,  we  must  presume  that 
the  plaintiff's  claim  was  duly  proved  by  legal  evidence  before 
the  default  was  made  final ;  and  as  the  record  comes  up  without 
any  statement  of  fincts,  and  with  the  mention  in  the  clerk's  cer- 
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tificate  that  the  parol  evidence  was  not  taken  down,  we  cannot 
examine  the  case  on  its  merits.    6  La.  124. 

But  the  appellants  have  assigned  as  error  apparent  on  the  re- 
cord, that  the  inferior  court  improperly  refused  to  make  a  state- 
ment of  facts  immediately  after  the  judgment  appealed  from  was 
rendered,  when  so  required  to  do  by  the  counsel  for  the  defen- 
dants. 

The  record  shows,  that  on  the  day  on  which  the  judgment 
was  made  final  and  signed,  the  defendants'  counsel  moved  the 
court  to  make  a  statement  of  facts,  for  the  purpose  of  appealing  to 
this  court,  which  application  was  refused  by  the  Judge,  a  quo,  on 
the  grounds  among  others,  that  the  inferior  court  is  not  obh'ged 
by  law  to  make  any  statement  of  facts,  and  that  the  defendants,  hav- 
ing made  no  appearance,  either  by  answer  or  exception,  are  not 
entitled  to  the  same ;  to  which  refusal  of  the  Judge  the  defen- 
dants took  a  bill  of  exceptions. 

We  have  often  held  that,  under  article  586  of  the  Code  of  Prac- 
tice, the  inferior  Judge  is  explicitly  permitted  to  certify  to  those 
things  which  are  of  record  in  the  suit ;  and  that  if  there  be  any 
evidence  introduced,  of  which  record  is  not  made  at  the  time  of 
the  trial,  this  court  can  only  act  on  it  through  a  statement  of  facts 
agreed  on  by  the  parties,  or  made  by  the  Judge  if  they  disagree. 
3  La.  294.  10  Ibid.  562.  For  that  purpose,  article  601  of  I  he 
same  Code,  authorizes  either  party  to  require  the  clerk  to  take 
down  the  testimony  in  writing,  which  shall  serve  as  a  state- 
ment of  facts,  if  the  parties  should  not  agree  to  one.  This  was 
not  done  in  this  case,  as  appears  from  the  clerk's  certificate  ;  and, 
under  article  602,  when  the  testimony  has  not  been  taken  down 
in  writing,  the  party  intending  to  appeal  must  require  the  adverse 
party,  or  his  advocate,  to  draw,  jointly  with  him,  a  statement  of 
the  facts  proved  in  the  cause,  to  be  annexed  to  the  record,  and 
a  transcript  thereof  to  be  transmitted  to  this  court.  The  follow- 
ing article  (603)  provides  that,  if  the  adverse  party,  when  requir- 
ed to  do  so,  refuse  to  join  in  making  out  the  statement  of  facts, 
or  if  the  parties  cannot  agree,  the  court,  at  the  request  of  either, 
shall  make  such  statement,  according  to  their  recollection  of  the 
facts,  (fcc.  It  is  clear  from  these  provisions,  that  the  party  who 
wishes  to  appeal  must  first  apply  to  his  adversary,  and  has  no 
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right  to  call  upon  the  court  for  a  statemeut  of  facts,  unless  he 
can  show  that  he  has  vainly  attempted  to  get  the  adverse  party 
to  join  him  in  making  one.  Here,  the  appellants  have  shown  no 
such  attempt ;  and  the  Judge,  a  quo,  was  not  bound  to  grant  their 
request.  We  cannot,  therefore,  investigate  this  case  on  its  merits. 
4  La.  8.    2  Ibid.  347. 

Appeal  dismissed. 


Abram  Bird  and  others  v.  Julia  Doiron  and  Husband. 

In  every  action  on  a  joint  contract  all  the  obligors  mast  be  made  defendants,  and 
I  no  judgment  can  be  obtained  against  any,  unless  it  be  proved  that  all  joined  in 

r  the  obligation,  or  are  by  law  presumed  to  hare  done  so.    C.  C.  3080. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John- 

SOJlj  J. 

Elam,  for  the  plaintiffs. 

Burk  and  Avery,  for  the  appellant 

Martin,  J.  The  plaintiffs  are  two  surviving  partners  of  the 
firm  of  Thompson  W.  Bird  &  Co.,  and  the  heirs  of  two  deceased 
partners  of  that  firm.  They  allege,  that  the  defendant,  Julia,  was 
a  joint  owner  with  five  others,  of  a  plantation  which  had  there- 
tofore been  improved  as  a  cotton  plantation ;  that  believing  it 
would  be  more  for  their  interest  to  employ  the  plantation  and 
their  slaves  in  the  cultivation  of  sugar,  they  borrowed  from  the 
plaintiffs'  firm  the  funds  requisite  to  erect  the  buildings,  which 
the  new  culture  rendered  necessary  ;  that  the  plaintiffs  instituted 
a  suit  against  the  defendant  Julia  and  her  joint  owners,  in  which 
they  recovered  from  each  of  them,  except  the  defendant  Julia, 
their  virile  proportion  of  said  funds ;  but  judgment  was  given 
against  them,  in  favor  of  the  latter,  (4  La.  305,)  the  court  inti- 
mating the  opinion  that  she  could  not  be  made  liable  under  the 
form  of  action  which  had  been  resorted  to. 

The  present  suit  is  brought  to  recover  from  her  that  virile  por- 
tion of  the  funds  borrowed,  which,  as  a  joint  owner  of  the  plan- 
tation improved  with  the  plaintiffs'  money,  she  is  bound  to  reim- 


Digitized  by 


Google 


182  NEW  ORLEANS, 


Bird  and  othere  v.  Doiron  and  Husband. 


burse.  The  plaintiflTs  probed  her  conscience,  and  her  answer  to 
their  interrogations  disclosed  that  she  claimed  to  be  a  creditor 
of  the  insolvent  estate  of  A.  Richard  &  Co.,  her  joint  owners; 
that  she  was  advised  that  her  right  attaches  to  the  land  and  slaves 
in  kind,  or  at  least  to  the  proceeds  thereof;  that  she  is  advised 
that  she  was  a  joint  owner  of  the  plantation  and  the  appurtenau« 
ces  surrendered,  and  in  that  sense  co-partner ;  but  that  she  was 
not,  nor  is  a  partner  of  A.  Richard  &  Co.  She  admitted  that  the 
plantation,  which  had  been  previously  employed  in  the  culture 
of  cotton,  was,  after  the  necessary  buildings  had  been  erected, 
cultivated  as  a  sugar  estate.  She  declares  herself  ignorant  of  the 
plaintiffs'  loan  to  A.  Richard  &  Co.,  and  of  the  money  thus  bor- 
rowed, (if  the  loan  was  made,)  having  been  employed  in  the  erec- 
tion of  the  sugar  house,  or  for  other  purposes  beneficial  to  the 
plantation,  or  from  whom  the  money  employed  in  the  erection 
of  those  buildings,  &c.  was  obtained.  She  concluded  by  stating 
that  the  right  she  claimed  in  her  opposition  to  the  surrender,  or 
rather  to  the  tableau  of  distribution  of  the  syndic  of  Richard  & 
Co.,  was  that  of  natural  and  forced  heir  of  her  father,  to  the  plan- 
tation surrendered,  and  that,  in  this  sense,  she  was  a  partner  of 
the  other  heirs  or  their  assigns,  but  not  in  any  sense  confounding 
her  in  the  partnership  of  A.  Richard  &  Co. 

The  defendant  Julia  filed  the  following  exceptions  to  the  plain- 
tiffs' demand : 

1  St.  The  judgment  in  her  favor  in  4  La.  305,  above  cited,  forms 
res  judicata  against  it. 

2d.  Her  joint  owners  ought  to  have  been  made  parties  to  the 
present  suit,  and  no  judgment  can  be  given  against  her  in  their 
absence. 

3d.  She  is  acknowledged  as  a  creditor  of  A.  Richard  &  Co., 
by  their  syndic,  without  any  diminution  of  her  claims  by  the 
plaintiffs'  demand. 

4th.  And  lastly,  she  pleaded  the  general  issue. 

There  was  judgment  against  the  defendant  Julia,  and  she  has 
appealed.  The  record  contains  no  evidence  of  an  actual  part- 
nership between  the  defendant  and  appellant  and  her  joint  owners, 
nor  of  any  of  them  having  been  authorized  to  contract  debts  for 
Xhe  others,  in  such  a  manner  as  to  bind  her.    If  the  plaintiffs 
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have  any  claim  against  her,  it  must  be  simply  as  a  joint  owner ; 
in  other  words,  a  joint  demand,  which  can  only  be  enforced  in  a 
joint  action,  to  which  all  the  joint  debtors  must  necessarily  be 
parties.  The  Civil  Code,  art.  2080,  provides,  that  in  every  suit 
on  a  joint  contract  all  the  obligors  must  be  made  defendants,  and 
no  judgment  can  be  obtained  against  any,  unless  it  be  proved 
that  all  joined  in  the  obligation,  or  are  by  law  presumed  to  have 
done  so.  Thompson  v.  Chretien^  3  Robinson,  26.  The  court, 
in  our  opinion,  erred.  See  Bourgerol  v.  AUard  et  al.  6  Robin- 
son, 361. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re* 
versed,  and  that  the  plaintiflb'  suit  be  dismissed,  with  costs  ia 
both  courts. 


Louis  Le  Page  and  others.  Heirs  of  Urbain  Le  Page,  r.  The 
New  Orleans  Gas  Light  and  Banking  Company  and 
others. 

District  Coarts  have  jarisdiction  of  an  action  by  heirs  to  compel  the  transfer  Xo 
them  of  stock  owned  by  the  deceased,  where  there  are  no  debts  due  by  the  suc- 
cession. Per  Curiam :  Such  a  case  is  not  one  of  those  enumerated  in  arts.  924, 
925  of  the  Code  of  Practice  as  coming  exclusively  under  the  power  and  jurisdic- 
tion of  Courts  of  Probate,  which  being  of  limited  and  special  jurisdiction  cannot 
take  cognizance  of  matters  which,  though  relating  to  a  succession,  are  not  placed 
by  law  under  their  immediate  control  and  jurisdiction. 

The  heir  acquires  the  succession  of  the  penon  from  whom  be  inherits  immediately 
after  the  death  of  the  latter.  I'his  right  is  vested  in  him  by  operation  of  law 
alone,  before  he  has  taken  any  step  to  put  himself  in  possession.  One  of  its  ef- 
fects is  to  aathorize  him  to  institute  any  action  which  the  deceased  had  a  right  to 
institute,  and  to  prosecute  those  already  commenced.  C.  C  934, 935;  936,  939. 
He  cannot  be  required,  in  order  to  authorize  him  to  sue,  to  show  that  he  has  been 
recognized  as  heir,  and  put  in  possession  of  the  estate  by  a  decree  of  the  Court 
of  Probates  of  the  place  where  the  succession  was  opened.  All  that  can  be  re- 
quired of  him  is  to  furnish  satisfactory  evidence  of  his  right  to  inherit.  The  re- 
cognition of  the  heir  by  the  Probate  Conrt  is  only  required  where  he  seeks  to 
compel  a  curator,  ezeeaior  or  administrator  to  render  an  account.  C.  P.  1000, 
1001, 1002, 1003. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 
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G.  Strawbridge  and  Orpmes,  for  the  plaintiffs. 
Cfrima  and  L.  Peirce,  for  the  appellants. 

Simon,  J.  This  suit  is  brought  by  the  heirs  and  legal  repre- 
sentatives of  one  Urbain  Le  Page,  who  died  in  the  city  of  New- 
Orleans,  for  the  purpose  of  obtaining  from  the  Gas  Light  Bank, 
the  Bank  of  Louisiana,  and  the  Louisiana  State  Bank,  the  trans- 
fer of  a  certain  number  of  shares  in  the  capital  stocks  of  those 
Banks,  alleged  to  have  been  owned  by  the  deceased,  and  inherit- 
ed by  the  petitioners. 

The  defendants  admit  that  there  is  stock  in  their  respective 
Banks  in  the  nauie  of  the  deceased,  but  they  allege,  that  the  plain- 
tiffs must  first  be  recognized  by  the  Court  of  Probates  as  the 
heirs  of  the  deceased,  and  that  the  District  Court  has  no  jurisdic- 
tion ;  and  they  deny  that  the  plaintiffs  are  the  heirs  and  repre- 
sentatives of  Urbain  Le  Page,  as  by  them  alleged. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff's,  order- 
ing the  transfer  prayed  for  to  be  made ;  and  the  defendants  have 
appealed. 

The  evidence  establishes  satisfactorily,  that  the  plaintiflFs  are 
the  legal  heirs  of  the  deceased.  The  latter  never  was  married, 
and  the  petitioners  are  his  parents,  and  brothers  and  sisters.  It 
is  also  shown,  that  there  are  no  debts  due  by  Urbain  Le  Page  in 
this  State,  and  it  is  not  pretended  that  he  owes  any  elsewhere. 

This  is  not  one  of  the  cases  enumerated  in  articles  924  and  925 
of  the  Code  of  Practice,  as  coming  exclusively  under  the  power 
and  jurisdiction  of  the  Court  of  Probates,  which,  being  a  court  of 
limited  and  special  jurisdiction,  cannot  take  cognizance  of  mat- 
ters which,  though  relating  to  a  succession,  are  not  placed  by  law 
under  its  immediate  control  and  supervision.  The  plea  to  the 
jurisdiction  of  the  District  Court  was,  therefore,  'properly  over- 
ruled. 

But  it  has  been  insisted,  that  the  plaintiffs  cannot  exercise  the 
present  action,  unless  they  are  ready  to  show  that  they  have  been 
duly  recognized  as  the  heirs  of  the  deceased,  and  put  in  possession 
of  his  estate,  by  a  regular  decree  of  the  Court  of  Probates  of  the 
place  where  the  succession  was  opened.  Nothing  shows  that 
this  estate  ever  was  put  under  the  administration  of  a  curator, 
administrator,  or  testamentary  executor  appointed  by  'the  Court 
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of  Probates ;  and  under  art.  1000  of  the  Code  of  Practice,  the  re- 
cognition of  the  heirs  before  thd  Probate  Court,  appears  only  to 
be  required  in  cases  where  the  heirs  seek  to  compel  a  curator,  ad« 
ministrator,  or  testamentary  executor  to  render  an  account  of  his 
administration.  CodeofPract.  arts.  1001,  1002,  1003.  Now, 
by  express  provisions  of  our  law,  the  lawful  heir  of  a  deceased 
person  acquires  the  succession  immediately  after  the  death  of  the 
latter ;  and  this  right  is  vested  in  the  heir  by  the  operation  of 
the  law  alone^  before  he  has  taken  any  step  to  put  himself  in 
possession.  "  Le  mort  saisU  le  viff^  and  one  of  the  effects  of 
this  right  is  to  authorize  the  heir  to  institute  all  the  actions  which 
the  deceased  had  a  right  to  institute^  and  to  prosecute  those  al- 
ready commenced ;  /or,  the  heir^  says  the  law,  represents  the 
deceased  in  every  thing  and  is  of  full  right  in  his  place,  as  well 
for  his  rights  as  bis  obligations.  Civ.  Code,  arts.  934,  935,  936, 
939.  This  doctrine  was  fully  recognized  in  the  case  of  Addison 
V.  7%c  New  Orleans  Savings  Bank^  16  La.  528,  in  which  we 
held,  that  all  that  can  be  required  of  the  heir,  is  to  furnish  satis-* 
factory  evidence  of  his  right  to  inherit ;  and  such  right  has  been 
proven  in  this  case. 

We  must  remark,  however,  that  there  was  perhaps  no  necessi- 
ty for  instituting  the  present  action  ;  as  from  the  laws  above  re- 
ferred to,  it  is  clear,  that  the  plaintiffs,  having  acquired  the  suc- 
cession of  the  deceased  immediately  after  his  death,  and  by  the 
operation  of  the  law  alone,  were  vested  with  the  right  of  consid- 
ering the  stock  by  them  claimed,  as  their  property,  and  of  dispos- 
ing of  the  same  as  their  own,  from  the  moment  that  the  succes- 
sion was  opened.  If  so,  what  transfer  do  they  want  from  the 
Banks?  Their  title  to  the  stock  is  complete ;  and  it  seems  that 
it  would  have  been  sufficient  for  them  to  present  to  the  Banks 
the  certificate  of  stock  of  the  deceased,  in  order  to  obtain  from 
them  the  substitution  of  their  names  to  that  of  the  deceased  on 
the  books  of  those  institutions,  without  its  being  necessary  to  re- 
sort to  an  action  for  that  purpose.  A  stockholder  is  not  a  credi- 
tor until  hebecames  entitled  to  a  dividend,  which,  on  being  refus- 
ed, might  be  the  cause  of  an  action  against  the  Bank ;  but  it  is 
obvious  that  no  new  certificate  of  stock  can  be  issued  in  the  names 
of  the  plaintiffs,  until  they  produce  to  the  Banks  the  certificates 
Vol.  VII.  24 
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formerly  delivered  to  their  ancestor,  or  show  that  none  exist,  or 
that  they  have  been  lost  or  mislaid.  However  irregular  and  un- 
necessary the  course  pursued  in  this  case  may  have  been,  no  ex- 
ception was  taken  below  to  the  plaintiffs^  action,  which,  on  the 
contrary,  was  tried  on  its  merits  under  the  issues  set  up  by  the 
defendants ;  and  as  it  does  not  behove  us  to  decide  the  case  upon 
any  other  point  than  those  presented  by  the  pleadings,  all  that 
we  can  say  here  is,  that  ihe  plaintiffs  have  shown  themselves  le- 
gally entitled  to  be  recognized  as  the  owners  of  the  stock  admit- 
ted by  the  defendants  to  be  in  the  name  of,  and  possessed  by  ihe 
deceased  in  their  several  institutions. 

Judgment  affirmed. 


Lewis  v,  Jesse  Cartwright. 

In  an'action  instituted  by  one  held  as  a  slave  to  establish  bis  right  to  flieedonii  the 
only  issue  which  can  be  presented  is  liber  vel  non»  Plaintiff  cannot  contest  the 
title  of  the  defendant  but  by  establishing  [his]  own  right  to  freedom.  A  slave  is 
incapable  of  appearing  in  court  for  any  other  purpose  than  that  of  claiming  his 
freedom.  ^ 

Appeal  from  the  District  Court  of  the  First  District,  Buchan- 
an^  J. 

Van  Matre  and  Schmidt^  for  the  appellant. 

Larue  and  Preston   r  the  defendant. 

BuLLARD,  J.  The  plaintiff  claims  his  freedom,  on  the  ground 
that  he  was  carried  by  his  master  from  the  United  States  into 
Texas,  at  that  tinie  one  of  the  States  of  the  Mexican  confedera- 
tion, where  slavery,  as  he  clleges,  was  not  tolerated  by  the  con- 
stitution and  laws  at  that  time  in  force.  He  is  appellant  from  a 
judgment  against  him,  rejecting  his  pretensions.  The  only  part 
of  the  "  constitution  and  laws"  which  have  been  furnished  us,  is 
the  constitution  of  the  State  rf  Coahuila  y  Tejas,  which  appears 
to  have  been  adopted  on  the  Uth  of  March,  1827.  The  13th  ar- 
ticle contains  the  following  disposition :  "  En  el  estado  nadie 
nace  esclavo  desde  que  se  publique  esta  constitucion  en  la  cabe* 
cera  de  cada  partido^  y  despues  de  sets  meses  tampoco  se  per- 
mile  su  introduccion  bajo  ningunpretesto,^^ 


Digitized  by 


Google 


APRIL,  1844.  187 


Lewis  V.  Cart  Wright. 


This  article  of  the  constitution  of  that  State  by  no  means  de- 
clares that  slavery  shall  no  longer  exist,  but  provides,  on  the  con- 
trary, for  its  gradual  extinguishment,  by  declaring  the  children 
bom  of  slave  mothers,  after  the  publication  of  the  constitution,  to 
be  absolutely  free,  and  prohibiting  the  further  introduction  of 
slaves  from  abroad  six  months  thereafter.  It  is  clear,  that  such 
slaves  as  existed  in  that  State  previous  to  theestajblishment  of  the 
consitution,  did  not  thereby  become  free. 

But  even  admitting  that  such  persons  as  were  introduced  after- 
wards in  violation  of  that  prohibitory  clause  in  the  constitution, 
became  ipso  facto  free,  the  evidence  in  this  case  is  quite  vague, 
as  to  the  time  at  which  the  plaintiff  Was  carried  to  Texas.  The 
only  witness  who  testifies  upon  that  point  says,  that  he  (the  wit- 
ness,) resided  in  Texas  from  1822  to  1828,  during  the  whole  of 
which  time  that  State  formed  an  integral  portion  of  the  Mexican 
Republic ;  that  he  knows  the  plaintiff,  and  recollects  having  hired 
him  of  Prior  to  aid  him  in  clearing  some  land,  in  the  neigh- 
borhood of  St.  Philip  de  Austin,  about  the  year  1826  ;  that  he 
was  in  his  employ  for  two  or  three  weeks  ;  and  that  he  saw  him 
frequently  during  the  ten  or  twelve  months  afterwards.  Prior 
called  himself  his  master. 

Thus  it  appears  that  the  plaintiff  was  in  Texas,  with  his  mas- 
ter, before  the  adoption  of  the  constitution,  and  could  not  conse- 
quently have  acquired  his  freedom  by  being  introduced  after- 
wards. Indeed,  there  is  no  evidence  of  his  having  been  carried 
to  Texas,  after  the  spring  of  1827. 

The  counsel  for  the  appellant  contends,  that  the  court  erred  in 
giving  judgment  for  the  defendant,  without  proof  that  he  had 
any  title  to  the  plaintiff  as  his  slave,  but  with  evidence,  on  the 
contrary,  that  if  a  slave  at  all,  which  is  denied,  he  belongs  to  one 
Roberts. 

The  plaintiff  has  no  capacity  to  contest  the  title  of  the  defend- 
ant. The  only  question  properly  presented  by  the  pleadings,  or 
which  could  be  presented,  was  liber  vel  non.  Slaves  are  incapa- 
ble of  appearing  for  any  other  purpose.  4  Mart.  677.  8  lb.  158. 
9  La.  163. 

Judgment  affirmed. 
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Joseph  Gerl  and  another  v.  The  Commercial  Bank  of 
New  Orleans. 

By  sect  33  of  the  act  of  1  April,  1833,  iocorporatingr  the  Commercial  Bank  of  New 
Orleans,  that  institution  is  authorized  to  lay  pipes  in  the  streets  of  New  Orleans 
for  the  purpose  of  supplying  water  for  the  use  of  the  inhabitants,  on  the  condition 
of  restoring  the  streets,  in  as  short  a  time  as  possible,  to  the  condition  they  were 
previously  in.  Defendants  having  neglected  to  replace  the  pavements  in  certain 
streets  in  which  they  had  laid  pipes,  ihe  city  authorities,  through  certain  persons 
subrogated  to  their  rights  against  the  Bank,  caused  the  pavements  to  be  replaced. 
In  an  action  by  the  latter  against  the  Bank  for  the  cost  of  the  repairs :  Held,  that 
a  notice  to  defendants  that  the  pavements  had  not  been  properly  replaced,  and  a 
demand  of  them  to  comply  with  the  requisitions  of  the  charter  by  repairing  the 
Btreet9,  was  indispensable  to  a  recovery. 

.    Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Boditij  for  the  plaintiffs. 

Mai/bin,  for  the  appellants. 

BuLLARD,  J.  The  charter  of  the  Commercial  Bank,  which 
authorized  that  institution  to  lay  down  pipes  in  the  streets  of  the 
city  of  New  Orleans,  for  the  purpose  of  conducting  water  for  the 
use  of  the  city  and  its  inhabitants,  made  it  the  duty  of  the  corpo- 
ration to  restore  the  streets  to  the  same  condition  they  were  in  be- 
fore commencing  their  operations,  within  the  shortest  delay ;  and, 
in  case  of  their  failure  to  do  so,  the  municipal  authorities  were  au- 
thorized to  do  it,  at  their  expense.  The  plaintiffs  contracted  with  the 
First  Municipality  for  cleaning  the  streets,  and  repairing  the  pave- 
ments for  five  years,  from  and  after  the  1st  November,  1839,  with 
a  subrogation,  as  expressed  in  the  city  ordinances,  to  any  recourse 
which  the  Municipality  might  have  against  the  Bank,  in  the 
event  of  their  failing  to  replace  the  pavement,  as  provided  for  by 
their  charter ;  and  they  allege,  that  they  have  done  paving  to  the 
amount  of  ||616  77,  which  the  Bank  was  bound  to  make,  but  ne- 
glected to  do,  though  regularly  requested,  and  legally  put  in 
default. 

The  present  action  was  brought  to  recover  that  amount ;  and 
the  Bank  is  appellant  from  a  judgment  which  condemned  them 
to  pay  it. 

The  counsel  for  the  appellants  has  made  two  points  in  this 
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court :  first,  that  the  defendants  were  not  put  in  default ;  and 
secondly,  that  they  have  complied  with  their  charter,  by  putting 
the  streets  in  the  same  order  in  which  they  were  previous  to  the 
laying  of  the  pipes. 

I.  By  a  putting  in  default,  in  the  present  case,  we  understand 
a  notice  to  the  defendants,  that  the  pavement  had  not  been  pro- 
perly replaced,  and  a  demand  of  them  to  comply  with  the  requi- 
sitions of  the  charter,  by  repairing  the  streets  wherever  they  were 
defective  in  consequence  of  their  neglect.  Such  a  demand  was 
indispensable  to  a  recovery  in  the  present  action.  The  evidence 
on  this  part  of  the  case  is  a  letter  dated  October  31, 1839,  signed 
by  the  Surveyor  of  the  First  Municipality,  addressed  to  the  Di- 
rectors of  the  Water  Works,  in  which  they  are  informed  that 
upon  inspection  by  Messrs.  Bell,  Mondi,  Cook  and  the  Surveyor, 
it  had  been  ascertained,  that  the  laying  down  of  the  pipes  imposed 
upon  the  company  the  charge  of  repairing  the  pavement  in  the 
places  indicated  in  the  table  thereto  annexed,  and  informing  them, 
that  as  the  new  undertakers  for  repairing  the  streets  are  to  com- 
mence their  operations  on  the  1st  of  November,  they  are  request- 
ed to  make  the  repairs  which  they  were  bound  to  do,  as  soon  as 
possible.'  It  was  not  until  the  following  May,  that  the  contrac- 
ors  were  formally  notified  that  the  Bank  was  in  default  in  making 
the  necessary  repairs,  and  that  orders  were  given  them  to  have 
the  work  done  in  conformity  to  the  ordinance.  The  table  par- 
ticularizing the  places  where  repairs  were  required,  was  very  expli- 
cit. We  concur  with  the  court  below  in  the  opinion,  that  this 
was  a  sufficient  putting  in  default. 

II.  Upon  the  merits,  an  attentive  examination  of  the  evidence 
has  failed  to  satisfy  us,  that  the  judgment  is  so  evidently  erro- 
neous as  to  authorize  our  interference. 

Judgment  affirmed. 
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Philip  Ducloslange  v.  The  New  Orleans  and  Carroll- 
ton  Railroad  Company. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Grivot  and  Elwyn^  for  the  appellant. 

T.  Slidell,  for  the  defendant. 

L.  Peirce^  for  the  warrantors. 

MoRPH  Y,  J.    This  case  turns  upon  the  construction  of  a  clause 
in  the  olographic  will  of  the  late  Philip  Ducloslange,  the  plain- 
tiff's father,  executed  in  1820.    The  deceased,  among  other  tes- 
tamentary dispositions,  made  a  partition  in  kind  among  his  natu- 
ral children,  of  an  irregular  piece  of  ground  owned  by  him,  being 
square  No.  77  of  the  suburb  Annunciation.    He  made  out  and 
annexed  to  his  will  a  plan  of  the  property,  on  which  he  marked 
along  the  dividing  line,  the  front  and  depth  of  the  lots,  or  divi- 
sions, he  proposed  to  make.    In  the  body  of  his  will  he  declares, 
that  the  division  No.  3,  which  he  gives  to  Furcie,  alias  Philip  Du- 
closlange, the  present  plaintiff,  is  composed  of  the  two  centre  lots, 
measuring  together,  120  feet  front  by  160  in  depth ;  while  on  the  plan 
to  which  he  refers,  the  length  of  the  side  lines,  or  depth  of  the  lots, 
is  marked  as  being  only  120  feet.    On  the  6th  of  August,  1835,  the 
plaintiff  subdivided  his  portion  of  the  land  into  four  lots  fronting 
on  Polymnia  street,  with  a  depth  of  120  feet.    He  declared,  in  the 
sale,  that  he  had  acquired  this  property  by  inheritance  from  the 
estate  of  Philip  Ducloslange,  and  that  it  was  designated  in  the 
plan  annexed  to  his  last  will  as  division  No.  3.    Some  time  after, 
Edouard  Ducloslange,  the  brother  and  co-heir  of  the  plaintiff, 
failed,  and,  among  other  property,  surrendered  to  his  creditors  a 
portion  of  division  No.  1,  which  had  been  allotted  to  him  by  his 
father.    This  portion,  which  adjoins  the  rear  of  one  of  the  two 
original  lots  of  division  No.  3,  assigned  by  the  will  to  the  plain- 
tiff, is  described  as  having  a  front  of  sixty  feet,  by  a  depth  of  about 
eighty  feet.    At  the  public  sale  of  the  insolvent's  estate,  it  was 
adjudicated  to  the  defendants,  who  have  since  been  in  possession. 
Of  this  piece  of  property  the  plaintiff  now  claims  a  space  of 
forty  feet  by  sixty,  which  he  alleges  he  had  reserved  for  his.  own 
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use  and  benefit  when  he  sold  the  front  lots  with  a  depth  of  120 
feet,  and  which  he  avers  was  unlawfully  and  wrongfully  sold  by 
the  syndic  as  belonging  to  the  property  of  Edouard  Ducloslange. 
There  was  a  judgment  below  in  favor  of  the  defendants,  from 
which  this  appeal  has  been  taken. 

The  question  before  us  may  be  considered  as  entirely  one  of 
fact.  What  was  the  intention  of  the  testator?  Did  he  intend 
to  give  to  the  two  lots  assigned  to  the  plaintiff  a  depth  of  160 
feet  as  written  in  the  will,  or  one  of  120  as  written  on  the  plan 
to  which  the  will  refers.  We  incline  to  the  opinion  of  the  Judge 
below,  that  the  depth  intended  to  be  given  by  the  testator  to 
the  plaintiff's  lots,  was  that  expressed  on  the  plan.  The  proba- 
bility is,  that  before  writing  out  that  part  of  his  will  in  which  he 
divides  the  square,  the  deceased  had  prepared  the  plan  which  he 
annexed  to  it,  and  to  which  he  refers.  All  the  admeasurements 
mentioned  in  the  will  correspond  with  those  marked  on  the  plan, 
with  the  exception  of  the  depth  of  these  two  lots,  in  relation  to 
which  the  discrepancy  exists.  It  is  well  known,  that  according 
to  the  original  division  of  the  squares  in  the  city  and  suburbs, 
the  ordinary  size  of  a  full  lot  of  ground  was  sixty  feet  front  by 
a  depth  of  120  feet.  U  is  reasonable  to  suppose  that  they  were  lots 
of  such  dimensions  which  the  testator  had  in  view,  when  he  de- 
clared that  the  division  No.  3,  which  he  assigned  to  plaintiff,  was 
formed  of  the  two  centre  lots  {les  deux  terrains  du  milieu)  as 
marked  on  the  plan,  and  that  it  was  through  mistake  he  gave  them 
the  unusual  depth  of  160  feet.  This  is  the  more  probable  as 
such  a  depth  would  leave  the  lot  of  Edouard  Ducloslange,  on  the 
other  side  of  the  irregular  square,  with  the  still  more  unusually 
small  depth  of  forty  feet  This  seems  to  have  been  the  under- 
standing of  the  plaintiff  himself,  and  of  his  co-heirs.  Had  he 
thought  himself  entitled  to  a  depth  of  160  feet  in  1835,  it  is  dif- 
ficult to  believe  that  he  would  have  sold  his  lots  with  only  a 
depth  of  120  feet,  and  would  have  reserved  a  small  portion  of 
ground  without  any  issue,  and  completely  enclosed  by  surround- 
ing lots.  The  language,  moreover,  which  he  made  use  of,  does 
not  at  all  convey  the  idea  that  he  was  reserving  any  part  of  the 
ground  he  owned  in  the  square,  but,  on  the  contrary,  that  he  was 
selling  all  that  he  then  believed  that  be  did  own.    He  describes 
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the  property  as  being  that  which  he  inherited  from  his  father, 
and  refers  to  the  very  plan  which  limits  his  depth  to  120  feet. 
At  a  subsequent  period,  when  Edouard  Ducloslange  had  failed 
and  surrendered  the  property  now  held  by  the  defendants,  it  was 
described  in  his  schedule  as  having  a  depth  of  about  eighty  feet, 
which  it  could  not  possibly  have  if  the  plaintiff's  lots  had  really 
a  depth  of  160  feet,  the  whole  width  of  the  square  at  that  place 
being  only  about  200  feet.  The  plaintiff,  who  Was  a  creditor  of 
the  insolvent,  and  was  made  a  party  to  the  proceedings,  suffered 
the  property  to  be  advertised  and  sold  to  the  defendants,  as  de- 
scribed in  the  schedule,  and  never  made  any  opposition.  From 
all  these  circumstances  we  are  satisfied,  that  the  inferior  Judge 
has  not  mistaken  the  intention  of  the  testator  ;  and  that  it  was 
imderstood  in  the  same  way,  and' so  acted  upon  by  the  plaintiff 
himself,  and  his  co-heirs. 

Judgment  affirmed. 


John  Parker  v.  George  McGilway  and  others. 

Where  one  who  has  undertaken  to  erect  buildings  for  a  certain  price,  and  to  have 
them  completed  by  a  particular  period,  fails,  by  his  fault,  to  comply  with  his 
contract,  in  consequence  of  which  the  other  party,  under  a  clause  in  the  contract, 
annuls  the  contract  and  recovera  possession  of  the  unfinished  buildings,  he  can- 
not recover  the  value  of  materials,  such  as  door  and  window  frames  and  other 
joiner's  work,  not  in  the  buildings,  and  which  were  never  tendered  to  the  owner 
of  the  buildings,  nor  in  any  way  used  by  him. 

Appeal  from  the  District  Court  of  the  First  District,  Bucka- 
nan,  J. 

Gedge  and  L.  Peirce,  for  the  appellant. 

Sever,  Bartlette  and  Hoa,  for  the  defendants. 

Garland,  J.  The  plaintiff  alleges,  that  in  the  month  of  June, 
1841,  he  entered  into  a  contract  with  McGilway,  to  build  two 
dwelling  houses  in  Dauphine  street,  of  a  certain  height  and  di- 
mensions, which  were  to  be  completed  in  a  workmanlike  man- 
ner, on  or  before  the  16th  of  October  in  the  same  year ;  for  which 
he  was  to  pay  the  sum  of  $16,000,  in  different  instalments.    The 
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first,  of  $3000,  he  avers  thai  he  has  paid.  The  others,  he  alleges 
he  is  not  liable  (o  pay,  as  the  contract  has  not  been  complied 
with,  and  the  said  McGilvt^ay  is  unable  to  perform  it,  and  has 
neglected  or  refused  to  do  so.  He  avers,  that  he  has  called  upon 
him  to  give  up  the  contract,  so  that  he  may  employ  some  other 
person  to  complete  the  houses,  but  that  McGilway  refuses  either 
to  do  so,  or  to  complete  the  undertaking.  He,  therefore,  prays, 
ttiat  a  writ  may  be  issued,  to  put  him  in  possession  of  the  premi- 
ses ;  that  the  contract  may  be  annulled ;  and  that  he  may  recov- 
er $10,000  damages.  He  also  prays,  that  as  John  Walker  and 
Lawrence  Gurvey  are  the  sureties  of  McGilway,  for  the  faithful 
compliance  with  his  contract,  they  may  be  made  parties,  and  that 
he  may  have  judgment  against  them.  He  further  avers,  that  it 
has  been  supposed  that  he  owes  the  second  instalment  of  $2800, 
which  is  not  true ;  and  that  he  has  in  consequence  been  sued,  in 
conjunction  with  McGilway,  for  materials  furnished  him  by 
Newton  Richards,  and  Forstall,  Roman  &  Co.  He  therefore 
prays,  that  they  also  may  be  made  parties,  and  their  claims,  as 
against  him,  dismissed. 

The  defendant,  McGilway,  after  a  general  denial  of  such  alle- 
gations as  are  not  specially  admitted,  answers,  that  he  did  enter 
into  the  contract  annexed  to  the  petition,  and  was  going  on  to 
execute  it,  and  had  made  considerable  progress  in  so  doing,  when 
he  was  interrupted  by  the  plaintiff,  who  ordered  him  and  his 
workmen  away  from  the  premises,  threatening  to  imprison  them, 
and  endeavored  to  take  possession  thereof,  and  finally  obtained 
an  injunction  to  arrest  his  proceedings,  which  he  got  dissolved 
after  much  trouble  and  delay ;  and  that  he  otherwise  interrupted 
him  in  his  efforts  to  complete  the  contract.  He  further  avers, 
that  by  the  conduct  of  the  plaintiff,  and  his  misrepresentations  as 
to  the  unwillingness  and  inability  of  the  defendant  to  comply 
with  the  contract,  he  (defendant)  has  suffered  heavy  damages,  by 
loss  of  credit,  and  has  also  lost  a  large  amount  of  the  profits  he 
expected  to  make.  He  further  alleges,  that  he  has  done  a  great 
deal  more  work  on  the  buildings  than  the  plaintiff  has  paid  him 
for,  in  consequence  of  all  which,  he  is  entitled  to  claim  of  him 
the  sum  of  $15,000,  which  he  does  by  a  demand  in  reconvention. 

The  two  sureties  of  the  defendant  answered  by  a  general  de- 
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nial ;  and  claim  to  be  discharged  in  consequence  of  the  course 
pursued  by  the  plaintiff  towards  McGilway,  whose  grounds  of 
defence  they  adopt.  Roman,  Forstall  &  Co.  aver,  that  they 
have  a  judgment  against  McGilway  for  materials  and  supplies 
furnished  to  enable  him  to  construct  the  buildings,  which  cannot 
be  affected  or  annulled  by  this  proceeding.  The  other  defendant, 
Richards,  filed  no  answer  at  all. 

The  building  contract  was  given  in  evidence.  It  details  spe- 
cially the  work  to  be  executed,  and  states,  that  the  undertaker  is 
to  furnish  the  materials  of  every  description,  do  all  the  work,  and 
have  the  whole  establishment  completed  on  or  before  the  16lh  of 
October,  1841,  ready  for  delivery  ;  and  if  not  then  ready,  McGil- 
way stipulates  to  pay  a  rent  of  $200  per  month,  until  the  houses 
are  completed,  and  also  binds  himself  in  a  penalty  of  $10,000,  to 
comply  with  all  his  obligations.  There  are  many  stipulations 
not  necessary  to  mention,  but  the  houses  were  to  have  a  depth  of 
forty-one  feet  in  the  clear,  and  the  two  first  stories  to  bp  thirteen 
feet  in  height  between  the  floor  and  joists  ;  the  price  to  be  $15,000, 
payable  in  several  instalments;  and  there  is  a  clause  which 
stipulates,  that  in  case  of  difficulty  between  the  parties,  or  if  from 
any  cause  the  progress  of  the  buildings  be  threatened  with  delay, 
the  plaintiff  shall  have  the  faculty  of  taking  immediate posse^ssion 
of  them  and  continuing  the  work,  without  prejudice  to  the  even- 
tual rights  of  the  parties. 

The  parol  evidence  shows,  that  McGilway  commenced  the 
work  and  progressed  with  it  until  some  time  in  the  month  of 
July,  1841,  when  he  became  somewhat  irregular  in  the  prosecu- 
tion of  it,  so  much  so,  as  to  attract  the  notice  of  different  indi- 
viduals and  of  the  plaintiff,  who  began  to  be  apprehensive,  that 
the  work  would  not  be  finished  in  October,  and  that  he  should 
thereby  lose  the  opportunity  of  renting  advantageously,  until  the 
commencement  of  another  season.  He,  therefore,  on  the  24th  of 
July,  1841,  wrote  to  McGilway,  informing  him,  that  for  some 
four  or  five  days  past,  the  work  upon  the  buildings  was  nearly 
suspended,  and  of  the  consequences  that  would  result  from  the 
houses  not  being  ready  to  receive  tenants  in  October ;  he  calls 
his  attention  to  the  necessity  of  an  immediate  prosecution  of  the 
work,  and  to  the  clause  in  the  contract  which  authorized  the 
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plaintiff  to  take  possession,  and  continue  the  work.  He  states, 
that  he  is  not  desirous  of  executing  this  clause,  but  that,  if  the 
suspension  continues  much  longer,  he  will  be  compelled  to  do  so. 
What  answer  was  given  to  this  letter  is  not  shown  ;  but  upon 
the  7th  of  August  following,  the  plaintiff  again  wrote,  saying, 
that  notwithstanding  his  urgent  and  repeated  remonstrances 
against  delay,  nearly  three  weeks  had  elapsed  since  any  thing 
of  consequence  had  been  done.  He  repeats  what  was  said  in  the 
first  letter,  and  adds,  that  it  was  then  almost  physically  impossi- 
ble to  complete  the  houses  within  the  time  mentioned  ;  he,  there- 
fore, informs  him  of  his  intention  to  take  immediate  possession 
of  the  buildings,  to  seek  another  contractor,  and  to  hold  him  an- 
swerable for  all  extra  cost,  expenses,  and  damages.  He  also  in- 
forms him,  that  at  an  early  day,  two  master  builders  will  visit  the 
premises  to  measure  the  work  done,  and  assess  its  value.  The 
sureties  were  also  notified  of  this  intention  and  proceeding.  It 
appears  that  McGilway  resisted  the  taking  possession  of  the 
houses  by  the  plaintiff;  and  that,  on  the  25th  of  the  month  last 
mentioned,  the  plaintiff  again  wrote,  remonstrating  against  the 
delay,  and  telling  the  contractor,  that  he  was  unable  to  complete 
his  contract,  and  that  the  suspension  of  operations  still  continued  ; 
wherefore  he  again  demanded  the  possession  of  his  property,  and 
warned  him  of  the  consequences.  He  also  proceeded  to  point 
out  several  variations  from  the  contract,  to  wit,  that  the  houses 
were  only  thirty-eight  feet  deep  instead  of  forty-one ;  and  that 
one  story  was  only  twelve  feet  pitch  or  height,  instead  of  thirteen 
feet ;  and  also,  thai  some  of  the  materials  were  not  of  the  quality 
stipulated.  The  contractor  still  refused  to  give  up  the  houses, 
and  did  some  work  on  them  ;  when,  on  the  18th  of  October,  the 
term  having  elapsed  entirely,  the  plaintiff  again  demanded  pos- 
session of  his  property.  It  was  still  withheld,  and  he  did  not 
get  it  until  the  11th  of  November,  when  he  was  put  in  possession 
by  the  Sheriff,  under  an  order  of  court.  It  is  further  shown,  that 
about  the  time  when  McGilway  entered  into  this  contract,  and 
subsequently,  he  was  much  in  want  of  money,  and  that  several 
persons  withdrew  the  credit  they  had  formerly  given  him,  and 
refused  to  furnish  materials,  or  to  do  work,  unless  security  was 
given.    The  first  instalment  of  $3000  was  paid  on  the  10th  of 
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July,  1841,  and  it  is  not  shown  that  the  work  was  sufficiently 
advanced  before  the  difficulties  commenced,  to  entitle  the  con- 
tractor to  another  payment.  It  also  appears,  that  the  plaintiff,  in 
August,  after  his  first  notice  to  McGilway,  engaged  another  un- 
dertaker to  finish  the  work,  but  that  he  could  not  do  so,  as 
McGilway  kept  possession. 

On  the  part  of  the  contractor  it  is  proved,  that  he  commenced 
the  work  with  considerable  vigor,  and  prosecuted  it  for  some 
time  in  a  satisfactory  manner.  Some  of  the  witnesses  say,  that 
if  he  had  been  paid  the  second  instalment  of  $2800,  he  could 
have  completed  the  work  in  time,  and  have  made  money,  some 
say  as  much  as  |;3000.  On  the  other  side  it  is  proved,  that  he 
would  have  lost  largely  by  the  contract,  under  any  circumstances. 
IWhen  the  plaintiff  first  went  to  take  possession,  some  persons 
were  at  work  on  the  houses,  who  went  away  in  consequence  of 
his  threats  of  putting  them  in  prison  ;  and  afterwards,  although 
work  was  resumed,  it  does  not  appear  to  have  progressed  rapidly. 
McGilway  continued  to  be  embarrassed,  and  his  situation  at  the 
time  of  the  trial  was  far  from  being  prosperous.  When  the  plain- 
tiff got  possession  of  the  houses  in  November,  it  is  proved  that 
the  work  which  had  been  done  by  the  contractor  was  worth 
$5090 ;  and  there  were  in  his  shop,  flooring  plank,  door  and 
window  frames,  doors,  window  sashes,  and  other  joiners'  work 
of  the  value  of  81000 ;  but  it  is  not  shown  that  the  plaintiff  ever 
used  it,  or  that  these  things  were  ever  tendered  or  delivered  to 
him. 

The  Judge  allowed  the  $5090  for  the  work  on  the  houses,  as 
on  a  quantum  meruit.  He  deducted  from  it  the  $3000  paid  ; 
he  also  deducted  $173  33  for  twenty-six  days  rent,  or  demurrage, 
at  the  rate  of  $200  per  month,  and  $300  for  a  partition  wall  in 
an  adjoining  house ;  and  allowed  $1000  for  the  joiners'  work, 
consisting  of  doors,  sashes,  door  and  window  frames,  and  floor- 
ing, on  hand  at  the  defendant  McGil way's  shop.  This  left  a  balance 
of  $1616  67,  for  which  McGilway  had  judgment  against  the 
plaintiff,  on  his  demand  in  reconvention ;  from  which  the  plain- 
tiff has  appealed. 

We  have  attentively  examined  the  mass  of  testimony  in  this 
case,  and  cannot  agree  with  the  District  Judge  in  his  conclusions. 
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It  is  not  disputed  tl)at  the  sum  of  $5090  is  correct,  nor  that 
$3000  has  been  paid,  nor  that  McGilway  is  bound  to  pay  $300 
for  the  partition  wall.  The  sum  of  $1000,  and  that  of  8173  33, 
are  contested.  The  plaintiff  avers,  that  he  ought  not  to  pay  the 
first  named  sum,  because  he  never  had  the  materials  delivered 
or  tendered  to  him,  for  which  it  is  charged ;  and  because  no 
order  is  made  that  they  shall  be  delivered  in  case  it  is  paid ;  and 
further,  that  it  was  McGilway's  fault  and  negligence  which  pre- 
vented them  from  being  used.  We  think  this  objection  well 
founded,  and  that  the  court  erred  in  allowing  it.  McGilway 
has  not,  in  our  opinion,  proved  that  he  was  sufficiently  diligent 
in  the  discharge  of  his  contract.  Upon  him,  therefore,  the  loss 
of  the  materials  must  fall,  if  they  have  been  really  lost.  He  had 
the  buildings  in  his  charge  and  possession  for  nearly  a  month 
longer  than  the  contract  stipulated ;  and  when  taken  from  him, 
they  were  not  half  finished,  and  it  was  necessary  to  engage  other 
workmen  to  complete  them,  which  cost  the  plaintiff  about 
•11,600  The  new  contractor  made  no  use  of  these  materials, 
which  were  not  on  the  premises,  but  in  McGilway's  work-shop ; 
and  it  is  not  shown  that  he  made  their  existence  known,  at  the 
time  the  estimate  was  made  of  the  valtie  of  the  work  and  mate- 
rials on  .the  lots  in  Dauphine  street.  If  he  had,  it  is  probable 
they  would  have  been  included  in  the  statement  made  up  by 
the  two  master  builders.  The  value  of  these  materials  and 
work  is  stated  in  very  general  terms  by  the  witnesses.  They 
do  not  pretend  to  have  made  any  measurements  or  calculations, 
but  guess  at  the  value  of  the  flooring  plank  in  one  place,  and  the 
door  and  window  frames,  window  sashes,  &c.  in  the  shop  at  an- 
other pL'tce.  We  cannot,  upon  evidence  so  vague  and  general, 
condemn  the  plaintiff  to  pay  for  materials  and  work  which  it  is" 
not  pretended  that  he  ever  had  the  benefit  of,  or  used  in  any  way. 

Under  all  the  circumstances  of  the  case,  we  do  not  feel  disposed 
to  increase  the  amount  for  the  rent  or  demurrage  allowed  by  the 
District  Judge,  believing  that,  from  the  testimony,  he  has  done 
substantial  justice  between  the  parties. 

The  judgment  of  the  District  Court  is  annulled  and  reversed, 
and  it  is  ordered  and  decreed,  that  the  defendant,  George  McGil- 
way, on  his  demand  in  reconvention,  do  recover  of  the  plaintiff, 
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John  Parker,  the  sum  of  sixteen  hundred  and  sixteen  dollars  and 
sixty-seven  cents,  with  interest  at  the  rate  of  five  per  cent,  per 
annum,  from  the  25th  day  of  November,*  1841,  imtil  paid,  with 
the  privilege  and  lien  granted  by  law  to  undertakers  and  work- 
men, on  the  buildings  described  in  the  petition  and  contract  an- 
nexed thereto;  upon  the  payment  of  which  sum  and  interest, 
the  contract  between  the  parties  is  to  be  discharged  and  annulled  ; 
and  in  all  other  respects  the  several  demands  and  claims  set  up 
by  the  parties  are  rejected.  The  plaintiff,  Parker,  paying  the 
costs  in  the  court  below  ;  those  of  the  appeal  to  be  paid  by  the 
defendant  and  appellee. 


U?  tS      The  State  v.  The  Atchafalaya  Railroad  and  Banking 

Company. 

A  notary  is  entitled  to  charge  for  an  inventory  executed  out  of  his  office,  6fty  cents 
for  every  hundred  words  ;  but  he  is  not  entitled  to  any  allowance  for  memoranda 
made  and  attested  by  him  for  the  purpose  of  preparing  the  mventory  in  proper 
form.  For  an  attested  copy  of  any  act  not  proved  to  have  been  made  out  of  his 
office,  be  can  charge  but  twelve  and  a  half  cents  for  every  hundred  words.  Act 
of  28  March,  1813,  s.  8. 

By  sect.  13  of  the  act  of  14  March,  1842,  for  the  liquidation  of  banks,  it  is  provided, 
that  it  shall  be  the  duty  of  the  notary  employed  to  make  an  inventory  of  the 
property  and  effects  of  the  bank,  and  at  the  time  of  making  such  inventory,  to  de- 
stroy, under  the  inspection  of  the  commissioners  and  of  the  board  of  currency,  all 
the  notes  of  the  bank  which  may  be  on  hand  at  the  time,  including  such  as  may 
not  be  completed,  in  the  presence  of  two  witnesses  and  of  the  officers  of  the  bank, 
if  any  be  present,  of  alt  which  mention  shall  be  made  in  the  inventory.  Held : 
that  the  services  required  of  the  notary  by  this  provision,  are  a  part  of  the  labor 
of  making  the  inventory,  and  that  he  is  entitled  to  no  additional  compensation 
therefor. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Christy^  appellant,  pro  se. 

Hoffman,  for  the  commissioners. 

BuLLARD,  J.  Pending  the  proceedings  in  this  case  to  annul 
the  charter  of  the  Bank,  William  Christy,  notary  public,  who  had 
been  employed  to  make  the  inventory  of  the  property  and  assets 
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of  the  institutiou,  took  a  rule  on  the  commissioners  to  sho\7 
cause  why  they  should  not  pay  him  the  sum  of  three  thousand 
dollars  out  of  the  moneys  in  their  hands,  by  privilege,  the  same 
being  the  amount  of  fees  due  to  him  for  taking  an  inventory  of 
the  money,  property  and  effects  of  the  defendants  in  this  case. 
The  bill  accompanying  this  rule  was  in  the  following  form : 

'^  The  Commissioners  of  the  Atchafalaya  R.  K.,  &c. 

"  To  William  Christy,  Notary  Public,  Dr. 

'*  To  taking  inventory  of  the  money,  property  and  effects  of  the 
said  Bank,  and  making  two  copies  thereof,  making  in  all  about 
600  pages  of  foolscap  paper,  three  thousand  dollars    .   .   83000." 

The  commissioners  excepted  to  the  demand  on  the  ground 
that  it  was  made  in  a  round  sum,  and  does  not  detail  the  services 
rendered.  Thereupon  the  plaintiff  in  the  rule  filed  a  detailed  ac- 
count, the  first  item  of  which  is  $824  58,  for  taking  the  invento- 
ry in  two  originals,  &c.,  each  containing  82,458  words  and  fig- 
ures, at  fifty  cents  for  each  100  words  and  figures,  the  same  hav- 
ing been  made  out  of  the  oflSce  of  the  notary.  The  second  item 
is  $206  14  for  making  a  copy,  at  twenty-five  cents  per  hundred 
words  and  figures.  The  third  item,  $2000,  is  for  extra  services 
in  cancelling  and  burning  the  notes  of  the  said  Bank,  amounting 
in  all  to  $1,648,810,  signed  and  unsigned,  and  paraphing  and 
paging  books,  papers,  &c.,  according  to  the  I3th  section  of  the 
liquidating  act,  passed  by  the  Legislature  of  this  State.  The  to- 
tal of  the  detailed  account  was  $3030  70. 

The  court  reduced  the  first  item  to  $45 1  29,  allowing  for  ono 
original  at  the  rate  of  fifty  cents  per  hundred  words,  made  out  of 
office,  and  for  thirteen  notarial  attestations,  also  out  of  office,  three 
dollars  each. 

This  appears  to  us  conformable  to  the  Explicit  Fee  Bill.  See 
BuUard  &  Curry's  Digest,  443.  One  of  the  originals  charged, 
consisted  of  memoranda  taken  by  the  notary  and  attested  by  him, 
to  serve  as  materials  for  drawing  out  the  inventory  in  proper 
form.    The  notary  was  allowed  for  each  attestation  three  dollars. 

The  next  item  was  reduced  one-half,  because  it  did  not  appear 
that  the  copy  was  made  out  of  the  office  of  the  notary.  The  Fee 
Bill  allows  at  the  rate  of  twelve  and  a  half  cents  per  hundred 
words  for  copies  with  attestation. 
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The  charge  of  $2000  for  extra  services  in  cancelling  and  burn- 
ing the  bank  notes,  was  rejected  in  toto^  as  unauthorized  by  law. 

The  13th  section  of  the  act  of  1842,  entitled  "An  act  to  pro- 
vide for  the  liquidation  of  Banks,"  makes  it  the  duty  of  the  nota- 
ry, at  the  time  of  making  the  inventory,  immediately  and  on  the 
spot,  to  cancel  and  destroy,  under  the  inspection  of  the  Commis- 
ers  and  the  Board  of  Currency,  all  the  notes  of  said  Bank  which 
may  be  on  hand  at  the  time,  even  those  not  yet  completed,  if 
such  there  be ;  and  this  in  presence  of  two  witnesses,  and  of 
the  officer  or  officers  of  the  Bank,  if  any  be  present ;  of  all  which 
mention  shall  be  made  in  the  inventory.    The  precedmg  section 
authorizes  the  commissioners  to  tajce  possession  of  all  the  effects 
of  the  Bank.    The  responsibility  resulting  from  this  custody  of 
the  property  of  the  Bank  rests  entirely  on  the  commissioners. 
The  property  is  not  confided  for  a  moment  to  the  care  of  the  no- 
tary.    It  is  his  duty  to  destroy  the  bank  notes  on  the  spot,  as 
soon  as  they  are  entered  upon  the  inventory,  and  to  make  mention 
of  the  fact  in  the  inventory.     The  certificate  of  the  fact  of  burn- 
ing or  otherwise  destroying  the  notes,  formed  a  part  of  the  in- 
ventory.    The  labor  of  merely  destroying  the  notes  is  not  as 
great  as  it  would  have  been  to  number  and  file  them,  as  is  usual 
with  papers  which  are  to  be  inventoried,  and  as  is  required  by  the 
Code.    See  Civ.  Code,  art.  1097.    The  only  difference  between 
these  inventories  of  Bunks  and  other  public  inventories  is,  that  in 
relation  to  the  notes  of  the  Banks  found  on  hand,  they  are  to  be 
destroyed,  instead  of  being  put  up  in  bundles  and  numbered;  and 
we  are  not  prepared  to  say  that  notaries  can  recover,  as  upon  a 
quantum  meruit^  for  these  small  services,  which  form  an  essen- 
tial part  of  the  labor  of  making  an  inventory  as  required  by  law. 
But  it  is  urged  by  the  appellant,  that  the  Sheriff  was  allowed 
by  the  court  $1000  as  sequestrator,  and  that  his  labor  and  re- 
sponsibility were  less  than  those  of  the  notary..^  The  case  of  the 
Sheriff  is  not  b^'fore  us,  and,  therefore,  we]|^cannot  institute  any 
comparison  between  the  two  claims  ;  but,  if  the  Sheriff  had  the 
custody  of  the  sequestered  assets  of  the  Bank,  he  was  entitled 
by  law  to  a  just  compensation,  to  be  determined  by  the  court. 
Code  of  Pract.  art.  283.    His  allowance  may  have  been  extrava- 
gant in  this  case,  and  he  probably  followed  the  common  rule, 
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never  to  lose  anything  by  not  asking  for  enough  ;  but  it  certainly 
forms  no  standard  by  which  to  regulate  the  fees  of  the  notary. 

Judgment  affirmed. 


NATHi^N  Van  Hern  v.  George  Taylor  and  others,  Owners  of 
the  Steamer  George  Collier. 

In  an  action  against  the  owners  of  a  steamer  to  recoyer  the  value  of  property  ship- 
ped on  their  boat,  and  not  delivered  panaant  to  the  bill  of  lading,  where  the  de- 
fence is  that  the  property  was  lost  in  consequence  of  'a  collision  with  another  boat, 
without  defendants'  fault,  evidence  is  admissible  to  show  that  the  property  was 
lost  in  consequence  of  the  collision,  without  any  fault  or  negligence  on  the  part 
ofdefendants  or  their  agents,  and  that  the  accident  was  unavoidable.  Per  Cu- 
riam :  If  there  was  no  fault  or  carelessness  on  the  part  of  the  defendants  or 
their  agents,  and  it  was  out  of  their  power  to  prevent  the  collision,  the  accident 
must  be  considered  unavoidable,  and  one  of  the  dangers  of  the  river  within  the 
meaning  of  the  bill  of  lading,  for  which  the  carriers  are  not  responsible.  C.  C. 
2725. 

Appeal  from  the  Parish  Court  of  New  Orleans,  MauriaUy  J. 

T.  A.  Clarke f  for  the  plaintiff. 

Randall,  for  the  appellants.  The  court  erred  in  rejecting  evi- 
dence to  show  that  the  loss  resulted  from  an  unavoidable  acci- 
dent, for  the  consequences  of  which  defendants  are  not  responsi- 
ble. Civ.  Code,  art.  2725.  1  Phillips  on  Insurance,  635-6. 
Story  on  Bailments,  332.  Abbott  on  Shipping,  part  3,  ch.  4,  s.  5, 
p.  256.  Hale  et  aL  v.  Washington  Ins,  Co,  6  Law  Reporter, 
201.     14  Peters,  99. 

MoRPHY,  J.  This  is  an  action  to  recover  the  value  of  some 
hogsheads  of  tobacco,  shipped  on  board  of  the  steamboat  George 
Collier,  from  divers  points  on  the  riveif  Mississippi,  and  which 
were  not  delivered  in  New  Orleans  pursuant  to  the  bill  of  lading. 
The  defence  set  up  is,  that  the  defendants  are  not  liable,  because 
their  boat,  without  their  fault,  or  that  of  the  persons  having  charge 
df  her,  wdis  run  foul  of  on  her  voyage  down  the  Mississippi,  by 
the  steamboat  Emperor,  then  going  up  the  river,  by  which  col- 
lision and  unavoidable  accident  the  plaintiff 's  tobacco  was  thrown 
overboard,  and  either  lost  or  damaged,  &c.    There  was  a  judg- 
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ment  below  in  favor  of  the  plaintiff,  from  which  the  defendants 
have  appealed. 

On  the  trial  of  the  case,  the  testimony  of  several  witnesses  was 
offered  to  show,  that  the  plaintiff's  tobacco  was  lost  in  conse- 
quence of  a  collision  which  took  place  between  the  George  Col- 
lier and  the  steamboat  Emperor,  without  any  fault  or  negligence 
on  the  part  of  the  defendants  or  their  agents ;  and  that  the  col- 
lision was  an  unavoidable  accident,  &c.  This  testimony,  being 
objected  to  by  the  plaintiff,  was  rejected  by  the  inferior  Judge,  on 
the  ground,  that  the  collision  of  itself  is  not  one  of  those  unavoid- 
able accidents  or  dangers  provided  for  in  the  bill  of  lading.  The 
testimony  was,  in  our  opinion,  improperly  excluded.  A  common 
carrier  is  responsible  for  the  loss  or  damage  of  things  entrusted 
to  his  care,  unless  the  same  is  occasioned  by  accidental  and  un- 
controlable  events.  Civ.  Code,  art.  2725.  The  terms  of  the  bill 
of  lading  free  the  defendants  from  any  responsibility  for  losses 
happening  from  unavoidable  accidents  and  dangers  of  the  river. 
•  Whether  the  collision  was  an  accidental  and  uncontrolable  event 
within  the  meaning  of  the  Code,  or  was  an  unavoidable  accident 
and  danger  of  the  river,  as  provided  for  by  the  bill  of  lading, 
must  depend  entirely  upon  the  circumstances  under  which  it  hap- 
pened. If  there  was  no  fault  or  carelessness  on  the  part  of  those 
who  had  charge  of  the  George  Collier,  ariO  it  was  out  of  their 
power  to  have  prevented  the  collision,  we  can  see  no  good  reason 
why  it  should  not  be  considered  as  an  unavoidable  accident,  and 
as  one  of  the  dangers  of  the  river,  within  the  meaning  of  the  bill 
of  lading.  All  the  writers  on  the  law  of  insurance  mention  the 
running  foul  of  other  vessels  as  one  of  the  perils  of  the  sea,  and 
hold,  that  the  insurers  must  make  indemnity  for  any  loss  result- 
ing from  such  accidents,  when  not  imputable  to  the  misconduct  • 
or  negligence  of  the  master  or  crew  of  the  ship  insured.  1  Phil- 
lips on  Insurance,  635, 636.    2  Marshall,  493. 

In  Peters  v.  7%e  Warren  Ins.  Co.  it  was  held,  that  a  loss  by 
collision,  without  any  fault  on  either  side,  is  a  loss  by  the  perib 
of  the  sea,  within  the  protection  of  the  policy  of  insurance.  14 
Peters,  99.  And  in  2  Sumner's  Rep.  567,  Judge  Story  describes 
"  the  dangers  of  the  sea  in  a  bill  cf  lading,  to  be  equivalent  to  perils 
of  the  sea  in  a  policy  of  insurance."    In  Abbot  on  Shipping,  we 
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find  the  case  of  a  ship  in  which  goods  were  conveyed  being  run 
down  in  daylight  and  not  in  a  tempest,  by  one  of  two  other  ships 
that  were  sailing  in  an  opposite  direction.  As,  under  the  cir- 
cumstances, there  was  no  blame  imputable  to  the  master  or  crew 
of  the  ship,  the  loss  was  held  to  fall  within  the  meaning  of  the 
exception  in  the  bill  of  lading,  and  to  have  happened  by  a 
peril  of  the  sea.  Part  3,  ch.  4,  p.  209.  We,  therefore,  think  that 
the  inferior  court  erred  in  rejecting  the  testimony,  offered  to  show 
that  the  tobacco,  the  value  of  which' is  sued  for,  was  lost  in  con- 
sequence of  a  collision,  and  that  such  collision  happened  without 
any  fault  on  the  part  of  the  defendants,  or  their  agents. 

It  is,  therefore,  ordered,  that  the  judgment  of  the^  Parish  Court 
be  reversed,  and  that  the  case  be  remanded  for  a  new  trial,  with 
instructions  to  the  Judge  of  th^t  court,  to  admit  the  testimony 
offered  to  show  the  circumstances  attending  the  collision  men- 
tioned in  the  defendant's  answer.  The  plaintiff  and  appellee  to 
]>ay  the  costs  of  this  appeal. 


Anatole  Villerb  V,  John  Grater  and  others. 

Where  id  an  action  for  damages  for  the  loss  of  a  slave  drowned  while  engaged  in 
an  illegal  traffic  with  defendants,  no  evidence  is  introduced  to  show  the  value  of 
the  slave,  no  judgment  can  be  rendered  in  favor  of  plaintiff. 

Before  the  act  of  19th  February,  1844,  amending  art.  2304  of  the  Civil  Code,  co- 
trespassen  were  liable  jointly  only,  and  not  in  solido. 

Appeal  from  the  Parish  Court  of  Plaquemines,  Leonard^  J. 

Lavergne^  for  the  plaintiff. 

Larue  and  C.  K.  Johnson^  for  the  appellants. 

BuLLARD,  J.  .  The  defendants  are  appellants  from  a  judgment 
against  them,  in  solido^  for  $600  damages,  for  causing  the  death 
of  one  of  th6  plaintiff's  slaves,  by  drowning,  while  engaged  in  a 
prohibited  traffic  with  him  and  others,  and  encouraging  them  to 
steal  sugar  from  their  master  to  sell  to  them. 

The  record,  while  it  shows  that  one  of  the  slaves  was  drowned 
while  engaged, as  alleged  in  the  petition,  contains  no  evidence 
whatever  as  to  the  value  of  the  slave,  and,  consequently,  there  is 
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no  proof  as  to  the  quantum  of  damages  sustained  by  the  plain- 
tiff. 

The  counsel  for  the  appellee  has  endeavored  to  sustain  the  opin- 
ion of  the  Judge,  in  assuming  the  slave  to  be  worth  $500,  with- 
out a»y  evidence,  by  what  was  said  by  this  court  in  the  case  of 
Howe  V.  Manning^s  Executor,  13  La.  413.  In  that  case  the 
witnesses  swore,  that  the  plaintiff's  services  in  taking  care  of  a 
steamboat,  were  worth  from  six  to  eight  dollars  per  day.  The 
Judge  did  not  believe  them,  and  allowed  only  three  dollars. 
This  court  said :  "  We  have  neither  the  power,  nor  the  wish,  to 
compel  Judges  to  believe  witnesses  examined  before  them.  If,  in 
this  instance,  the  Judge  knew  of  his  own  knowledge  that  the 
witnesses  were  not  telling  the  truth,  he  could  not  believe  them  ; 
and  the  case  stood  before  him  as.  if,  no  evidence  being  adduced, 
he  had  allowed  the  usual  com])ensation  in  such  cases ;  an  allow- 
ance which  he  can  always  make,  with  the  consent  of  the  cutg- 
tor:' 

This  was  obviously  a  very  different  case  from  the  present ; 
and  the  important  qualification,  that  it  may  be  done  with  the 
consent  of  the  party  interested,  seems  to  have  escaped  the  notice 
of  the  counsel.  We  know  of  no  authority  of  a  Judge  to  assume 
judicially,  without  evidence,  that  the  average  value  of  slaves  of 
the  description  of  the  one  drowned,  is  $500.  The  Judge  ex- 
pressed his  doubts  whether  he  was  authorized  to  assess  the  dama- 
ges, without  evidence  of  the  value  of  the  slave ;  but  upon  the 
the  whole  concluded,  that  as  the  damages  claimed  were  more  in 
the  nature  of  a  debt,  and  as  no  objection  was  made  to  the  amount, 
he  might  take  upon  himself  to  allow  one-half  of  that  claimed. 
We  regret,  under  the  circumstances  of  this  case,  that  we  are 
compelled  to  notice  this  error  of  the  court  below,  and  to  reverse 
the  judgment. 

We  think  the  court  also  erred,  in  giving  judgment,  in  solido, 
against  the  joint  trespassers.  As  the  law  stood  at  that  time,  the 
defendants  are  only  liable  jointly,  and  not  in  solido. 

It  is,  therefore,,  ordered  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  reversed,  and  that  the  case  be  remanded  for  a 
new  trial ;  the  costs  of  the  appeal  to  be  borne  by  the  appellee. 
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Charles  Caffin  v,  William  Scott. 

A  lessor  may  roflcind  a  lease  where  the  bailding  is  used  for  a  purpose  not  contem- 
plated at  the  time  of  the  contract,  and  such  use  is  injurious  to  him. 

Where  an  action  for  the  rescission  of  a  lease,  in  which  defendant  claims  damages  in 
reconvention,  is  tried  after  the  lease  has  expired,  though  there  can  be  no  judg- 
ment of  rescission,  yet  if  defendant's  demand  in  reconvention  be  overruled,  and  the 
evidence  shows  that  plaintiff  would  have  been  entitled  to  a  judgment  of  rescission 
had  the  trial  taken  place  sooner,  there  must  be  judgment  in  his  favor  for  the  costs* 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Labarre^  for  the  plaintiff. 

A,  Hennen,  for  the  appellant. 

Simon  J.  This  action  was  instituted  to  obtain  the  rescission  of 
a  lease,  on  the  ground  that  the  property  leased  is  used  by  the  de- 
fendant for  an  object  different  from  that  for  which  it  was  intend- 
ed, to  wit :  that  instead  of  the  defendant's  using  the  lower  story 
of  the  plaintifi^s  house  as  a  store,  he  uses  it  as  a  kitchen,  which 
causes  great  inconvenience  to  the  lessees  who  occupy  the  upper 
stories,  and  who  threaten  to  abandon  the  same.  An  injunction 
was  obtained  to  prevent  the  further  use  of  the  property  in  the 
manner  complained  of. 

The  defendant  pleaded  divers  matters,  to  show  his  right  of 
using  the  property  as  a  kitchen  and  boarding  house ;  complained 
of  being  disturbed  in  his  enjoyment  of  the  rented  premises ;  and 
reconvened,  by  claiming  judgment  against  the  plaintiff  for  $1000 
damages. 

This  suit  was  brought  about  six  months  after  the  lease  had  com- 
menced, which,  as  alleged  in  the  petition,  was  to  last  one  year,  at 
the  rate  of  $80  per  month  ;  but  wad  tried  after  the  expiration  of 
said  lease.  The  plaintiff^s  cause  of  action  had  therefore  ceased 
to  exist  at  the  time  of  the  trial ;  and  had  it  not  been  for  the  re- 
conventional  demand,  the  proper  course,  perhaps,  would  have 
been,  to  dismiss  the  suit. 

But  it  was  found  necessary  to  try  the  suit,  not  only  to  ascer- 
tain upon  whom  the  costs  were  to  be  thrown,  but  also  to  give  ef- 
fect to  the  defendant's  reconventional  plea,  which  he  does  not  ap- 
pear to  have  abandoned.  The  court  below  rendered  a  judgment 
for  costs  against  the  defendant,  and  he  has  appealed. 
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We  have  carefully  examined  [the  evidence  adduced  by  both 
parties  on  the  trial  of  the  cause,  and  concur  with  the  judge  a  quo 
in  the  opinion,  that  the  defendant's  reconventional  claim  is  not 
supported  by  any  evidence,  and  that  the  same  must  be  dismissed. 
Furthermore,  the  evidence  establishes  clearly,  that  the  plaintiff's 
right  of  action  was  well  founded;  that  the  store  rented  to  the 
defendant  never  was  intended  by  the  plaintiff  to  be  used  as  a 
kitchen ;  that  no  such  use  was  in  contemplation  at  the  time  the 
lease  was  contracted  ;  that  this  use  is  injurious  to  the  plaintiff, 
and  inconvenient  and  disagreeable  to  his  other  tenants ;  and  that, 
therefore,  the  plaintiff  would  have  obtained  the  rescission  of  the 
lease^  if  the  trial  had  taken  place  sooner.  The  injunction  was  ne-^ 
cessary  to  protect  the  plaintiff 's  rights  and  property  ;  and  we  have 
not  been  able  to  discover  any  reason  why  the  defendant  should 
not  pay  all  the  costs  occasioned  by  his  illegal  acts,  and  by  his 

unfounded  reconventional  demand. 

Judgment  affirmed. 


Bacon  Tait  v,  John  L.  Lewis,  Testamentary  Executor  of 
Henry  De  Ende. 

A  judjpnent  pronounced  in  another  State  by  a  court  of  competent  jorisdiction, 
against  an  administrator  appointed  to  represent  a  defendant,  who  died  pendente 
lite,  and  after  answering,  ascertaining  the  balance  due  by  the  deceased  on  the 
settlement  of  a  partnership,  in  the  absence  of  any  proolf  that  such  judgment  is 
not  as  valid  by  the  laws  of  the  State  in  which  it  was  pronounced  as  if  rendered 
against  the  heirs  themselves,  is  prima  facie  evidence  against  the  succession  in 
this  State,  and  sufficient  to  support  a  judgment  by  default.  Const.  U.  S.  art  4, 
B.  1.  C.  P.  122.  Per  Curiam :  We  are  not  prepared  to  say,  that  it  is  conclusive 
against  the  hein  or  executor  here. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudeZi  J. 

O.  StrawhridgCy  for  the  appellant. 

Preston^  for  the  defendant,  cited  Code  of  Pract.  arts.  120,  747, 
924.    8  La.  294.    3  Tucker's  Blackstone,  302. 
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BuLLARD,  J.  This  case  was  before  us  in  April,  1841,  and  the 
leading  facts  are  stated  in  the  report.  See  18  La.  33.  A  judg- 
ment of  nonsuit  rendered  by  the  Court  of  Probates  was  then 
affirmed,  on  the  ground  that  only  a  part  of  tha  record  in  the  case 
of  TaU  V.  Wilkinson  and  De  Ende,  in  the  Superior  Court  of 
Law  and  Chancery  of  Virginia,  was  offered  in  evidence  in  support 
of  the  plaintiff's  action,  instead  of  a  complete  exemplification  of 
the  record.  The  action  was  renewed  in  the  Court  of  Probates,  a 
judgment  by  default  taken  against  the  executor  of  De  Ende,  for 
want  of  an  answer,  and  in  confirmation  of  the  judgment  by  de- 
fault, a  complete  record  of  the  case  from  the  Virginia  court  was 
read ;  but  the  court  being  of  opinion,  that  the  judgment  thus  pro- 
nounced by  the  court  in  Virginia,  against  an  administrator  ap- 
pointed there  to  represent  the  deceased  De  Ende,  who  died  pen- 
dente litcy  and  after  having  filed  an  answer,  has  not  the  force  of 
the  thing  adjudged  against  his  executor  in  Louisiana,  nonsuited 
the  plaintiff,  and  he  has  again  appealed.  The  case,  therefore, 
presents  the  question,  whether  a  judgment  pronounced  in  a  sister 
State  by  a  court  of  competent  jurisdiction,  under  such  circum- 
stances, is  to  be  regarded  here  as  conclusive,  or  even  prima  f fide 
evidence  of  a  debt  due  by  the  defendant's  testator.  It  is  proper 
to  remark  here,  that  Tait  had  sued  Wilkinson  and  De  Ende,  for 
a  final  settlement  of  a  partnership  which  had  existed  between  the 
three.  The  case  was  at  issue  in  the  lifetime  of  De  Ende,  who 
having  died  before  final  judgment  was  pronounced,  an  adminis- 
trator was  appointed  according  to  the  practice  in  that  State,  and 
upon  a  scire  facias  against  him,  the  suit  was  ordered  to  be  revi- 
ved, and  "  to  be  in  all  things  in  the  same  plight  and  condition  it 
was  at  the  time  of  the  decease  of  the  said  H.  De  Ende."  The 
final  decree  pronounced  by  the  Court  of  Chancery,  so  far  as  it 
concerns  the  estate  of  De  Ende,  was,  <<  that  the  defendant,  Charles 
Wamack,  Sheriff  of  the  county  of  Cumberland,  and  as  such  ad- 
ministrator of  Henry  De  Ende,  deceased,  do,  out  of  the  estate  of 
his  intestate  in  his  hands  to  be  administered,  if  so  much  he  hath, 
pay  to  the  plaintiff  the  sum  of  $3761  86,  the  balance  reported  by 
the  commissioners  to  be.  due  to  him,  with  interest  thereon  to  be 
computed  at  the  rate  of  six  per  centum^  per  annum^  from  the  3lst 
day  of  March,  1831,  and  until  paid." 
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The  constitution  of  the  United  States  requires  us  to  give  here 
to  a  judgment  rendered  in  another  State,  the  same  faith  and  credit 
to*  which  it  is  entitled  in  the  State  where  it  was  rendered. 

The  record  does  not  inform  us  what  would  be  the  effect  of  this 
judgment  in  Virginia,  according  to  the  law  of  that  State,  either 
in  relation  to  the  heirs  of  De  Ende,  or  to  an  executor  who  may 
have  succeeded  the  administrator,  against  whom  the  judgment 
was  originally  pronounced,  in  the  administration  of  the  estate. 
As  a  general  ni)e,  we  are  not  disposed  to  contest  the  principle  as- 
sumed by  the  counsel  for  the  appellee,  and  which  appears  sup- 
ported by  the  authority  of  Story  on  the  Conflict  of  Laws,  that  a 
judgment  rendered  ngainst  an  administrator  of  an  estate  in  one 
State,  is  not  conclusive  a^^ainst  an  administrator  in  another.  It  is 
understood,  that  such  suits  merely  against  an  administrator,  bind 
only  the  property  in  his  hands  to  be  administered,  and  that  he 
may  plead  plehe  administravitj  and  that  such  a  plea,  sustained 
by  evidence,  will  be  a  bar  to  the  action.  But  it  appears  to  us, 
that  the  action  in  Virginia,  in  which  this  decree  was  finally  pro- 
nounced, was  something  more.  It  was  not  a  suit  against  an  ad- 
ministrator, but  against  De  Ende  himself,  who  had  appeared  and 
filed  an  answer.  Upon  his  death  it  was  revived  against  his  ad- 
ministrator, in  the  same  plight  and  condition  it  was  in  at  the  time 
of  his  decease.  The  court  then  proceeded  upon  the  issue  already 
made  up,  to  adjudicate  upon  the  state  of  accounts  between  the 
original  parties.  It  is  very  questionable  whether  the  administra- 
tor thus  brought  in  by  scire  facias^  could  have  pleaded  pletie  ad- 
ministravif..  Be  this  as  it  may,  the  decree  of  the  Court  of  Chan- 
cery purports  to  establish  a  balance  due  by  the  estate  of  De 
Ende.  It  confirms  the  report  of  commissioners  to  whom  oppo- 
sition had  been  made  by  the  administrator.  The  court  say :  "  On 
the  whole,  the  court  is  of  opinion,  that  the  report  does  not  exhibit 
larger  balances  due  from  the  estate  of  De  Ende  to  Tait  and  Wil- 
kinson, than  are  really  due  to  them  respectively."  It  is  true,  the 
decree  orders  the  administrator  to  pay  that  balance  out  of  the 
funds  in  his  hands,  to  be  administered ;  thereby  indicating,  as  we 
understand  it,  that  the  administrator  is  not  made  personally  liable. 
According  to  the  argument  of  the  counsel,  this  decree  by  the  Court 
of  Chancery  in  Virginia  would  be  without  effect,  not  even  liqui- 
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dating  the  balance  due  by  the  estate.  A  judgment  pronounced 
against  an  administrator  is  necessarily  based  upon  the  indebted- 
ness of  the  intestate ;  and  so  far  as  such  a  judgment  has  been  sat- 
isfied out  of  assets  in  the  hands  of  the  administrator,  ought  at 
least,  to  be  prima  facte  evidence  against  an  heir,  who  may  after- 
wards claim  the  succession. 

The  jurisdiction  of  the  Court  of  Chancery  being  admitted,  we 
must  presume  it  acted  within  its  jurisdiction,  in  proceeding  to 
final  judgment  against  the  estate  represented  by  the  administrator. 

In  the  case  of  Poole  v.  Brooks,  10  La.  17,  we  held,  that  the 
judgment  of  a  Court  of  Probates  in  Mississippi,  acting  within  its 
jurisdiction,  which  established  a  balance  in  favor  of  the  guardian 
of  a  minor,  and  ordered  his  successor  to  pay  it  out  of  the  property 
of  the  minor,  was  prima  facie  evidence  of  a  debt  due  by  the  mi- 
nor to  his  former  guardian,  who  brought  suit  against  him  in  this 
State,  and  gave  in  evidence  the  record  from  the  court  of  Missis- 
sippi.   See  Gleason  v.  Dodd,  4  Metcalf,  333. 

But  the  counsel  for  the  appellee  places  great  reliance  upon  the 
924th  article  of  the  Code  of  Practice,  which  gives  to  the  Courts 
of  Probates  exclusive  power  to  decide  upon  money  claims  against 
estates  administered  by  curators,  executors,  or  administrators. 
That  principle  is  not  questioned,  and  in  this  case,  the  suit  is  brought 
in  the  proper  tribunal,  and  the  question  is  not  one  of  jurisdiction, 
but  of  evidence,  to  wit,  whether  the  judgment  rendered  by  the 
Court  of  Chancery  in  Virginia  furnishes  either  conclusive,  or  pri- 
ma facie  evidence,  that  De  Ende,  at  the  time  of  his  decease,  was 
indebted  to  the  plaintiff,  as  he  alleges  in  his  petition. 

Article  122  of  the  Code  of  Practice,  upon  which  the  counsel 
for  the  appellant  relies,  establishes  the  principle,  that  judgments 
rendered  against  curators  of  vacant  estates,  are  as  valid  and  effi- 
cacious as  if  they  had  been  rendered  against  the  heirs  themselves ; 
and  the  next  article  extends  the  principle  to  executors,  where 
none  of  the  heirs  are  present  or  represented  in  the  State.  We 
are  not  informed  by  the  record  whether  the  same  principle  pre- 
vails substantially  in  Virginia,  and  we  may  presume,  in  the  ab- 
sence of  proof  to  the  contrary,  that  it  does ;  but  we  see  nothing 
in  the  record  to  justify  us  in  concluding,  that  by  the  laws  of  that 
State  a  decree  of  the  Court  of  Chancery,  establishing  a  balance 
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of  accounts  between  parties  regularly  before  it,  is  a  niere  nullity, 
except  as  relates  to  the  administrator  in  that  State,  in  whose  name 
the  suit  proceeded  to  final  judgment  after  the  death  of  his  intes- 
tate. We  are  not  prepared  to  say,  that  it  is  conclusive  against 
the  heirs  or  executor  here ;  but  we  have  come  to  the  conclusion, 
although  the  question  is  not  free  from  difficulties,  that,  at  least, 

must  be  regarded  as  prima  facie  evidence  against  the  succes- 
sion. The  defendant  not  having  offered  to  go  behind  that  judg- 
ment, but  relying  upon  the  issue  implied  by  the  judgment  by 
default,  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
original  judgment 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed ;  and  ours  is,  that  the  judgment  by 
default  therein  taken  be  confirmed,  and  that  the  plaintiff  be  re- 
cognized as  a  creditor  of  the  estate  of  Henry  De  Ende  for  the 
sum  of  three  thousand  seven  hundred  and  sixty-one  dollars  and 
eighty-five  cents,  with  interest  at  six  per  cent  from  the  31st  of 
March,  1831,  to  be  paid  in  due  course  of  administration,  together 
with  the  costs  in  both  courts. 


The  State,  for  the  use  of  the  Charity  Hospital  of  New  Orleans, 
V.  Samuel  W.  Fullerton. 

The  statute  of  27  March,  1843,  providingr  a  fund  for  the  support  of  the  Charity  Hos- 
pital of  New  Orleans,  directs  the  masters  of  vessels  and  steamboats  arriving  at  (he 
city  of  New  Orleans  to  collect,  and  pay  to  the  collector  appointed  by  the  Charity 
Hospital,  the  tax  imposed  by  that  act  on  every  passenger  on  the  vessel  or  steam- 
boat under  his  command,  and  authorizes  the  masters  of  such  vessel  or  steamboat, 
in  case  any  passenger  shall  refuse  to  pay  said  tax,  to  detain  and  sell  a  sufficient 
proportion  of  his  or  her  baggage  for  the  payment  thereof.  The  statute  imposes  no 
penalty  on  the  master  of  any  such  vessel  or  steamboat  for  refusing  to  collect  or 
pay  over  such  tax.  In  an  action  against  the  master  of  a  steamboat  to  recover 
the  amount  of  the  tax  imposed  on  passengers  arriving  on  his  boat  during  a  cer- 
tain period,  which  he  had  refused  to  collect :  Held,  that  the  tax  being  imposed 
exclusively  on  passengers,  and  not  on  the  captain,  officers  or  crew  of  the  vessel 
whose  labor  is  necessary  for  navigating  it,  and  who  may  be  regarded  as  among 
the  instruments  of  commerce,  cannot  be  regarded  as  a  regulation  of  commerce ; 
that  the  enactnrents  of  this  statute  cannot  be  said  to  be  an  usurpation  of  the 
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power  to  "  regulate  commerce  with  foreign  nations  and  among  the  several  States" 
exclusively  vested  in  Congress  by  the  constitution  of  the  United  States,  (art  I, 
§  8) ;  that  its  provisions  are  not  inconsistent  with  any  law  of  Congress  regulat- 
ing commerce  ;  nor  is  the  imposition  of  such  a  tax  prohibited  by  the  first  section 
of  the  act  of  Congress  of  8  April,  1812,  which  provides  as  a  condition  upon 
which  the  State  may  be  admitted  into  the  Union,  that  the  navigable  waters 
leading  into  the  Gulf  of  Mexico  shall  be  common  highways  and  forever  free  to  all 
the  inhabitants  of  the  Union,  without  any  tax,  duty,  toll  or  impost  therefor,  im- 
poeed  by  the  said  State,  that  act  having  no  further  application  since  the  admis- 
sion of  Louisiana  into  the  Union  ;  but  that  the  statute,  not  having  imposed  any 
penalty  on  the  master  for  refusing  to  collect  the  tax,  the  court  cannot  supply  the 
omission,  and  condemn  him  to  pay  the  tax  as  a  penalty  for  not  having  complied 
with  the  statute  by  collecting  it  from  his  passengers. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan. J.  This  was  an  '^action  against  the  master  of  a  steam- 
boat running  between  Mobile  and  New  Orleans,  to  recover  from 
him  individually,  $322  50^  the  amount  of  the  tax  levied  by  the 
act  of  27  March,'  1843,  providing  a  fund  for  the  support  of  the 
Charily  Hospital  of  New  Orleans,  on  passengers  who  had  arrived 
on  his  boat  at  New  Orleans,  between  the  9th  April  and  10th  of 
May,  1843.  The  petition  alleges,  that  the  defendant  had  refused 
to  collect  and  pay  over  the  said  tax  ;  wherefore  it  prays,  that  he 
may  be  condemned  to  pay  the  same^  &c. 

The  defendant  answered,  that  the  act  of  the  Legislature  of 
Louisiana  imposing  the  tax  is  a  violation  of  the  constitution  and 
laws  of  llie  United  States,  and  that  he  is  not  bound  to  comply 
with  its  requirements.  He  denied  generally  the  allegations  of 
the  petition,  but  admitted  that  he  was  the  master  of  a  steamer,  a 
licensed  coasting  vessel  of  the  United  States,  employed  in  trading 
and  carrying  passengers  for  hire  between  New  Orleans  and  the 
States  of  Mississippi  and  Alabama.  ^ 

The  facts  stated  in  the  petition  were  admitted,  on  the  trial,  to 
be  correct,  the  legal  liability  of  the  defendant  being  alone  dispu- 
ted. There  was  a  judgment  below  for  the  plaintiflF,  from  which 
the  defendant  appealed.  ^ 

H.  H.  Strawbridge,  for  the  plaintiff,  contended,  that  the  law 
was  not  inconsistent  with  the  constitution  nor  laws  of  the  United 
States.  Amendments  to  Const.  U.  S.  art.  12.  1  Wheaton,  304. 
3  Wash.  C.  C.  Rep.  313.  Com?nonwealth  v.  Breed,  4  Pick.  460. 
15  Wendell,  113.    2  Peters,  251.     Gibbons  v.  Ogden,  9  Whea- 
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ton,  215.  North  River  Steamboat  Navigation  Company  v. 
Livingston^  3  and  6  Cowen.  Acts  of  Congress  of  7  Aug.  1789, 
27  May,  1796,  and  6  Feb.  1799. 

Preston^  Attorney  General,  on  the  same  side. 

Eustisj  for  the  appellant.  The  law  of  1843,  on  which  this  ac- 
tion is  based,  is  unconstitutional,  being  contrary  to  art.  1,  sect.  8, 
of  the  Constitution  of  the  United  States,  by  which  the  power  is 
given  to  Congress,  "  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States  and  with  the  Indian  tribes. ^^  2 
Story  on  the  Constitution.  §  1067,  1068,  p.  615,  et  seq.  9  Whea- 
ton,  197-204,  209.  1 2  Wheaton,  419, 445, 447.  1  Kent's  Comm. 
Lect.  19,  p.  404.  Federalist,  letter  xlii,  p.  227.  The  power  to 
regulate  is  an  exclusive  power.  It  implies  full,  absolute  and  sole 
control  over  the  thing  to  be  regulated.  This  position  was  fully 
argued  by  learned  counsel  in  the  case  of  Cribbons  v.  Ogden,  9 
Wheaton,  loco  citato.  The  court  say  there  is  great  force  in  the 
argument,  and  that  they  were  not  satisfied  that  it  was  refuted. 
Judge  Story  adopts  it  as  the  settled  jurisprudence  of  the  consti- 
tution.    Lioco  citato. 

The  basis  of  commerce  is  intercourse.  A  power  to  hamper 
by  legislation  the  intercourse  between  the  States  is  tantamount 
to  a  power  to  control  their  commerce,  and  clearly  conflicts  with 
the  power  of  regulating  commerce  which  the  constitution  vests 
in  the  Congress  of  the  Union.  In  the  case  of  Brown  v.  TAe 
State  of  Maryland,  12  Wheaton,  446,  the  Chief  Justice  said : 
"  What  then  is  the  just  extent  of  a  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States  ?  This  ques- 
tion was  considered  in  the  case  of  Oibbons  v.  Ogden,  in  which 
it  was  declared  to  be  complete  in  itself,  and  to  acknowledge  no 
limit  other  than  one  prescribed  by  the  constitution.  The  power 
is  co-extensive  with  the  subject  on  which  it  acts,  and  cannot  be 
stopped  at  the  external  boundary  of  a  State,  but  must  enter  its 
interior."  It  is  believed  that  this  act  is  without' example  in  the 
legislation  of  the  States.  What  would  be  thought  of  a  tax  like 
this  on  passengers  entering  the  cities  of  New  York  and  Philadel- 
phia from  the  adjacent  States  ?  The  whole  history  of  the  go- 
vernment condemns  it.  ^A  similar  law  was  vetoed  by  Governor 
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White  of  this  State  during  hh  adtninistration,  on  the  ground  of 
its  unconstitutionality.'^ 

^The  act  is  contrary  to  the  acts  of  Congress  for  the  admission 
;  of  Louisiana  into  the  Union,  (see  acts  of  Feb.  16th,  1811,  and 
^'  8th  April,  1812.  IngersolPs  Dig.  587,  588,)  which  provide  for 
the  freedom  of  the  Mississippi  and  the  waters  leading  into  it  and 
the  Gulf  of  Mexico.  The  freedom  of  the  navigation  of  the  Mis- 
sissippi was  stipulated  in  the  treaty  of  Paris  in  1763,  and  was  al- 
ways insisted  on  by  our  government  in  our  relations  with  Spain. 
These  acts  of  Congress  are  exponents  of  what  would  be  other 
wise  the  settled  law  of  the  land. 

BukLARD,  J.  This  is  an  action  instituted  by  the  Attorney 
General,  in  the  name  of  the  State}  for  the  use  of  the  Charity  Hos- 
pital, against  the  captain  of  a  steamboat  plying  between  Mobile 
and  New  Orleans,  to  recover  from  him  the  amount  of  the  tax  le- 
vied on  passengers  from  other  States  by  the  act  of  1843,  entitled 
"  An  act  to  amend  an  act  to  provide  a  fund  for  the  support  of  the 
Charity  Hospital,"  &c.  The  ground  upon  which  the  recovery 
is  sought  is,  that  tlie  defendant  had  refused  to  collect  and  pay 
over  the  taxes  upon  a  large  number  of  passengers  who  had  ar- 
rived, at  different  times,  on  board  his  boat. 
The  second  section  of  the  statute  declares,  <'  that  masters  of  v  s- 
I  sels  and  steamboats  arriving  at  the  city  of  New  Orleans  shall  col- 

I  lect,  and  pay  to  the  collector  appointed  by  the  Charity  Hospital, 

the  tax  on  each  and  every  passenger  on  board  the  vessel  o  steam- 
boat under  his  command,"  &c.;  "  and  any  passenger  refusing  to 
pay  said  tax,  the  master  of  said  vessel  or  steamboat  may  detain, 
and  sell  a  sufficient  proportion  of  his,  her  or  their  baggage  for  the 
I  payment  of  the  same."    Another  section  authorizes  the  collector 

|-  of  the  Hospital  to  demand  the  register  or  record  of  passengers, 

I  and  imposes  a  penalty  on  the  captain  of  fifty  dollars  in  case  of  his 

refusal.  But  the  statute  imposes  no  penalty  on  him  in  case  of 
his  refusal  to  collect  the  tax  from  his  passengers,  as  authorized  by 
the  second  section. 

The  defendant,  in  his  answer,  admitting  that  he  is  the  com- 
mander of  a  boat  for  the  transportation  of  merchandize  and  pas- 
sengers, avers  that  the  statute  of  the  State  of  Louisiana  recited  in 
the  petition,  is  null,  void  and  of  no  effect,  because  it  is  repugnant 
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to  the  constitution  and  laws  of  the  United  States,  and  that,  by 
reason  thereof,  he  is  not  bound  to  collect,  receive,  or  pay  over 
said  tax.  He  further  avers,  that  his  steamer,  called  the  Fashion, 
is  a  coasting  vessel,  carrying  merchandize  and  passengers  for 
hire,  between  Port  Pontchartrain  and  the  States  of  Alabama  and 
Mississippi,  under  a  license  from  the  United  States. 

The  defendant  has  thus  chosen  to  rest  his  defence  mainly  upon 
the  unconstitutionality  of  the  State  law  imposing  a  tax  upon  per- 
sons arriving  from  abroad,  and  the  judgment  of  the  District 
Court  being  against  him  on  that  point,  be  prosecutes  the  present 
api)eal. 

The  counsel  for  the  appellant  contends  :  1st,  That  the  act  in 
question  is  repugnant  to  that  part  of  the  federal  constitution 
whiclf confers  on  Congress  the  power  "to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,  and  with  the 
Indian  tribes."  Art.  I,  sec.  8.  And  secondly,  that  it  is  contrary 
to  the  acts  of  Congress  providing  for  the  admission  of  Louisiana 
into  the  Union,  and  for  the  free  and  unrestrained  navigation  of 
its  waters. 

1  I.  Before  examining  the  authorities  upon  which  the  counsel 
relies  in  support  of  his  proposition,  it  may  not  be  amiss  to  remark, 
that  the  tax  in  question  is  not  levied  exclusively  on  citizens  of 
other  States  or  foreigners  arriving  in  New  Orleans.  A  citizen 
of  this  State  on  his  return,  after  a  temporary  absence,  is  equally 
liable  to  it,  whatever  may  have  been  the  motive  of  his  absence, 
whether  business  or  recreation.  It  is  also  not  to  be  overlooked, 
that  the  tax  is  not  payable  by  the  captain,  officers,  or  crew  of  the 
vessel  or  steamboat.  Those  persons,  whose  labor  is  required 
in  navigating  the  vessel,  and  who  may  be  regarded  as  it  were,  as 
among  the  instruments  of  commerce,  are  exempted  from  the  tax. 
It  is  levied  exclusively  on  passengers,  on  their  arrival  in  the  city 
of  New  Orleans.  It  is,  therefore,  a  tax  neither  upon  the  cargo, 
*  nor  the  vessel,  nor  on  those  engaged  in  navigating  it.  It  does 
not  obstruct  or  burden  the  commerce  of  the  country,  and  it  can- 
not be  regarded  as  a  regulation  of  commerce,  either  with  foreign 
countries,  or  with  the  other  States.  In  the  enactment  of  the  sta- 
tute imposing  this  tax,  the  Legislature  cannot  be  said,  therefore, 
to  have  usurped  any  of  the  powers  exclusively  vested  in  CongresS| 
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to  regulate  commerce  among  the  States  or  with  foreign  nations. 
Is  It  repugnant  to,  or  inconsistent  with,  any  law  enacted  by  Con- 
gress, regulating  the  commerce  of  the  United  States?  J 

The  case  of  Gibbons  v.  Ogden  turned  upon  the  question,  whe- 
ther a  statute  of  New  York  granting  to  certain  persons  the  ex- 
clusive privilege  of  navigating  the  waters  of  that  State  with  vessels 
propelled  by  steam,  was  repugnant  to  the  acts  of  Congress  regu- 
lating the  coasting  trade  between  the  States.  It  was  decided, 
that  the  power  to  regulate  commerce  extends  to  the  regulation  of 
navigation ;  that  it  is  exclusively  vested  in  Congress,  and  embra- 
ces every  species  of  commercial  intercourse  between  the  States 
and  with  foreign  powers  ;  and  that  the  laws  of  New  York  grant 
ing  the  exclusive  privilege,  were  in  collision  with  those  acts  of 
Congress  which  regulate  the  commerce  between  the  States,  or 
the  coasting  trade.  That  celebrated  controversy  commenced  by 
an  injunction  issued  by  the  Chancellor  of  New  York,  restraining 
Gibbons  from  navigating  with  his  steamboats  between  New  Jer- 
sey and  New  York,  notwithstanding  the  enrollment  and  license 
of  his  boats  as  coasting  vessels.  The  State  court  sustained  the 
grant  to  Livingston  and  Fulton,  and  the  question  was  taken  be- 
fore the  Supreme  Court  of  the  United  States,  by  writ  of  error iilln 
that  case  it  is  obvious,  that  the  right  conferred  by  the  act  ol  Coii- 
gress  on  licensed  vessels,  to  carry  on  commerce  between  the  ports 
of  one  State  and  those  of  another,  was  impeded  and  impaired  by 
the  State  law,  which  established  essentially  a  regulation  of  com- 
merce, inconsistent  with  that  which  Congress  had  thought  pro- 
per to  enact.  The  decision  does  riot,  therefore,  bear  directly  upon 
the  case  now  before  the  conrt,  which  seems  to  involve  rather  a 
question  of  State  taxation,  than  one  which  concerns  the  regula- 
tion of  commerce."]  The  distinction  between  the  two  classes  of 
cases  is  obvious.  ^T^he  power  to  regulate  commerce  between  the 
States  and  foreign  nations,  is  exclusively  vested  in  Congress. 
The  power  of  taxation  resides  in  the  States  to  an  unlimited  ex- 
tent, except  so  far  as  restrained  by  the  Federal  or  State  constitu- 
tions. This  very  diiference  creates  the  essential  difficulty  of 
cases  like  the  present.  If  a  State  tax  be  inconsistent  with  any 
regulation  of  commerce  by  the  sovereign  authority  of  the  Union, 
by  imposing  burdens,  or  restrictions,  or  conditions,  unknown  to 
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the  ]a \v  of  Cou^ress,  the  act  creating  such  a  tax  must  be  regarded  as 
unconstitutional  and  void.  The  States  are  forbidden  by  the  consti- 
tution to  lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  their  inspection 
laws.  In  the  case  of  Brow7i  v.  Tke  State  of  Maryland^  the  Su- 
preme Court  of  the  United  States  held,  that  an  act  of  the  Legislature 
of  that  State  was  unconstitutional  and  void,  which  forbade  the  sel- 
ling of  any  packages  of  imported  goods  until  the  importer  should 
have  obtained  a  license,  for  which  fifty  dollars  was  to  be  paid  to 
the  State. 

The  Chief  Justice  in  delivering  the  opinion  of  the  court,  re- 
marks, that  "  any  penalty  inflicted  on  the  importer,  for  selling 
the  article  in  his  character  of  importer,  must  be  in  opposition  to 
the  act  of  Congress  which  authorizes  importation.  Any  charge 
on  the  introduction  and  incorporation  of  the  articles  into  and  with 
the  mass  of  property  in  the  country,  must  be  hostile  to  the  power 
given  to  Congress  to  regulate  commerce,  since  an  essential  part 
of  that  regulation,  and  principal  object  of  it,  is  to  prescribe  the 
regular  means  of  accomplishing  that  introduction  and  incorpora- 
tion. The  distinction  between  a  tcix  on  the  thing  imported  and 
on  the  person  of  the  importer,  can  have  no  influence  on  this  part 
of  the  subject.  It  is  too  obvious  for  controversy,  that  they  inter- 
fere equally  with  the  power  to  regulate  commerce."  12  Whea- 
ton,  419. 

The  court,  in  the  same  case,  admit  the  power  of  the  States  to 
tax  their  own  citizens  or  their  property  within  their  territories ; 
but  they  say,  they  cannot  admit  that  it  may  be  so  used  as  to  ob- 
struct the  free  course  of  a  power  given  to  Congress.  "  The  tax- 
ing power  of  the  States  must  have  some  limits.  It  cannot  teach 
and  restrain  the  action  of  national  government,  within  its  proper 
sphere.  It  cannot  reach  the  administration  of  justice  in  the  courts 
of  the  Union,  nor  the  collection  of  taxes  of  the  United  States,  or 
restrain  the  operation  of  any  law  which  Congress  may  constitu- 
tionally pass."     Loco  citato. 

A  further  illustration  of  this  principle  may  be  found  in  the  case 
of  Weston  et  al.  v.  The  City  Council  of  Charleston,  2  Peters, 
449,  in  which  it  was  settled,  that  a  State  tax  upon  stock  issued  for 
loans  made  to  the  United  States  is  unconstitutional. 
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The  authority  of  the  States  to  tax  persons  and  things  for  reve- 
nue, rather  than  as  a  means  of  regulating  commerce,  for  sanitary 
purposes,  and  with  a  view  to  ascertain  the  quality  of  difierent 
products  before  their  exportation  by  inspection,  has  never  been 
questioned.  To  use  the  language  of  the  court  in  the  case  of  Qib- 
bans  V.  Ogden,  in  speaking  of  such  laws  :  <'  They  form  a  por- 
tion of  that  immense  mass  of  legislation,  which  embraces  every 
thing  within  the  territory  of  a  Stale,  not  surrendered  to  the  gene- 
ral government ;  all  which  can  be  most  advantageously  exercised 
by  the  States  themselves.  Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as  laws  for  regulating 
the  internal  commerce  of  a  State,  and  those  which  respect  turn- 
pike roads,  ferries,  &c.,  are  component  parts  of  this  mass.'' 

The  concurrent  power  of  taxation  residing  in  the  Union  and 
in  the  Stat^TB  lialile  lu  lea  J  to_a  collision,  ana  ii  is  ceriaigly 
difficult  to  draw  the  line  which  separates  thes^  powers.  It  was 
justly  remarked  by  Jhr.  Justice  Jonnson.  in  delivering  his  sepa- 
rate opinion  in  the  case  above  mentioned :  '^  That  the  line  can- 
not  be  drawn  with  sufficient  distinctness  between  the  municival 
powers  J  tliM  iMlHr  *'H^  '^*"''  ^^^^mercial  powers  of  the  otherl  Iji 
some  points  they  meet  and  blend  so  as  scarcely  to  admit  of  a_ 
separation.  J^Qtagss  the  laws  of  Congress  requiring  us  omcerg 
to  respect  the  ^"^pfir*inn  Inirn  nrthn  litntrrij  j|£d  to  aid  in  enfor- 
cing  the  health  laws ;  that  wiiich  surrenders  to  the  States  the  su- 
perihtendence  of  pilotage ;  and  tbe-many  laws  passedTo  permit  a 
tonnage  duty  to  be  levied  for  the  use  of  their  ports.'' 

It  ca[miot  foe  expected  of  us  to  lay  down  a  general  rule  by  which 
to  test,  in  all  cases,  the  constitutionality  of  a  State  taxJi  The  one 
which  we  are  now  considering  was  imposed  for  the  support  of  a 
great  public  charity,  which  the  people  of  all  the  States  whose 
citizens  trade  with,  or  visit  this  great  commercial  emporium, 
have  an  interest  in  supporting.  It  falls  indiscriminately  upon 
the  citizens  of  Louisiana  and  other  States,  and  foreigners  who  ar- 
rive in  New  Orleans,  either  by  sea  or  our  rivers  and  lakes.  Those 
who  land  above  or  below  the  city  are  exempt  from  the  tax.  It 
is  not  levied  either  upon  the  crew  of  the  vessel  or  the  cargo.  It 
offers  no  impediment  to  the  free  navigation  of  our  waters,  nor  to 
the  entry  of  the  vessel,  or  the  disposition  of  the  cargo,  according 
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to  the  laws  of  Congress.  It  affects  not  the  commercial  classes 
alone,  nor  those  who  visit  the  city  upon  mercantile  pursuits,  but 
all  without  distinction.  No  adjudicated  case  has  been  brought 
to  our  notice,  nor  are  we  acquainted  with  any  analogous  to  the 
present.  We  are  not  prepared  to  say  that  the  tax  in  question 
is  in  collision  with  any  regulation  of  commerce  established  by 
Congress,  or  that  it  interferes  with  the  action  of  Congress  in  the 
exercise  of  its  delegated  powers."} 

II.  The  argument  drawn  from  the  provisions  of  those  acts  of 
Congress  which  provided  for  the  free  navigation  of  the  waters  of 
Louisiana,  as  a  condition  upon  which  that  territory  was  admitted 
into  the  Union  as  a  State,  is  not  conclusive.  Those  laws,  since 
Louisiana  has  become  a  part  of  the  Union,  like  the  treaty  of  ces- 
sion, having  done  their  office,  have  no  longer  any  application. 
They  were  in  the  nature  of  a  compact,  and  since  that  period  the 
free  navigation  of  our  rivers  and  lakes,  like  that  of  the  Chesa- 
peake Bay  or  the  North  River,  depends  not  so  much  upon  those 
acts  of  Congress,  as  on  the  general  principles  of  the  federal  com- 
pact to  which  this  State  has  subscribed.  We  see  nothing  in  the 
act  imposing  the  tax  in  question,  which  restrains  that  freedom, 
or  renders  the  navigation  of  our  waters  more  onerous. 

The  high  court,  whose  decisions  we  are  in  the  habit  of  regard- 
ing as  truly  expounding  the  constitution,  in  the  case  of 'the  Pro- 
vidence Bank  v.  Billings  et  al.,  recognized  the  power  of  State 
taxation  as  co-extensive  with  its  territory,  and  laid  down  the 
principle  that  the  surrender  or  abandonment  of  such  right  could 
not  be  presumed  ;  that  it  resides  in  government  as  a  part  of  it- 
self, and  need  not  be  reserved,  where  property  of  any  description, 
or  the  right  to  use  it  in  any  manner,  is  granted  to  individuals  or 
corporate  bodies  ;  that  the  power  may  be  abused,  but  the  con- 
stitution of  the  United.  States  was  not  intended  to  furnish  u  cor- 
rective for  every  abuse  of  power,  which  may  be  committed  by 
the  State  governments.   4  Peters,  544. 

Upon  the  whole,  although  we  are  not  satisfied  that  the  statute 
imposing  the  tax  in  question  is  unconstitutional,  yet  the  defen- 
dant denies  generally  his  liability  to  pay  the  tax  levied  Upon  his 
passengers;  and  this  part  of  his  defence  requires  ah  examination 
of  the  grounds  on  wliich  the  State  bases  its  right  to  recover  oi  him. 
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[The  act  makes  it  the  duty  of  the  captain  to  collect  the  tax, 
and  affords  him  the  means  of  coercion ;  but  it  imposes  no  penalty 
incase  of  his  neglect  or  refusal  to  collect.  If  it  did,  we  should  be 
inclined  to  doubt  whether  it  would  not  amount  to  such  a  restric- 
tion or  burden  upon  the  navigation  of  our  waters,  by  passenger 
boats,  as  would  be  in  collision  with  the  laws  of  Congress.  But 
the  act,  in  our  opinion,  creates  an  office,  and  the  captain  is  made 
a  State  officer,  for  the  purpose  of  collecting.  He  is  not,  in  our 
opinion,  obliged  to  accept  the  office  and  perform  its  duties.  If 
he  had  voluntarily  undertaken  to  collect,  and  had,  in  fact,  re- 
ceived any  part  of  the  tax,  an  action  would  lie  to  compel  him  to 
pay  over,  but  this  is  not  alleged.  He  is  sought  to  be  made  liable 
for  neglecting  to  perform  a  duty  imposed  by  the  statute ;  and  the 
obligation  to  pay  the  tax  himself,  is  not  denounced  as  the  penalty 
for  his  refusal.  The  courts  cannot  supply  that  penalty,  and 
condemn  the  captain  to  pay  the  tax  assessed  upon  his  passengers, 
for  not  having  done  what,  in  our  opinion,  he  was  not  legally 
bound  to  do.  ^The  only  duty  which  the  statute  imposes  upon 
the  captain,  under  a  penalty,  is  that  of  exhibiting  his  manifest,  or 
list  of  passengers,  to  the  collector  of  the  Charity  Hospital.  ^ 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  ifeversed ;  and  that  ours  be  for  the  defendant, 
with  costs  in  both  courts. 


Same   Case. — On  a  Re-hearino. 

On  a  question  as  to  the  constitutional  authority  of  Congress,  and  the  conse- 
quent restriction  upon  the  power  of  State  Legislatures,  a  decision  of  the 
Supreme  Court  of  the  United  States  must  be  regarded  as  settling  the  law. 

H,  H.  Strawbridge,  for  the  plaintiff,  contended,  that  the  law 
of  1S43  was  not  a  violation  of  the  constitution  of  the  United 
States.  Similar  laws  have  been  passed  in  other  States,  and  their 
constitutionality  has  been  sustained.  See  a  statute  of  the  State 
of  New  York,  enacted  for  the  support  of  its  Marine  Hospital.  1 
Rev.  Statutes,  p.  48,  and  voL  3,  p.  274,  ed.  of  1837.    Also  a  law 
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of  the  same  State,  (1  Rev.  Stat.,  vol.  I,  p.  637,  s.  69,)  relative  to 
paupers.  This  last  law  was  declared  constitutional  by  the  Su- 
preme Court  of  that  State,  in  the  case  of  New  York  v.  Staples, 
6  CoweUy  169,  and  by  the  Supreme  Court  of  the  United  States  in 
Candler  et  al.  v.  The  Mayor,  ^c,  of  New  York.  See  1  Wen- 
dell, 493.  See  also  the  case  of  Norris  v.  The  City  of  Boston, 
4  Metcalf,  282,  in  which  an  act  of  the  Legislature  of  Massachu- 
setts, subject  ingshipmasters  to  a  tax  on  every  passenger  for  the 
purpose  of  providing  a  pauper  fuud,  was  declared  to  be  constitu- 
tional ;  and  see  the  law  of  the  same  State,  passed  in  1830,  on  the 
same  subject.  1  Metcalf  &  Perkins'  Rev.  Statutes,  p.  373.  The 
case  of  The  Mayor,  ^^c  of  New  York  v.  Miln,  1)  Peters,  102, 
in  which  the  Supreme  Court  of  the  United  States  affirmed  the 
constitutionality  of  the  New  Yort  statute  of  1824,  requiring  in 
certain  cases  indemnity  bonds  from  masters  of  vessels  bringing 
passengers  into  the  city  of  New  York,  is  still  more  in  point.  See 
the  act  of  the  Legislature  of  Delaware  of  12th  February,  1829,  s. 
15,  similar  to  the  New  York  law  of  1824,  and  a  law  of  this  State 
on  the  same  subject,  passed  in  1818,  and  the  law  of  1821  on  the 
subject  of  quarantine. 

Eustis,  for  the  appellant.  The  question  whether  the  law  un- 
der consideration  is  contrary  to  that  provision  of  the  constitution 
which  vests  in  Congress  the  power  to  regulate  commerce  among 
the  several  States,  is  almost  one  of  fact.  The  court  see  nothing  in 
it  which  restrains  the  freedom  of  navigation,  or  renders  the  naviga- 
tion of  our  rivers  more  onerous.  Is  not  a  tax  onerous  ?  Is  navigation 
free  when  it  is  taxed  ?  Do  not  duties  on  goods  render  their  importa- 
tions onerous  ?  Do  not  duties  restrain  importations,  and  are  goods 
that  pay  duties  in  any  sense /rcc  ?  The  mail  which  transports  let- 
ters and  packages  is  uoifree,  in  any  sense,  except  for  those  which 
are  franked,  or  on  which  no  postage  is  charged.  A  road  for  which 
toll  is  exacted  is  not  free.  An  imposition  on  persons  engaged  in 
commerce  going  from  place  to  place,  is  as  much  a  regulation  of 
commerce  in  point  of  fact,  as  a  duty  on  merchandize.  If  persons 
are  taxed  on  their  arrival,  how  can  it  be  said  that  their  ingress  is 
free,  or  that  the  intercourse  is  not  restrained. 

It  is  contended,  that  this  tax  does  not  interfere  with  the  power 
to  regulate  commerce.    Did  the  occlusion  of  China  affect  its  corn- 
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merce?  The  exclusion  of  strangers  from  its  limits  rendered 
that  nation  anti -commercial ;  and  it  may  be  asked,  what  nation 
ever  imposed  a  tax  on  intercourse  between  different  portiods  of 
its  territory  ? 

"  The  right  of  carrying  passengers  is  given  by  the  coasting 
license.  It  gives  permission  to  trade,  which  includes  the  right 
of  transporting  passengers  for  hire.  If,  as  our  whole  course  of 
legislation  on  this  subject  shows,  the  power  of  Congress  has  been 
universally  understood  in  America  to  comprehend  navigation, 
it  is  a  very  persuasive,  if  not  a  conclusive  argument,  to  prove 
that  the  construction  is  correct,  and  if  it  be  correct,  no  clear  dis« 
tinetion  is  perceived  between  the  power  to  regulate  vessels  em- 
ployed in  transporting  men  for  hire  and  property  for  hire. 
The  subject  is  transferred  to  Congress,  and  no  exception  to  the 
grant  can  be  admitted,  which  is  not  proved  by  the  words  or  the 
nature  of  the  thing.  A  coasting  vessel  employed  in  the 
transportation  of  passengers,  is  a»  much  a  portion  of  the  Ameri- 
can marine,  as  one  employed  in  the  transportation  oi  a  cargo ; 
and  no  reason  is  perceived  why  such  vessel  should  be  withdrawn 
from  the  regulating  power  of  that  government  which  has  been 
thought  best  fitted  for  the  purpose  generally."  Ch.  J.  Marshall, 
Gibbons  v.  Ogden^  9  Whmton,  215.  The  strongest  argument 
against  the  legality  of  this  tax  is,  the  uniform  concurrent  l^isla* 
tion  of  the  different  States  up  to  the  present  time.  The  convic* 
tion  of  its  unconstitutionality  must  have  been  abiding  and  uni< 
versal  in  the  United  States. 

But  States  have  exercised  a  supervision  and  power  of  taxation 
over  foreign  passengers,  and  such  laws  have  been  held  to  be 
constitutional;  though  we  find  no  decision  in  which  the  right  of 
the  State  to  tax  the  passenger  directly,  is  admitted — the  cap- 
tains, owners,  &c.,  are  taxed  by  the  State,  but  not  the  passengers. 
The  ground  on  which  these  decisions  rest  is,  the  power  which 
every  State  has  to  regulate  its  own  police,  which  includes  a  con* 
trol  over  paupers,  and  the  public  health,  which  it  may  protect 
by  quarantine  and  health  laws  of  every  description.  This 
power  is  founded  on  necessity,  and  is  inherent  in  every  commu- 
nity. The  assumption  that  the  present  tax  is  authorized  by  this 
power,  in  the  absence  of  the  necessity,  is  inadmissible.    In  no 
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case  has  the  right  to  tax  passengers  coming  from  other  States  in 
licensed  coasting  vessels  of  the  United  States,  ever  been,  even 
by  implication,  countenanced. 

The  reasoning  in  the  decision  in  Miln's  case,  (11  Peters,  J 05,) 
does  not  apply  to  our  internal  commerce.  Merchants  carry  on 
their  trade  themselves  in  different  parts  of  the  Union.  The  mer- 
chant of  Boston,  of  New  York,  of  St.  Louis  and  Cincinnati  trans- 
acts his  business  in  New  Orleans.  The  New  York  merchant 
lives  in  New  Jersey ;  the  merchant  of  Philadelphia  resides  there 
or  perhaps  in  Delaware.  The  Cincinnatian  has  his  house  in  Ken- 
tucky, and  he  of  Illinois,  perhaps  in  St.  Louis.  To  tax  these 
merchants  every  time  they  cross  the  river  to  go  to  their  count- 
ing-houses, would  seem  to  interfere  with  commerce  and  infringe 
a  little  on  the  freedom  of  intercourse. 

The  case  of  Morris  v.  The  City  of  Boston,  (4  Metcalf,  283,) 
arose  under  the  pauper  laws  of  Massachusetts.  The  tax  was  on 
the  master,  ovmer,  consignee  or  agent  The  vessel  was  a  for- 
eign one,  and  from  a  foreign  port.  This  case  offers  a  complete  an- 
swer to  the  argument  of  the  counsel  for  the  plaintiff.  The  tax 
was  on  the^  master,  &c.,  but  in  answer  to  objections  which  would 
have  affected  its  constitutionality,  the  court  assert  in  the  most 
formal  manner,  that  the  decision  rests  on  the  inalienable  neces- 
sary pauper  right.  "  We  think,"  say  they,  "  it  is  plain,  that  if  any 
such  large  sum  were  exacted  of  passengers,  it  would  indicate  the 
real  purpose  and  design  of  the  law  to  be  to  raise  revenue,  and  not 
in  good  faith  to  carry  into  effect  a  useful  and  beneficent  poor  law ; 
useful  and  beneficent  to  such  aliens  themselves ;  therefore,  that 
it  would  be  in  contravention  of  the  constitution  and  laws  of  the 
United  States,  and  void.  But  to  apply  this  principle  to  the  con- 
struction of  an  act  of  State  legislation,  it  must  be  apparent  to  the 
court,  that  the  real  purpose  was  distinct  from  the  ostensible  one." 

**  The  constitution  of  the  United  States  gives  the  principle 
which  must  govern  all  such  cases.  The  law  of  the  Union  first 
has  its  full  operation  ;  and  so  much  only  of  the  State  law,  as  is 
not  abrogated  by  the  effect  of  the  supreme  law,  remains.  This 
principle  destroys  all  incongruities,  and  is  the  only  legitimate 
test  of  which  such  cases  are  susceptible.  The  right  given  by  a 
law  of  the  Union  to  navigate  from  State  to  State,  cannot  be 


Digitized  by 


Google 


r 


APRIL,  1844.  223 


The  State,  for  the  use,  &.C.  v.  Fallerton. 


abridged  or  restricted  by  a  State  law  ;  and  whenever  a  case  of 
navigation  between  this  State  and  another  takes  place,  the  State 
grant  is  extinct,  as  an  impediment  or  objection  to  such  a  voyage. 
3  Cowen,  716,  719. 

There  is  no  penalty  for  the  non-collection  of  this  tax.  The 
tax  does  not  purport  to  be  imposed  under  the  poor  law  or  sanita- 
ry power.  It  is  to  support  a  hospital  which  had  been  supported 
for  years  from  State  resources,  and  from  funds  which  still  may 
be  made  available.  No  necessity  exists,  or  is  pretended  to  exist 
f((9r  it.  It  is  a  mere  experiment  upon  the  travelling  public,  and 
upon  the  constitution.  Judge  Story,  in  1837,  looked  forward 
with  alarm  to  this  state  of  things,  and  in  his  memorable  dissent- 
ing opinion  in  the  case  of  The  City  of  New  York  v.  Miln^ 
in  which  he  had  the  concurrence  of  the  late  Chief  Justice  Mar- 
shall, said  :  "  If  this  act  be  constitutional  to  this  extent,  it  will 
justify  the  States  in  regulating,  controlling,  and  in  eflfect,  inter- 
dicting the  transportation  of  passengers  from  one  State  to  another 
in  steamboats  and  packets.  They  may  levy  a  tax  upon  all  such 
passengers ;  they  may  require  bonds  from  the  master,  that  no 
such  passengers  shall  become  chargeable  to  the  State ;  they  may 
require  such  passengers  to  give  bonds  that  they  shall  not  become 
so  chargeable ;  they  may  authorize  the  immediate  removal  of  such 
passengers  back  to  the  place  from  which  they  came.  These 
would  be  most  burthensome  and  inconvenient  regulations  re- 
specting passengers,  and  would  entirely  defeat  the  object  of  Con- 
gress in  licensing  the  trade  or  business.  And  yet,  if  the  argu- 
ment which  we  have  heard  be  well  founded,  it  is  a  power  strict- 
ly within  the  authority  of  the  States,  and  may  be  exerted  at  the 
pleasure  of  all  or  any  of  them,  to  the  ruin  and  perhaps  annihila- 
tion of  our  passenger  navigation.  It  is  no  answer  to  the  objec- 
tion to  say,  that  the  States  will  have  too  much  wisdom  and  pru- 
dence to  exercise  the  authority  to  so  great  an  extent.  Laws  were 
actually  passed  of  a  retaliatory  nature,  by  the  States  of  New 
York,  New  Jersey  and  Connecticut,  during  the  steamboat  con- 
troversy, which  threatened  the  safety  and  security  of  the  Union ; 
and  demonstrated  the  necessity,  that  the  power  to  regulate  com- 
merce among  the  States  should  be  exclusive  in  the  Union,  in  or- 
der to  prevent  the  most  injurious  restraints  upon  it. 
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"  Such  is  a  brief  view  of  the  grounds  upon  which  my  judgment 
is,  that  the  act  of  New  York  is  unconstitutional  and  void.  In 
this  opinion,  I  have  the  consolation  to  know,  that  1  bad  the 
entire  concurrence,  upon  the  same  grounds,  of  that  same  great 
constitutional  jurist,  the  late  Mr.  Chief  Justice  Marshall.  Hav- 
ing heard  the  former  arguments,  his  deliberate  opinion  was, 
that  the  act  of  New  York  was  unconstitutional ;  and  that  the 
present  case  fell  directly  within  the  principles  established  in  the 
case  of  Gibbofis  v.  Ogden,  9  Wheat.  1,  and  Brown  v.  The 
State  of  Maryland,  12  Wheat.  419."    11  Peters,  159. 

It  is  obvious,  that  if  the  right  to  tax  passengers  coming  from 
another  State  of  this  Union  on  the  business  of  commerce,  in  a  li- 
censed coasting  vessel,  be  vested  in  a  State,  which  is  most  stren- 
uously denied,  yet  the  forced  collection  of  this  tax  on  board 
the  vessel,  on  the  part  of  the  captain,  which  this  law  purports  to 
impose  as  a  duty,  is  a  direct  and  palpable  interference  with  the 
paramount  right  of  regulating  commerce  which  is  vested  in  Con- 
gress alone,  and  therefore  void  and  of  no  eflfect 

BuLLARD,  J.  A  re-hearing  was  given  in  this  case,  and  it  has 
been  again  elaborately  argued  in  writing.  We  have  kept  it  un- 
der advisement  for  a  considerable  length  of  time,  and  maturely 
considered  the  authorities  relied  on. 

Before  announcing  the  result  of  our  re-examination  of  the  sub- 
ject, it  is  proper  to  state  precisely  what  our  first  decision  was,  as 
it  seems  to  have  been  misunderstood.  It  will  be  seen  then,  on 
recurring  to  the  opinion  first  pronounced,  that  we  held  :  Firs*, 
That  the  act  of  the  Legislature  imposing  a  tax  upon  passengers 
arriving  in  New  Orleans  from  beyond  the  limits  of  this  State,  for 
the  support  of  the  Charity  Hospital,  is  not,  in  the  opinion  of  this 
court,  repugnant  to  the  constitution  and  laws  of  the  United 
States.  Secondly,  That  although  the  captain  of  the  vessel  is  au- 
thorized to  collect  the  tax,  and  is  clothed  with  power  to  coerce  its 
payment,  and  to  that  extent  may  be  considered  as  a  State  officer, 
yet  as  the  Legislature  has  imposed  no  penalty  in  case  of  his  ne- 
glecting or  refusing  to  make  the  collection,  and  that  part  of  the 
statute  is  without  a  sanction,  the  courts  cannot  supply  such  pen- 
alty. It  was  upon  this  last  ground  alone,  that  under  the  plea  of 
the  general  denial,  we  held,  that  the  master  is  not  liable  to  pay 
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the  tax,  as  a  penalty  for  not  having  complied  with  the  require- 
ments of  the  statute,  by  collecting  it  from  his  passengers. 

The  counsel  for  the  plaintiff  has  called  our  attention  to  the 
laws  of  New  York  and  Massachusetts  of  an  analogous  character, 
to  the  decisions  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  The  City  of  New  York  v.  Miln,  (11  Peters,  102,)  and  of 
the  Supreme  Court  of  Massachusetts  in  the  case  of  Norris  v. 
The  City  of  Boston^  affirming  the  constitutionality  of  those  laws. 

The  statute  of  New  York,  out  of  which  arose  the  first  of  these 
cases,  authorized  the  Health  Commissioner  to  demand,  and,  in 
case  of  refusal  or  neglect  to  pay,  to  sue  for  and  recover, /rom  the 
master  of  every  vessel  from  a  foreign  port,  for  himself  and  each 
cabin  passenger,  one  dollar  and  fifty  cents ;  for  each  steerage  pas- 
senger, mate,  sailor,  or  mariner,  one  dollar ;  and  from  the  master 
of  each  coasting  vessel,  for  each  person  on  board,  twenty-five 
cents,  with  certain  restrictions  as  to  coasting  vessels  from  the  ad- 
joining States.  See  1  Revised  Statutes,  436,  437.  Another  sec- 
tion of  the  same  law  required  every  master  of  a  coasting  vessel 
to  pay  to  the  Health  Commissioner,  at  his  ofiice  in  the  city  of 
New  York,  within  twenty-four  hours  after  his  arrival,  such  hos- 
pital moneys  as  might  be  due  by  him  under  the  law  ;  and  *'  every 
master  for  each  omission  of  such  duty,  shall  forfeit  the  sum  of 
one  hundred  dollars." 

The  Massachusetts  statute  provided,  among  other  things,  that 
no  alien  passengers  should  be  permitted  to  land,  until  the  master, 
owner,  or  consignee  shall  pay  to  the  boarding  officer,  two  dollars 
for  each  passenger  so  landing.  Norris,  the  plaintifi[*,  having  paid 
the  tax  for  nineteen  passengers,  who  had  arrived  on  board  of  his 
vessel,  which  sum  went  into  the  treasury  of  the  city  of  Boston  in 
pursuance  of  the  statute,  sued  the  city  to  recover  it  back,  on  the 
ground,  that  the  statute  was  repugnant  to  the  constitution  and 
laws  of  the  United  States.  Both  these  decisions  affirm  the  con- 
stitutional validity  of  those  enactments,  even  where  the  tax  is  im- 
posed upon  the  master,  owner,  or  consignee.  But  they  do  not 
touch  the  only  question,  upon  which  the  case  now  before  us  turn- 
ed, to  wit,  whether  the  master,  who  is  not  taxed,  be  legally  bound 
to  make  the  collection,  under  the  penalty  of  paying  the  tax  him- 
self.   The  statutes  of  those  two  States  are  totally  different  from 
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ours.  In  New  York  and  Massachusetts,  the  master,  owner,  or 
consignee  is  the  tax  payer,  and  the  tax  varies  with  the  number 
of  passengers  or  persons  on  board.  In  Louisiana  it  is  the  pas- 
sengers alone  who  are  taxed,  and  the  master  is  made  the  collec- 
tor. In  performing  that  duty  under  the  statute,  the  master  would 
become  either  the  gratuitous  mandatary  of  the  Charity  Hospital, 
(which  could  not  be  without  his  consent,)  or  a  State  officer,  pro 
hcLC  vice.  Admitting  that  the  State  may  impose  duties  upon  any 
class  of  its  citizens,  as  contended  by  the  plaintiff's  counsel,  and 
even  upon  foreign  captains  of  merchant  vessels  the  moment  they 
arrive  in  this  port,  the  difficulty  is  in  coercing  their  obedience, 
where  the  law  has  no  sanction,  and  disobedience  is  threatened 
with  no  definite  punishment  or  penalty.  If  disobedience  in  such 
cases  were  even  declared  to  be  a  crime,  the  courts  cannot  declare 
what  shall  be  the  punishment.  The  numerous  class  of  cases  to 
which  the  plaintiff's  counsel  refers  us,  will  be  found  in  most  in- 
stances, to  consist  of  duties  imposed  either  under  penalties  de* 
clared  by  law,  or  services  to  be  rendered,  ex  officio,  or  in  conse- 
quence of  holding  some  office.  In  neither  case  is  there  any  diffi- 
culty. The  penalty  may  be  recovered,  or  the  officer  held  to  ac- 
count for  his  neglect  of  duty,  because  the  exercise  of  the  office 
implies  his  consent  to  perform  such  ex  officio  duties.  Such  is  the 
case  with  clerks  and  sheriffs  in  relation  to  the  collection  of  taxes 
on  suits,  and  of  executors  as  to  the  collection,  or  rather  the  re- 
taining of  the  tax  on  legacies  to  foreigners,  &c.  But  these  offi- 
cers may,  at  any  time,  resign  ;  and  thus  relieve  themselves. 
Even  supposing  that  the  neglect  to  perform  duties  required  by 
this  statute,  although  not  punishable  by  a  definite  penalty,  would 
give  rise  to  an  action  in  damages  in  favor  of  the  person  or  insti- 
tution for  whose  benefit  they  were  required,  yet  it  does  not  follow, 
that  the  damages  would  be  necessarily  equal  to  the  tax  on  all  the 
passengers.  Some  may  be  unable  to  pay ;  others  may  have  no 
basfgage  upon  which  the  captain  could  lay  his  hands,  as  the  only 
means  of  coercion  which  the  statute  gives  him.  The  damages 
could  only  be  commensurate  with  the  injury  sustained  by  the  ne- 
glect of  the  captain  ;  and  that  injury  must  be  shown  by  the  par- 
ty complaining.  The  passenger  owes  the  tax,  and  it  may  be  re- 
covered of  bira  by  direct  action,  and  is  not  necessarily  lost,  be- 
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cause  the  master  of  the  vessel  was  either  unable  to  collect  it,  or 
unwilling  to  embroil  himself  with  his  passengers,  and  render 
himself  odious  by  resorting  to  a  summary  seizure  of  their  bag- 

\nour  first  opinion,  we  expressed  a  doubt  whether  the  statute 
woma  be  constitutional,  if  it  had  been  obligatory  on  the  masters 
of  vessels  navigatingjinder  a  license  from  the  custom-house,  to 
pay  the  tax  in  default  of  collecting  it  of  his  passengers.  The 
Supreme  Court  of  the  United  States  was  not  unanimous  upon 
that  question^  io  the  case  of  New  York  v.  AlU^'  One  very  able 
and  learned  Judge  dissented;  and  stated  that  he  had^ithojU^  to 
say  that  Chief  Justice  MarshaU  concurred  in  opinion  wiUiJjim. 
Under  such  circumstances. .W£  mighLwell  entertain  some  doubt ; 
but  upon  s^guesuojauof  tb^coftstitutional  auliiOfUy  uf  Ouu^ress, 
and  the^Qiase2uenj_restriction  upon  the  power  of  the  State  Le- 
gislatures, we  regard  a  solemn  judgment  of  that  high  tribunal  as 
settlinfi^ihe  lawj^ 
THejudgoient  first  pronounced  must  remain  undisturbed. 


Francois  Saulet  v.  Marguerite  Trepagnier  and  others. 

The  widow  and  heirs  of  a  surety  on  an  appeal  bond  cannot  be  proceeded  against  in 
the  same  manner  as  the  surety  himself  may  be,  under  the  20th  sect,  of  the  act 
of  20  March,  1839,  amending  art.  596  of  the  Code  of  Practice.  In  authorizing 
the  summary  renledy  provided  by  that  act,  the  legislature  contemplated  no  other 
proceedings  than  those  against  the  surety  himself. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Buisson  and  Roseliust  for  the  plaintiff. 

Josephs  and  Preston^  for  the  appellants. 

Martin,  J.  The  widow  and  heirs  of  Francois  Trepagnier, 
surety  of  Pierre  Trepagnier  on  appeal  bond,  are  appellants  from 
a  judgment  making  absolute  a  rule  which  the  present  plaintiff, 
the  obligee  in  the  appeal  bond,  had  obtained  against  them,  on 
producing  a  writ  of  fieri  faciei,  which  he  had  obtained  against 
the  late  Pierre  Trepagnier,  returned  nulla  bona,  to  show  cause 
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wliy  execution  should  not  issue  against  them,  the  said  widow 
and  heirs. 

I'heir  counsel  has  urged,  that  the  rule  was  improperly  issued. 
It  was  founded  on  the  act  of  1839,  sec.  29,  page  170,  amending 
the  Code  of  Practice,  (art.  596,)  and  providing  that,"  if  the  judg- 
ment be  affirmed,  the  plaintiff  may,  on  the  return  of  the  execu- 
tion that  no  property  has  been  found,  obtain  a  decree  against 
the  surety  on  the  appeal  bond  for  the  amount  of  the  judgment, 
on  motion,  after  ten  days'  notice,  which  motion  shall  be  tried 
summarily  and  without  the  intervention  of  a  jury,  unless  said 
surety  shall  allege,  under  oath,  that  the  signature  to  the  bond 
purporting  to  be'  his  is  not  genuine,  or  that  the  judgment  has 
been  satisfied." 

In  the  present  case  the  appeal  was  taken,  and  the  bond  execu- 
ted, before  the  year  1839,  when  the  condition  of  the  appeal  bond 
did  not  authorize  a  judgment  against  the  surety,  until  it  shall  ap- 
pear that  the  judgment  aflirmed  cannot  be  satisfied  by  the  pro- 
ceeds of  the  appellant's  property,  real  and  personal. 

The  counsel  has  urged,  that  the  summary  remedy  theretofore 
given  by  the  Code  of  Practice,  was  confined  to  the  surety  him- 
self and  did  not  extend  to  his  widow  and  heirs,  and  that  that 
given  by  the  act  of  1839  can  extend  no  further ;  that  the  Code  of 
Practice  protected  the  surety  until  it  was  manifest  that  the  judg- 
ment aflSrmed  could  not  be  satisfied  by  the  sale  of  the  appellant's 
property,  while  the  act  of  1839  makes  the  surety  liable  "  on  tlie 
return  of  the  execution  that  no  property  has  been  found,"  with- 
out allowing  him  to  show  that  his  principal  has  property  in 
another  parish  than  that  to  which  the  appellee  has  seen  fit  to 
direct  the  execution.  The  provision  that,  unless  the  surety  shall 
swear  ''  that  the  signature  to  the  bond  purporting  to  be  his  is  not 
genuine,  or  that  the  judgment  has  been  satisfied,"  judgment  shall 
be  given  against  him,  evidently  shows,  that  the  Legislature  con- 
templated no  other  proceedings  than  those  against  the  surety 
himself;  as  his  wife  and  heirs  could  seldom  take  the  oath  re- 
quired by  the  act,  and  might  often  have  a  right  to  other  means 
of  defence  which  the  surety  could  not  urge.  Lastly,  the  counsel 
has  shown,  that  ihe  court  erred  in  giving  judgment  for  a  gross 
sum  against  the  widow  and  heirs  ;  that  neither  she  nor  they  are 
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in  any  manner  jointly  liable,  she  for  one-half  and  each  of  the 
heirs  severally,  for  their  virile  portion. 

The  counsel  for  the  appellee  has  replied,  that  the  Legislature 
have  thought  it  best  that,  after  all  the  means  of  procrastination 
which  the  law  affords  against  the  plaintiff  have  been  exhausted 
by  the  decision  of  the  last  tribunal,  he  should  be  protected  against 
a  resort  to  a  similar  delay  by  the  surety  for  the  appeal  or  his  re- 
presentatives ;  and  he  contends,  that  this  court  may  amend  the 
judgment,  by  apportioning  the  amount  of  the  judgment  against 
the  widow  and  heirs. 

It  appears  to  us,  that  the  plaintiff  mistaj^^i^iiBaedy,  and  that 
the  widow  and  heirs  of  the  surety^t^m^^g^dlj^oiil  cannot  be 
proceeded  against,  in  the  same  mjmr^f^  a  suretv  kould  under 
the  act  of  1839,  especially  on  anC^peal  boi^driiad|Qite\^  the 
passage  of  that  act.  bVJ^  I 

It  is,  therefore,  ordered  and  decrJpc^  that  tJ^^8JM#it  be  an- 
nulled and  reversed,  and  that  the  mle^MRuned  bpme  plaintiff 
and  appellee  against  the  defendants  anlkippilkt|^be  discharged, 
without  prejudice  to  his  rights  against  them ;  and  that  he  pay 
costs  in  both  courts. 


Abraham  McGehee  v.  Aubry  Dupuy,  Under-Tutor  of  the  Mi- 
nor Heirs  of  Abraham,  and  Mary  C.  McGehee,  deceased. 

A  tutor  cannot,  by  proceedinprs  had  contradictorily  with  the  under-tutor  darin|^ 
the  minority  of  his  pupil,  make  any  settlement  of  his  accounts,  which  will  be  con- 
clusive upon  the  latter  on  attaining  the  age  of  majority.  Nor  does  art.  301  of 
the  Civil  Code,  which  makes  it  the  duty  of  the  under-tutor  to  act  for  the  minor 
whenever  the  interest  of  the  latter  is  opposed  to  that  of  the  tutor,  give  the  under- 
tutor  any  authority  to  require  the  tutor  to  render  his  accounts. 

Appeal  from  the  Court  of  Probates  of  Iberville,  Button^  J. 

W.  B.  Robertson  and  Muse^  for  the  plaintiff. 

Edwards^  for  the  appellant. 

BuLLARD,  J.  On  the  death  of  the  plaintiff's  wife  he  became 
tutor  of  their  minor  children,  and  caused  an  inventory  to  be  taken 
which  exhibits  some  tracts  of  land  and  personal  property  as  be- 
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longing  to  the  community  between  him  and  his  late  wife,  and  a 
considerable  property  belonging  to  the  plaintiff  in  his  own  right. 
It  appears  that  the  community  property  was  adjudicated  to  him, 
at  the  appraised  value.  The  wife  had  brought  nothing  into  mar- 
riage, while  the  husband  was  rich. 

In  1839,  about  one  year  after  the  death  of  the  plaintiff's  wife, 
and  while  his  children  were  yet  under  the  age  of  puberty,  he  in- 
stituted the  present  proceeding  against  them,  represented  by  their 
under-tutor,  with  a  view  to  the  final  settlement  and  liquidation  of 
the  community ;  and  he  prays  for  judgment  for  a  balance  due  to 
him  by  his  children.  In  his  petition  he  sets  forth  the  time  and 
circumstances  of  his  marriage  with  their  mother,  his  own  ample 
fortune  and  her  poverty ;  their  removal  from  Alabama  to  Louisi- 
ana in  1836 ;  his  purchase  of  a  plantation,  partly  on  credit ;  the 
payment  out  of  his  own  means  of  $8000,  before  the  death  of  his 
wife,  and,  finally,  that  the  entire  price  of  $20,000,  was  paid  by 
him.  He  sets  forth  the  purchase  of  another  plantation,  which 
has  been  paid  for  since  the  death  of  his  wife. 

The  under-tutor  filed  an  answer  in  which  he  denies  the 
facts,  and  requires  strict  proof ;  and  he  claims  as  community  pro- 
perty, the  lands  and  effects  stated  to  be  so  in  the  inventory.  He 
alleges,  that  the  plaintiff  had  cultivated  the  plantations,  and  en- 
joyed the  revenues,  of  which  one-half  belongs  to  the  minors  ;  and 
he  concludes  by  praying  for  a  settlement,  liquidation  and  partition 
of  the  community ;  and  he  prays  for  judgment  for  $20,000,  as 
due  to  the  minor  children. 

In  the  month  of  February,  1841,  the  plaintiff  presented  another 
petition,  in  which  he  represents,  that  in  obedience  to  an  order  of 
the  Probate  Court,  he  presents  himself  to  render  an  account  of  his 
administration  of  the  estate  of  his  late  wife ;  that  he  had  previ- 
ously, in  1839,  caused  a  faithful  inventory  to  be  taken  of  all  the 
property  belonging  to  said  succession ;  that,  on  his  application,  all 
the  property  held  in  common  had  been  adjudicated  to  him,  at  the 
appraisement  value ;  that  he  annexes  his  account,  which  contains 
a  true  and  faithful  account  of  his  administration.  He  represents, 
that  for  the  two  first  years  after  the  purchase  of  the  Manchac 
plantation,  the  expenses  for  carrying  it  on  were  very  heavy.    He 


Digitized  by 


Google 


r 


APRIL,  1844.  331 


McGehee  v.  Dupuy,  Under-Tutor. 


prays  for  the  homologation  of  the  account,  and  for  judgment  for 
the  balance  in  his  favor,  of  $1783. 

This  account  was  finally  approved  and  homologated  by  the 
Court  of  Probates,  thereby  establishing  a  balance  against  the  mi- 
nors.   The  under-tutor  has  appealed. 

It  must  be  remarked,  that  the  plaintiff  had  no  other  capacity  in 
which  to  administer  the  estate  of  his  deceased  wife,  than  that  of 
tutor  of  his  own  and  her  minor  children.  He  was  not  an  admin- 
istrator, acting  under  appointment  of  the  Court  of  Probates.  The 
question  then  presents  itself,  whether  a  tutor,  by  any  proceeding 
contradictorily  with  the  under-tutor  during  the  minority  of  his 
pupil,  can  make  a  valid  settlement  and  rendition  of  accounts,  so 
as  to  conclude  him  on  his  attaining  the  age  of  majority. 

The  same  question  presented  itself  to  this  court  in  the  case  of 
Stafford  et  ux.  v.  Villain  et  ah  (10  La.  319,)  in  which  it  appear- 
ed, that  an  account  had  been  rendered  contradictorily  with  the  un- 
der-tutor, which  was  opposed  to  the  minor  after  she  became  of  age 
as  having  the  force  of  the  thing  adjudged.  The  court  on  that  occa- 
sion said:  "Tutors,  under  an  order  of  the  Court  of  Probates  must, 
and  without  it  may  exhibit  an  account  of  their  administration,  and 
the  court  may  make  certain  orders  thereon  ;  but  nothing  author- 
izes it  to  homologate  such  accounts,  so  as  to  render  them  conclu- 
sive and  binding  on  the  minor ;  for  the  law  gives  to  the  latter 
the  right  until  the  expiration  of  a  certain  delay  after  he  comes  of 
age,  to  examine  and  contest  all  the  accounts  of  his  tutor.  The 
court,  therefore,  can  in  no  case  relieve  and  discharge  the  tutor 
from  his  responsibility,  as  has  been  done  in  this  case." 

In  principle  we  cannot  distinguish  that  case  from  the  present. 
Indeed  the  right  of  the  tutor  to  render  such  an  account  to  the  un- 
der-tutor, implies  a  correlative  capacity  on  the  part  of  the  latter  to 
coerce  its  rendition,  as  has,  in  truth,  been  attempted  in  this  case, 
in  the  shape  of  a  reconventional  demand,  and  a  prayer  for  judg- 
ment against  the  tutor  for  a  certain  balance.  We  are  by  no  means 
disposed  to  admit,  that  art.  301  of  the  Civil  Code,  which  makes  it 
the  duty  of  the  under-tutor  to  act  for  the  minor  whenever  the  in- 
terest of  the  minor  is  opposed  to  that  of  the  tutor,  gives  him  any 
authority  to  require  a  rendition  of  accounts  of  the  administration. 
Even  admitting  that  the  under-tutor  has  a  right  in  such  cases  to 
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exercise  any  action  of  the  minor,  it  is  obvious  that  the  minor  has 
no  such  action  until  the  expiration  of  the  tutorship. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed,  and  that  ours  be  for  the  defendant, 
with  costs  in  both  courts,  without  prejudice  to  any  just  claims 
which  the  plaintiff  may  have  against  his  pupils,  or  to  his  title  un- 
der the  adjudication  to  him  of  the  property  of  the  community. 


The    Testamentary    Executor    op   Manuel    AndRy   v. 
Alexander  Fourchy. 

An  appeal  will  lie  from  a  judgment  making  absolute  a  rule  to  show  cause  why 
certain  property,  purchased  by  defendant  at  a  judicial  sale,  but  not  paid  for  ac- 
cording to  the  terms  of  the  adjudication,  should  not  be  re-sold  at  his  risk.  The 
judgment,  if  executed,  may  work  an  irreparable  injury,  for  the  re-sale  of  the 
property  might  place  it  in  other  hands  from  which  the  reversal  of  the  judgment 
below  could  not  displace  it. 

Rule  on  the  Judge  of  the  District  Court  of  the  First  District, 
to  show  cause  why  a  mandamus  should  not  be  issued,  directing 
him  to  allow  an  appeal  from  a  judgment  rendered  by  him. 

Roseliusj  for  the  rule. 

Buchanan^  Judge  of  the  District  Court  of  the  First  District, 
showed  cause  against  the  rule. 

Castera  and  Blache,  on  the  same  side. 

Martin,  J.  The  defendant  prayed  for  an  appeal  from  a 
judgment  making  absolute  a  rule  which  the  plaintiffs  had  ob- 
tained against  him,  to  show  cause  why  the  Sheriff  should  not 
proceed  to  the  re-sale  of  a  house  and  lot  in  the  city  of  New  Or- 
leans, which  had  been  adjudicated  to*  him,  and  why  said  re-sale 
should  not  be  made  at  his  risk  and  peril. 

The  appeal  being  refused,  he  obtained  a  rule  on  the  District 
Judge,  to  show  cause  why  a  mandamus  should  not  be  issued,  di- 
recting him  to  allow  a  suspensive  appeal. 

The  Judge  showed  for  cause :  "  That  this  is  a  suit  for  a  parti- 
tion ;  that  the  plaintiff's  testator  was  the  owner  of  a  certain  lot  of 
ground  in  this  city,  and  the  defendant  owner  of  the  buildings  situ- 
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ated  on  said  lot ;  that  for  the  purpose  of  effecting  a  partition,  the 
same  was  offered  for  sale,  with  the  consent  of  both  pteirties,  for 
cash ;  that  the  defendant  was  the  last  and  highest  bidder ;  that 
the  property  was  adjudicated  to  him  ;  that  he  neglected  to  pay 
the  price  of  the  adjudication ;  that,  after  seventeen  days  had  in- 
tervened, the  plaintiffs  took  a  rule  in  the  District  Court  upon  the 
defendant,  to  comply  with  the  adjudication  aforesaid,  or,  in  de- 
fault thereof,  to  show  cause  why  the  property  should  not  be  re- 
sold, at  his  risk ;  that  said  rule  was,  after  argument,  made  abso- 
lute ;  that  the  only  effect  of  the  appeal  prayed  for,  would  be  to 
defeat  the  ends  of  justice ;  and  that  this  court  could  not  possibly 
render  any  other  judgment  than  that  rendered  by  the  inferior 
court,  to  wit,  a  decree  for  the  sale  of  the  property." 

Whatever  intimate  conviction  our  learned  brother  of  the  Dis- 
trict  Court  may  have,  that  the  object  of  the  appeal  is  only  to  de- 
feat the  ends  of  justice,  and  that  this  court  could  not  possibly 
render  any  other  judgment  than  that  rendered  by  the  inferior 
tribunal,  the  defendant's  claim  to  our  action  upon  that  judgment, 
could  only  be  resisted  under  the  impression  which  we  at  first 
received,  that  it  could  not  work  any  irreparable  injury  to  him, 
and  that  he  could  have  relief  at  our  hands,  after  the  sale,  if  he 
should  be  called  upon  to  pay  the  difference  between  the  two 
prices,  if  the  last  was  less  than  the  first ;  but  more  mature  reflec- 
tion has  led  us  to  the  conclusion,  that  the  consequences  of  refus- 
ing our  attention  to  this  claim  now,  may  occasion  an  injury  to 
him  which  he  could  never  redress.  The  Judge  places  both  par- 
ties before  us  as  joint  owners  of  a  piece  of  property,  to  the  indi- 
vision  of  which  they  sought  to  put  an  end  by  sale. 

It  was  adjudicated  to  the  defendant.  The  re-sale  which  the 
District  Court  has  ordered  may  place  it  in  other  hands,  from 
which  the  reversal  of  the  judgment  below  could  not  displace  it, 
and  his  title  thereto,  whatever  it  may  be,  would  be  irrevocably 
cancelled.  It  is  difficult  for  us  to  see  why  the  plaintiff  resorted 
to  a  rule,  and  did  not  insist  on  the  Sheriff's  re-advertising  and  re- 
selling. Had  this  been  done,  the  defendant  could  not  have  suc- 
cessfully resisted  the  resale,  for  the  purchaser  could  have  acquired 
no  title  unless  his  conduct  had  authorized  the  re-sale  ;  while,  if  it 
had  been  done  under  the  authority  of  a  judgment  unappealed, 
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but  appealable  from,  the  title  of  the  purchaser  would  run  no  risk 
of  being  shaken,  even  on  the  reversal  of  the  judgment  which  the 
defendant  complains  of.  The  rule  for  the  mandamus  must, 
therefore,  be  made  absolute. 


James  Drummond  v.  The  Commissioners  op  the  Clinton 
AND  Port  Hudson  Railroad  Company. 

A  judgement  creditor  cannot  treat  a  conveyance  made  by  his  debtor  as  null  and 
seize  the  property  so  conveyed,  in  the  possession  of  a  third  person.  If  the  convey- 
ance  be  illegal  or  void,  he  must  sue  such  third  person  to  annul  to. 

The  commissioners  appointed  under  the  second  section  of  the  act  of  26  March, 
1842,  ch.  159,  providing  for  the  liquidation  of  the  affairs  of  the  Clinton  and  Port 
Hudson  Railroad  Company,  are  authorized  to  perform  ail  conservatory  acts  ne- 
cessary to  protect  the  interests  of  the  State.  They  are  the  agents  of  the  State, 
and,  in  that  capacity,  may  sue  and  be  sued. 

Where  in  an  action  to  recover  certain  slaves  it'is  proved  that  defendant  got  posses- 
sion of  them  illegally  and  fraudulently,  and  was  the  last  person  seen  in  posses- 
sion of  them,  they  will  be  presumed  to  be  still  in  his  possession.  The  burden  of 
proving  that  he  has  parted  with  the  possession  is  on  him. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

J.  P.  Bullard,  for  the  plaintiff. 

A.  M.  Dunn,  for  the  defendants. 

Garland,  J.  The  plaintiff  alleges,  that  he  is  the  owner  of 
three  slaves  purchased  at  a  sale  made  by  the  marshal  of  the 
United  Slates,  under  an  execution  in  his  own  favor  against  the 
Clinton  and  Port  Hudson  Railroad  Company,  obtained  in  the 
Circuit  Court  of  the  United  States,  whom  he  alleges  that  Lafay- 
ette Saunders,  Robert  Perry,  and  David  J.  Fluker,  as  commis- 
sioners appointed  to  liquidate  the  affairs  of  the  Railroad  Company, 
have  in  their  possession,  and  refuse  to  deliver  to  him.  Two  of 
the  slaves,  he  avers  that  he  never  had  in  possession.  One  of 
them,  named  William,  he  had  in  his  possession,  but  avers  that 
he  ran  away  and  returned  to  the  defendants.  His  title,  he  al- 
leges, is  good  and  legal,  and  he  prays  for  a  judgment  decreehig 
him  to  be  the  owner  of  the  slaves,  and  also  for  damages. 

The  defendants,  after  a  general  denial,  affirm,  that  the  plaintiff 
has  never  acquired  any  title  to  the  slaves  he  sues  for,  and  that 
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his  possession  of  the  slave  William  was  illegal,  forcible  and  frau- 
dulent. They  aver,  that  at  the  time  of  the  pretended  sale  under 
which  the  plaintiff  claims,  the  slaves  were  not  in  the  possession 
of  the  marshal ;  that  they  were  not  present  when  pretended  to 
be  sold,  and  were  in  fact,  in  the  possession  of  the  Sheriff  of  East 
Feliciana,  under  seizures  made  under  other  executions  ;  that  the 
amount  bid  by  the  plaintiff  was  not  sufficient  to  cover  older  mort- 
gages ;  and  that  the  adjudication  was  improperly  made,  as  said 
plaintiff  did  not  assume  such  previous  mortgages.  They  further 
declare  that,  previously  to  the  rendition  of  the  judgment  under 
which  the  plaintiff  claims,  by  an  act  of  the  Legislature  and  the 
assent  of  the  company,  the  slaves  had  become  the  property  of  the 
State,  and  that  the  possession  of  the  company  was  merely  as 
agents,  not  as  owners,  and  that  the  right  of  possessing  and  ad- 
ministering upon  said  slaves  is  now  vested  in  the  respondents,  as 
commissioners  of  the  State  ;  wherefore,  they  pray  to  be  confirm- 
ed in  their  possession.  The  defendants  then  reconvene,  alleging 
that  the  plaintiff  is  in  the  possession  of  three  slaves,  named  Lewis, 
Moses  and  Peter,  who  are  of  great  value  ;  that  he  obtained  pos- 
session of  said  slaves  illegally,  forcibly  and  fraudulently,  and 
holds  them  in  bad  faith  ;  that  said  slaves  also  belong  to  the 
State,  and  that  the  defendants  as  commissioners,  are  entitled  to 
recover  them.  They  aver,  that  the  wages  or  hire  of  the  said 
slaves  is  equal  to  $150  per  month  ;  and  they  ask  for  a  judgment 
for  said  slaves,  or  their  value,  and  for  $500  as  damages. 

The  plaintiff  gave  in  evidence  a  deed  from  the  marshal  of  the 
United  States,  dated  the  7th  July,  1842,  in  which  it  is  stated, 
that  the  three  slaves  claimed  by  the  plaintiff,  and  the  three  claim- 
ed by  the  defendants  of  him,  were  seized  and  sold  under  an  exe- 
cution in  his,  plaintiff's,  favor,  against  the  said  Railroad  Com- 
pany, and  purchased  by  him,  plaintiff,  but  not  delivered,  in  con- 
sequence of  the  said  slaves  being  then  in  the  custody  of  the  She- 
riff of  the  parish  of  East  Feliciana,  who  refused  to  surrender 
them.  The  defendants  showed,  that  the  Railroad  Company  pur- 
chased the  slaves  in  controversy  ;  and  they  gave  in  evidence  the 
act  of  mortgage  executed  by  the  company,  in  June,  1839,  for  the 
purpose  of  securing  the  State  from  responsibility  for  the  sum  of 
$500,000,  for  which  its  bonds  had  been  loaned  to  the  company, 
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under  an  act  of  the  Legislature,  passed  in  March,  1839.  See 
acts  of  1839,  p.  212.  The  second  and  fourth  sections  of  the  act 
referred  to,  provide  in  case  the  company  shall  not  regularly  pay 
the  interest  on  the  bonds  loaned,  or  the  principal  when  due,  that 
the  State  shall  have  the  right  to  foreclose  the  mortgages  assigned 
and  pledged  to  it,  and  to  cause  all  the  property  to  be  sold,  or  that 
it  may  take  such  other  steps  for  its  indemnity  as  may  be  deemed 
advisable.  The  Railroad  Company,  in  March,  1841,  fkiled  to  pay 
the  interest  on  the  aforesaid  bonds,  and  the  Legislature  then  passed 
an  act,  which  declares  "  that,  by  virtue  of  the  second  and  fourth 
sections  of  the  act  aforesaid,  the  said  road  with  all  the  machine- 
ry, fixtures,  slaves,  and  appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining,  be,  and  they  are  hereby  declared  forfeited 
to  the  State,  reserving  to  said  company  the  right  of  redeeming 
the  same,  according  to  the  provisions  of  the  said  act."  The  law 
then  provides,  that  the  company  may  continue  to  administer  its 
affairs  for  and  on  behalf  of  the  State,  as  long  as  it  shall  retain 
the  ownership  and  control  of  the  premises.  See  Acts  of  1841, 
p.  74,  sec.  2.  Under  this  law  the  company  continued  to  conduct 
its  business,  until  the  act  of  26th  March,  1842,  was  passed.  See 
Acts  of  1842,  p.  458.  This  act  directs  proceedings  to  be  insti- 
tuted to  have  the  railroad  and  all  the  mortgaged  property  sold, 
and  to  have  the  charter  of  the  company  forfeited,  and  commis- 
sioners {Appointed  to  liquidate  the  affairs  of  the  corporation.  By 
virtue  of  this  last  act,  the  defendants  were  appointed,  and  on 
thetn  the  powers  necessary  to  transact  the  business  of  the  com- 
pany are  conferred.    See  sec.  2  of  the  act. 

The  parol  evidence  shows,  that  the  slave  Lewis  is  worth 
$1500  ;  that  Moses  is  worth  $400,  and  Peter  $750 ;  that  Lewis 
is  a  blacksmith,  and  his  services  worth  $50  per  month  ;  and 
that  the  services  of  the  other  two  slaves  are  worth  each  $15 
per  month.  A  witness  testifies,  that  these  three  negroes  were 
not  at  the  court-house  on  the  day  of  sale,  but  were  at  Port  Hud- 
son, and  that  the  plaintiff  and  the  deputy  marshal  went  there 
the  next  day,  and  got  possession  of  them,  under  pretext  of  carry- 
ing them  to  Clinton,  instead  of  which  they  took  them  away,  and 
it  is  not  shown  where  they  now  are.  All  the  slaves  were  under 
seizure  by  the  Sheriff  of  East  Feliciana  when  the  marshal  made 
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his  sale,  and  were  in  his  possession.  By  some  unexplained 
means,  the  marshal,  got  the  three  slaves  in  possession  of  the  de- 
fendants into  his  hands,  but  the  Sheriff  immediately  retook  them  ; 
and  none  of  the  slaves  were  present  when  the  plaintiff  purchased. 
It  is  further  proved,  that  after  the  passage  of  the  act  of  1841,  the 
company  administered  its  affairs  as  the  agent  of  the  State.  It  is 
admitted,  that  the  three  slaves  claimed  by  the  plaintiff  are  in  the 
possession  of  the  defendants,  and  that  the  plaintiff  took  away 
the  three  negroes  claimed  of  him. 

The  court  below  gave  a  judgment  of  nonsuit  against  the  plain- 
tiff, and  a  similar  judgment  against  the  defendants  on  their  de- 
mand in  reconvention,  from  which  both  parties  have  appealed. 

The  4th  section  of  the  act  of  1839,  authorized  the  State,  in  the 
event  of  a  failure  on  the  part  of  the  company  to  pay  the  interest 
on  any  part  of  the  principal  of  the  bonds  loaned,  '.<  to  take  such 
steps  for  it9  indemnity,  as  may  be  deemed  advisable ;"  and 
when,  in  1841,  the  company  was  in  default,  the  State  immediate- 
ly took  possession  of  the  property,  declaring  it  forfeited,  and  the 
corporation  acted  as  its  agent  in  administering  it.  The  re- 
venues from  the  railroad  were  ordered  to  be  paid  into  the  treasu- 
ry, and  full  dominion  has  been  exercised  over  the  property.  The 
act  of  the  Legislature  expressly  recognizes  the  ownership  as  being 
vested  in  the  State,  and  the  agency  of  the  corporation.  It  is  then 
clear  that,  at  the  time  of  the  pretended  seizure  by  the  marshal,  the 
State  had  a  title  to  all  the  property,  and  was  in  possession  ;  and 
that  officer  had  no  right  to  disregard  the  title,  and  make  a  seizure. 
It  is  contended,  that  the  State  had  no  right  to  declare  the  property 
of  the  company  forfeited;  and  the  right  accruing  therefrom  is 
said  to  be  of  no  validity.  This  may  possibly  be  true;  but  it  did 
not  authorize  the  plaintiff  to  disregard  the  claim,  and  proceed 
with  his  execution.  It  is  well  settled,  that  a  judgment  creditor 
cannot  treat  a  conveyance  made  by  his  debtor  as  null,  and  seize 
the  property  so  conveyed,  in  the  hands  of  a  third  party.  He  must 
sue  that  party  to  annul  the  conveyance,  if  it-be  illegal  or  void.  6 
Mart.  N.S.  361, 634.  6  lb.  N.  S.  139,  325.  2  La.  214.  3  La.  479. 
There  are  many  other  objections  raised  against  the  title  set  up  by 
the  plaintiff,  which  we  do  not  think  it  necessary  to  discuss,  as  the 
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one  we  have  stated  is  fatal.  We  are,  therefore,  of  opinion  that 
the  Judge  did  not  err  in  his  judgment. 

Upon  the  demand  in  reconvention,  the  first  objection  is,  that 
the  defendants  cannot,  in  their  capacity  of  commissioners,  recon- 
vene and  set  up  the  claim  they  have  done.  The  counsel  for  the 
plaintiff  contends,  that  the  right  of  action  belongs  to  the8tate  ;  and 
that  the  defendants  cannot  assert  it  in  their  capacity  of  commis- 
sioners. We  think  he  is  mistaken.  By  the  act  of  1841,  the  cor- 
poration, by  its  agents  and  attorneys,  were  authorized  to  do  and 
perform  all  conservatory  acts  necessary  to  preserve  the  interests 
of  the  State.  Similar  authority  is,  in  our  opinion,  vested  in  the 
defendants.  They  act  for  the  State,  are  its  agents,  and  may  in  that 
capacity  sue  and  be  sued.  The  plaintiff  sues  them  as  the  agents 
of  the  State ;  and  it  would  be  somewhat  strange  if  they  could  be 
made  liable  in  that  capacity,  and  not  have  the  right  of  asserting 
the  rights  of  the  State  entrusted  to  their  management.  We  think 
the  defendants  are  competent  to  urge  the  demand  in  reconven- 
tion ;  and,  having  shown  that  the  sale  under  which  the  plaintiff 
claims  is  illegal,  we  are  of  opinion,  that  the  defendants  must  reco- 
ver the  three  slaves  claimed  by  them. 

The  counsel  for  the  plaintiff  further  objects,  that  it  is  not  shown 
that  the  slaves  claimed  by  the  defendants  are  in  the  possession  of 
the  plaintiff,  and  therefore  that  they  cannot  recover.  The  evi- 
dence shows,  that  the  plaintiff  got  possession  of  the  slaves  in  an 
illegal  and  fraudulent  manner.  He  admits  that  he  took  them 
away,  and  since  then  no  trace  of  the  slaves  exists,  so  far  as  the 
record  informs  us.  The  plaintiff  cannot  be  permitted  to  avail 
himself  of  his  own  wrong  to  protect  himself.  He  got  possession 
of  the  slaves  under  a  false  pretext ;  he  carried  them  away  from 
the  parish,  and  was  the  last  person  seen  in  the  possession  of  them ; 
and  when  sued  he  asserts,  that  his  adversary  cannot  recover,  be- 
cause direct  proof  is  not  administered  of  the  slaves  having  been 
in  his  possession  at  the  time.  Upon  the  testimony  brfore  us,  the 
presumption  of  the  slaves  being  in  the  plaintiff^s  posession  is  so 
strong,  as  in  our  opinion  to  throw  upon  him  the  burden  of  pro- 
ving that  he  has  parted  with  his  possession  of  them,  which  he 
has  not  attempted  to  do. 

l^he  evidence  is  full  as  to  the  value  of  the  slaves,  and  of  their 
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services,  enabling  us  to  decide  all  the  questions  which  the  case 
presents. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  non- 
suit against  the  plaintiff  be  affirmed ;  and  it  is  further  ordered  and 
decreed,  that  the  judgment  of  nonsuit  rendered  against  the  de- 
fendants, on  their  demand  in  reconvention,  be  annulled  and  re- 
versed ;  and  proceeding  to  give  such  judgment  as  in  our  opinion 
should  have  been  rendered  in  the  court  below,  we  do  order  and 
adjudge,  that  the  defendants,  Saunders,  Fluker,  and  Perry,  in  their 
capacity  of  commissioners,  as  set  forth  in  the  petition,  do  recover, 
for  the  use  and  benefit  of  the  State  of  liouisiana,  against  the  plain- 
tiff, James  Drummond,  the  slaves  Lewis,  Moses  and  Peter ;  and 
it  is  also  decreed,  that  for  the  hire  of  the  slave  Lewis,  the  defend- 
ants recover  of  the  plaintiff  the  sum  of  fifty  dollars  per  month 
from  the  8th  day  of  July,  in  the  year  1842,  until  said  slave  shall  be 
delivered ;  and  also  that  the  said  defendants  recover  of  the  plain- 
tiff the  sum  of  fifteen  dollars  per  month  for  the  hire  of  each  of  the 
slaves  Moses  and  Peter,  from  the  8th  day  of  July  in  the  year  1842, 
until  each  of  them  shall  be  delivered,  the  plaintiff  being  a  posses- 
sor in  bad  faith.  And  it  is  further  ordered  and  decreed  that,  if 
the  said  James  Drummond  shall  not  deliver  the  aforesaid  slaves 
to  the  defendants,  and  pay  the  hire  decreed  as  above,  within  nine- 
ty days  after  the  recording  of  this  judgment  in  the  inferior  court, 
then  the  said  defendants  shall  have  judgment  against  said  James 
Drummond  for  the  sum  of  fifteen  hundred  dollars,  the  value  of 
the  slave  Lewis,  with  interest  thereon  at  the  rate  of  five  per  cent 
per  annum,  from  the  8ih  day  of  July,  1842,  until  paid  ;  also  for 
the  sum  of  seven  hundred  and  fifty  dollars,  the  value  of  the  slave 
Peter,  with  interest  at  the  same  rate  from  the  date  aforesaid  until 
paid  ;  also  for  the  sum  of  four  hundred  dollars,  the  value  of  the 
slave  Moses,  with  interest  at  the  aforesaid  rate,  from  the  date 
aforesaid,  until  paid.  The  plaintiff  to  pay  the  costs  in  both 
courts.        « 
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Ex  PARTE  Thomas  Powell. 

A  debtor  committed  to  prison,  under  the  provieion  of  the  sixth  section  of  the  act  of  28 
March,  1840,  for  refusing  to  comply  with  ajudgmentorderingrhimtofileaschedale 
or  statement  of  his  afiairs  as  required  by  the  fifth  section  of  that  act,  cannot  be  dis- 
charged from  imprisonment  on  the  ground,  that  the  amount  required  by  the  act  of 
17  March,  1820,  to  be  paid  weekly  to  the  keeper  of  the  jail,  for  the  use  of  a  debtor 
confined  on  me$ne  process,  or  under  execution,  has  not  been  advanced  for  his  use. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

J,  C.  Clarke^  for  the  applicant.  The  failure  of  the  creditors 
of  Powell  to  advance  the  amount  required  by  the  first  section  of 
the  act  of  17  March,  1820,  (2  Lislet's  Digest,  279,)  entitled  the 
latter  to  his  discharge.  The  proceedings  authorized  by  the  act 
of  28  March,  1840,  were  substituted  for  the  writ  of  ca.  sa.,  and 
the  first  section  of  the  act  of  1820,  applies  to  a  debtor  confined 
under  the  provisions  of  the  act  of  1840. 

H,  D.  Off  den  and  Hoffman,  contra,  contended  that  the  act  of 
1820  did  not  apply  to  the  prisoner,  who  was  confined  for  a  con- 
tempt of  court. 

Garland,  J.  The  petitioner  represents,  that  he  is  imprisoned 
and  deprived  of  his  liberty  by  the  Sheriff  of  the  Criminal  Court, 
who  keeps  him  in  the  parish  prison,  at  the  suit  of  James  Reed 
and  Turner  &  Renshaw,  under  a  pretended  judicial  order  of  the 
District  Court,  a  copy  of  which  is  annexed.  He  avers,  that  this 
order  is  informal,  and  illegally  obtained  and  executed,  and  is  no 
sufficient  legal  warrant  or  commitment  for  the  imprisonment  of 
his  person.  That  said  process  is  not  in  the  name  of  the  State, 
and  does  not  mention  any  adequate  cause  of  detention  for  an  in- 
definite term,  and  is  not  directed  to  any  competent  functionary; 
that  it  does  not  designate  the  period  and  place  of  imprisonment, 
and  is  deficient  in  all  the  legal  requisites  of  a  legal  an4  valid 
warrant.  He  further  states,  that  the  sum  of  three  dollars  and 
fifty  cents  per  week,  the  sum  allowed  by  law  for  the  use  of  a 
debtor  in  confinement,  has  not  been  paid  by  any  one  since  his 
confinement  in  the  month  of  July  last.  He,  therefore,  asks  for  a 
writ  oi  habeas  corpus,  emd  that  the  Sheriff  show  under  what  pro- 
cess, and  for  what  cause,  he  is  detained,  and  that  he  be  discharged. 
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The  Sheriff,  in  obedience  to  the  writ,  produced  the  body  of 
Powol),  and  returned,  that  he  held  him  in  custody  under  three 
different  writs  or  commitments,  which  were  produced ;  and  he 
further  states,  that  since  the  26th  of  July,  1843,  no  one  has  paid 
him  any  money  for  the  board  of  the  applicant,  who  is,  and  has 
been  supported  by  the  State. 

The  first  writ,  or  commitment  returned  under  which  the  pe* 
titioner  is  held,  is  an  order  of  the  District  Court,  made  in  July, 
1843,  which  states,  that  Powell  had  neglected  and  refused,  after 
due  notice  of  an  order  or  judgment  of  said  court,  rendered  at  the 
instance  of  Reed,  and  Turner  &  Renshaw,  to  comply  with  it,  by 
filing  a  schedule  or  statement  of  his  affairs,  wherefore  the  court 
orders  that,  in  pursuance  of  the  6th  section  of  the  act  of  1840 
abolishing  imprisonment  for  debt,  the  said  Powell  be  imprisoned 
until  he  shall  comply  with  the  aforesaid  judgment,  directing  him 
to  file  the  schedule  or  statement  of  his  affairs.  The  other  two 
writs  or  commitments  it  is  not  necessary  to  notice,  as  the  Judge 
below  did  not  examine  them  or  give  any  judgment  on  them, 
considering  the  first  commitment  or  order  of  arrest  sufiicient  to 
authorize  him  to  remand  the  petitioner. 

So  far  as  we  can  ascertain  the  facts  of  the  case  from  the  record, 
which  is  very  meagre,  and  the  statements  of  the  counsel  in  the 
briefs  filed,  it  seems  that  Reed,  and  Turner  &  Renshaw,  had 
commenced  proceedings  against  the  petitioner,  under  the  6th 
section  of  the  act  of  1840  abolishing  imprisonment  for  debt, 
(Sess.  Acts,  p.  132,)  to  compel  him  to  file  a  statement  of  his 
affairs  and  a  schedule,  preparatory  to  compelling  him  to  make  a 
surrender.  A  judgment  to  that  effect  was  rendered,  and  notified 
to  him.  He  neglected  or  refused  for  more  than  ten  days  to  com- 
ply with  the  judgment,  and  has  never  appealed  from  it,  so  far  as 
we  are  informed.  The  attention  of  the  court  being  called  to  this 
neglect,  or  refusal  to  obey,  by  the  counsel  for  the  creditors,  the 
order  to  imprison  him  was  made,  in  conformity  to  the  6th  sec- 
tion of  the  before  mentioned  act.  This  section  gives  the  power 
in  such  a  case  to  imprison,  and  no  limitation  is  prescribed  ex- 
cept a  compliance  with  the  judgment.  Under  this  last  order,  or 
decree,  the  petitioner  is  confined.  The  Judge  refused  to  dis- 
charge him,  and  he  has  appealed. 
Vol.  VII.  31 
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The  counsel  for  the  appellant  has  not  drawn  our  attention  to 
any  particular  informality,  or  omission  in  the  order  of  commit- 
ment. It  mentions  the  case,  the  names  of  the  parties  at  whose 
instance  it  was  rendered,  and  states  that  he  must  remain  in  cus- 
tody until  the  previous  order  has  been  complied  with.  The 
chief,  in  fact  the  only  reliance  of  the  appellant  is,  that  the  sum 
of  three  dollars  and  fifty  cents  per  week  has  not  been  paid,  as  it 
should  have  been,  he  being  confined  on  process  analogous  to  the 
writ  of  capias  ad  satisfaciendum  ;  concluding  that  the  old  laws 
in  relation  to  insolvent  debtors  in  actual  custody  apply,  although 
the  first  section  of  the  act  of  1S40  declares  that  that  writ  is 
"  abolished."  The  counsel  avers,  that  the  only  question  is, 
whether  the  imprisonment  authorized  by  the  6th  section  of  the 
act  is  an  imprisonment  for  debt,  or  for  a  contempt  of  court.  In 
the  usual  acceptation  of  those  terms,  it  is  neither ;  but  it  is  a 
means  the  law  has  given  to  compel  a  debtor,  who  is  endeavoring 
to  cheat  his  creditors  by  concealing  his  property,  to  make  a  state- 
ment of  his  afiairs,  and  deliver  up  his  effects  to  be  administered 
for  their  common  benefit.  The  remedy  assimilates  itself  more 
to  a  punishment  for  a  contempt,  than  it  does  to  the  process  known 
as  a  ca.  so.  The  party  has  been  heard  on  an  allegation  that  he 
has  property  or  assets  ;  it  is  found  to  be  true,  and  he  is  ordered 
to  surrender  them  ;  he  refuses  to  obey  the  decree,  and  is  imprison- 
ed ;  and  he  then  wishes  to  make  his  creditors  pay  his  expenses 
in  jail.  We  think,  with  the  Judge  below,  that  he  has  no  right 
to  require  it.  He  can,  at  any  time,  get  out  of  his  confinement  un- 
der this  commitment,  by  complying  with  the  order  of  the  court. 

Judgment  affirmed. 


Pierre  Dupeux  v.  His  Creditors. 

Where  notes  g^iven  for  the  price  of  a  tract  of  land  are  left  in  deposit  with  the  nola- 
ry  by  whom  the  act  of  sale  was  drawn  up,  the  notes  or  their  proceeds  to  be  de- 
livered to  the  vendor  when  the  property  sold  shall  be  released  from  certain  in- 
cumbrances, and  the  notary  places  them  in  a  bank  for  collection,  and  suffers 
them  to  remain  there  after  the  bank  had  suspended  specie  payments,  until  the 
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makers  paid  tbem  in  the  depreciated  notes  of  the  bank,  he  will  be  responsible  to 
the  vendor  for  the  fall  amount  of  the  notes. 
The  second  section  of  the  act  of  27  March,  1823,  which  declares  <*  that  no  person 
who  has  made  a  surrender  of  his  property  for  the  use  of  his  creditors,  shall  be  ad- 
mitted as  a  witness,  except  in  cases  of  usury  and  unlawful  contracts,  in  any  civil 
suit  brought  either  by  the  mass  of  his  creditors  against  any  of  his  creditors  or 
debtors,  or  by  any  of  the  said  debtors  or  creditors  against  the  mass  of  the  creditors 
of  said  person,  on  any  contract,  note  or  obligation  entered  into,  drawn  or  exe- ' 
euted,  or  subscribed  by  the  said  person  previous  to  his  having  made  a  surrender 
of  his  property,"  is  repealed  by  art.  3521  of  the  Civil  Code.  Art.  2 1 69  of  the 
Civil  Code  has  no  reference  to  that  act. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

J.  Seghersj  for  the  appellant. 

Marsoudet,  for  the  syndic. 

Martin,  J.  The  insolvent  having  sold  certain  encumbered 
landed  property,  he  and  the  purchaser  agreed  that  certain  notes, 
which  he  was  to  receive  as  part  of  the  price,  should  remain  in 
deposit  with  Theodore  Seghers,  the  notary  before  whom  the  act 
of  sale  was  passed,  until  the  land  should  be  disencumbered,  and 
then  be  delivered  to  the  insolvent.  The  syndic,  on  the  land  be- 
ing disencumbered;  demanded  the  notes  from  the  notary,  who 
answered,  that  he  had  placed  them  for  collection  in  the  Consoli- 
dated, Citizens'  and  Union  Banks,  in  which  they  had  been  paid 
in  notes  of  those  institutions,  which  he  had  been  compelled  to  re- 
ceive from  them,  and  which  he  tendered  to  the  syndic,  who  re- 
pudiated the  tender,  and  obtained  a  rule  on  the  notary  to  show 
cause,  why  he  should  not  deliver  to  the  syndic  all  the  notes  depo- 
sited with  him  by  the  insolvent  vendee. 

The  Parish  Court  gave  judgment,  that  he  should  return  to  the 
syndic  the  sum  of  $280,  the  amount  of  Macoin^s  note,  paid  in  the 
Bank  of  Louisiana ;  the  sum  of  $250,  in  notes  of  the  Consolidated 
Bank,  the  amount  of  Gurlie's  note  paid  at  said  Bank ;  and  $2S0 
in  notes  of  the  Union  Bank,  or  specie,  the  amount  of  another  note 
of  Macoin. 

From  the  judgment  Seghers  appealed  ;  and  the  syndic  has 
prayed,  that  the  judgment,  so  far  as  it  relates  to  $250,  the  amount 
of  Gurlie's  note,  be  amended,  and  that  the  payment  thereof  be  de- 
creed in  specie,  and  not  in  notes  of  the  Consolidated  Bank. 

The  record  shows  that  Gurlie's  note,  and  one  of  those  of  Ma- 
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coin,  were  placed,  immediately  as  the  notary  received  them,  in 
the  Consolidated  and  Citizens'  Banks, ;  that  both  these  institu- 
tions stopped  specie  payment  in  the  latter  part  of  May,  1842 ; 
that  both  notes  were  suffered  to  remain  in  those  Banks  until  they 
were  paid  by  anticipation,  the  one  on  the  lS(h  and  the  other  on 
the  22d  of  June,  1842,  in  the  depreciated  notes  of  these  Banks. 
As  to  the  other  note  of  Macoin,  neither  of  the  parties  complains  of 
the  judgment  appealed  from,  as  it  was  not  paid  in  the  deprecia- 
ted paper. 

The  counsel  for  the  appellant  urges,  that  banks  are  the  safest 
places  of  deposit  for  money  and  notes ;  but  the  appellee  contends, 
that  this  is  not  the  case  with  discredited  banks,  i.  e.,  those  whose 
notes  are  greatly  depreciated,  and  from  which  neither  money, 
nor  anything  nearly  equal  in  value  thereto,  can  be  had;  and  thAt 
the  appellant,  as  soon  as  he  discovered  that  the  Consolidated  and 
Citizens'  Banks  wer^  institutions  of  the  latter  kind,  should  have 
withdrawn  the  notes  therefrom,  to  prevent  the  persons  who  were 
bound  to  pay  them,  from  doing  so  in  valueless  paper. 

The  appellant  has  urged,  that  he  took  the  same  care  of  the 
notes  deposited  with  him  in  bis  official  character,  as  he  did  of  his 
own.  In  proof  of  this  he  exhibited  his  bank  books ;  but,  the  ap- 
pellee's counsel  has  drawn  our  attention  to  these  books,  as  being 
those  only  which  related  to  the  concerns  of  his  office.  The  Par- 
ish Judge  erred,  in  our  opinion,  in  rejecting  the  syndic's  demand 
for  the  amount  of  Gurlie's  note  in  specie,  and  decreeing  it  to  be 
paid  in  notes  of  the  Consolidated  Bank.  We  have  not  noticed 
that  part  of  the  judgment  which  relates  to  the  note  of  Macoin, 
decreed  to  be  paid  in  Union  Bank  notes  or  sf)ecie,  because  the 
appellee  has  not  prayed  for  the  amendment  of  the  judgment  in 
this  respect. 

The  appellant  attempted  below  to  establish  a  ratification  of  his 
conduct  by  the  insolvent,  (in  regard  to  the  payment  of  Gurlie's 
and  Macoin's  notes  in  bank  paper,)  long  before  his  insolvency. 
The  testimony  of  the  notary's  clerk  to  that  effect,  has  been  op- 
posed by  that  of  the  insolvent,  who  was  attempted  to  be  repelled 
from  the  book,  under  the  act  of  1823,  (BuUard  &  Curry's  Digest, 
821,  No.  3 ;)  and  a  bill  of  exceptions  was  taken  to  the  opinion  of 
the  First  Judge,  overruling  the  objection  to  his  admission  as  a 
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witness.  The  court  did  not  err.  The  Civil  Code,  art.  2169,  to 
which  we  are  referred  to  establish  that  the  act  of  1823  is  still  in 
force,  has  no  reference  to  that  act.  The  compilers  of  Bullard  & 
Curry's  Digest  have  retained  it ;  but  have  informed  us  in  the  pre- 
face to  that  work,  that  the  disability  of  the  insolvent  under  that 
act,  has  been  removed  by  the  Civil  Code,  art.  3521.  See  Waters 
V.  Blanchard,  &c.  19  La.  584  ;  and  Johnson  v.  Marshall  et  al. 
4  Rob.  157.  The  testimony  of  the  insolvent  at  least  balances 
that  of  the  notary's  clerk.    No  ratification  is  shown. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  that  the  appellee  recover  from  the  ap- 
pellant the  sum  of  five  hundred  and  thirty  dollars,  the  amount  of 
one  of  Macoin's  notes  and  that  of  Gurlie ;  and  the  farther  sum 
of  two  hundred  and  eighty  dollars  in  Union  Bank  notes  or  spe- 
cie, the  amount  of  Macoin's  other  note  ;  with  costs  in  both  courts. 


Daniel  Treadwell  Walden  r.  Henry  Parrish. 

Defendants  sold  to  a  third  person,  who  occupied  a  baildiag  leased  from  plaintiiF, 
certain  boxes  of  merchandize,  for  the  price  of  which  the  purchaser  gave  his  note 
payable  thirty  days  after  date.  The  merchandize  was  delivered  to  the  purcha- 
ser, and  placed  in  his  shop  in  the  building  leased  from  plaintiff  Two  or  three 
days  after  the  sale,  the  purchaser  absconded  ;  but,  on  the  eve  of  his  departure, 
wrote  to  a  third  person  to  deliver  the  merchandize  to  defendant,  knd  to  get  back 
the  note  given  for  the  price.  Defendant  took  the  merchandize  from  the  store  of 
the  purchaser  and  gave  up  his  note,  and  resold  the  merchandize.  In  an  action 
by  the  landlord  against  defendant  to  recover  the  value  of  the  merchandize  thus 
removed  from  the  premises :  Held^  that  the  parties  were  in  a  condition  to  rescind 
the  previous  sale,  and  that  defendant  was  not  liable  to  plaintiff  for  the  value  of 
the  merchandize. 

Appeal  from  the  District  Court  of  the  First  Distrct,  Bucha- 
nan, J.  The  petition  alleged,  that  one  Caldwell  leased  from  the 
plaintiff  two  stores  connected  with  each  other,  one  for  the  annu- 
al rent  of  $1200,  and  the  other  for  $800,  the  rent  payable  month- 
ly. That  Caldwell  being  in  debt  to  the  petitioner  for  rent  in 
arrear  and  otherwise  involved,  did,  within  the  preceding  fourteen 
days,  abscond.    That  after  he  had  abandoned  the  premises,  the 
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defendant,  in  violation  of  plaintiff's  privilege  as  lessor,  illegally 
and  without  his  consent,  did,  within  the  preceding  fourteen  days, 
remove  from  the  premises  ten  boxes  of  manufactured  tobacco, 
weighing  about  35  pounds  each,  and  worth  at  least  thirty  cents 
per  pound,  and  that  he  has  since  disposed  of  the  tobacco  so  as  to 
place  it  beyond  the  reach  of  the  plaintiflF.  The  petition  prays, 
that  defendant  may  be  compelled  to  restore  the  tobacco,  or  to  pay 
the  value  thereof,  &c.  The  defendant  answered  by  a  general  de- 
nial. 

The  defendant,  in  answer  to  interrogatories  propounded  by 
the  plaintifl^  stated,  that  he  sold  ten  boxes  of  manufactured  tobac- 
co to  Caldwell,  on  the  5th  of  February,  for  the  price  of  which  he 
took  Caldwell's  note,  at  thirty  days,  but  without  granting  Caldwell 
any  discharge  from  the  debt  by  taking  said  note  ;  that  the  boxes 
weighed  each  148^^^  pounds ;  that  the  tobacco  was  sold  for  30 
cents  the  pound,  and  the  note  was  for  $444  90 ;  that  on  Monday, 
the  9th  of  February,  he  removed  nine  boxes  of  the  said  tobacco, 
and  two  three-quarter  boxes  of  a  different  brand,  from  Caldwell's 
store,  after  purchasing  the  same  from  Caldwell,  and  returning  to 
him  his  note  in  payment  therefor ;  that  he  resold  all  the  tobacco 
before  the  commencement  of  this  suit,  the  nine  boxes  at  30  cents 
per  pound,  one  of  the  three-quarter  boxes  at  12J  cents  and  the 
other  at  16  cents  per  pound,  being  an  inferior  article ;  that  Cald- 
well's store  was  closed  when  he  went  to  it  for  the  purpose  of  re- 
moving said  articles,  which  was  during  the  ordinary  business 
hours  when  such  stores  are  usually  open  ;  that  he  had  no  reason 
to  suspect  that  Caldwell  had  left,  or  was  concealed  for  the  pur-^ 
pose  of  secretly  leaving  the  city,  at  the  time  of  visiting  his  store ; 
that  on  the  morning  of  the  9th,  Caldwell's  clerk  came  to  his 
counting-room,  and  stated  to  him,  that  Caldwell  wished  him  to 
take  back  the  tobacco,  and  give  up  the  note  given  for  the  price ; 
and  that  Caldwell  wished  him  to  go  to  his  store  and  receive  the 
tobacco,  and  hand  over  the  note  at  the  same  time ;  that  he  (de- 
fendant) went  to  Caldwell's  store,  where  he  found  the  clerk,  who 
pointed  out  to  him  one  Conway  who  would  deliver  the  tobacco 
and  receive  the  note ;  that  Conway,  who  had  the  key  of  the 
store,  unlocked  it,  and  delivered  the  tobacco,  and  received  the 
note ;  and  that  Caldwell  had  solemnly  pledged  himself  to  pro- 
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test  said  note,  so  that  he  should  lose  nothing  by  giving  him  the 
credit. 

Conway^  examined  by  the  plaintiff,  stated,  that  he  kept  a  store 
in  the  next  house  but  one  to  that  occupied  by  Caldwell ;  that  he 
saw  Caldwell  for  the  last  time  on  Sunday  morning,  between 
seven  and  nine  o'clock ;  that  he  never  saw  Caldwell's  store  open 
after  that  morning;  that  his  store  was  usually  opened  every 
morning  by  half  past  six  or  seven  o'clock ;  that  the  key  of  Cald- 
well's store  was  handed  to  him  by  a  young  man  whom  he  did 
not  know  ;  that  when  the  key  was  delivered  to  him  he  was  di- 
rected to  deliver  the  tobacco  to  defendant ;  that  defendant  took 
the  key  from  him  and  went  into  the  store,  which  was  kept  open 
for  twenty  minutes,  or  less  ;  that  he  saw  nothing  taken  from  the 
store  by  defendant  but  the  tobacco,  which  was  removed  on  Mon- 
day morning  about  breakfast  time ;  the  young  man,  as  witness 
understood,  had  been  living  at  the  same  boarding  house  with 
Caldwell ;  the  key  was  sent  to  plaintiff  after  the  tobacco  had 
been  removed. 

Folsom,  examined  by  plaintiff,  stated,  that  he  kept  a  store  next 
door  to  Caldwell's ;  that  the  last  time  he  saw  Caldwell  was  on 
the'  Saturday  preceding  the  removal  of  the  tobacco  ;  that  he  did 
not  see  Caldwell's  store  open  after  that  day,  except  when  Par- 
rish  removed  the  tobacco ;  that  at  the  time  of  removing  the  to- 
bacco, he  heard  several  persons  say,  that  Caldwell  had  run  away ; 
thinks  he  had  heard  that  Caldwell  had  ran  off,  before  defendant 
took  the  tobacco  away. 

Haskell,  examined  by  plaintiff,  stated,  that  he  lived  next  door 
to  Caldwell's  store,  and  that  he  saw  Caldwell,  for  the  last  time, 
on  the  Saturday  preceding  the  removal  of  the  tobacco. 

Smith,  a  clerk  of  defendant's,  examined  by  plaintiff,  deposed, 
that  he  heard  Parrish  say,  that  Caldwell  had  gone  off  when  he 
went  after  his  tobacco  ;  believes  that  Parrish  was  in  a  hurry  to 
get  the  tobacco  back  into  his  possession. 

Louisa  Newton,  a  witness  for  the  plaintiff,  stated,  that  Caldwell 
boarded  at  her  house  until  the  morning  of  Sunday,  the  8th  of 
February,  when  he  left  after  breakfast,  without  settling  his  ac- 
count, and  that  she  has  not  seen,  nor  heard  of  him  since. 

White,  another  witness  for  plaintiff,  stated,  that  on  Monday, 
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the  9th  af  February,  between  eleven  and  twelve  o'clock,  be  re- 
ceived a  letter  written  and  signed  by  Caldwell,  which  was  offered 
in  evidence.  So  much  of  the  letter  as  is  of  any  importance,  is 
transcribed  : 

«  New  Orleans,  Saturday,  7th  Feb.  1840. 
«  Mr.  John  N.  White, 

"  Sir  :  1  am  sorry  to  have  to  trouble  you  on  such  a  disgraceful 
communication,  but  it  cannot  be  helped  at  this  time.  I  have  met 
with  some  losses  and  disappointments,  and  my  neabour  Lea  & 
Co.  closing  doores  has  put  a  shock  on  me.  I  have  sent  my  man 
Barron  to  Galveston  with  a  small  lot  of  goods  on  speculation, 
and  fearing  he  would,  not  return  quick,  my  creditors  would  put 
me  in  the  calaboce  and  not  give  me  a  fair  chance  to  get  clear,  I 
have  made  my  mind  up  to  gow  up  the  river  as  far  as  Nacatoch, 
and  cross  over  to  Texas.  You  will  please  attend  the  store,  and 
see  what  I  do  ow.  I  have  all  the  bills  and  receipts  with  me. 
My  intentions  is  not  to  defraud  any  person ;  they  shall  be  paid. 
I  will  be  able  to  pay  all  as  it  comes  due  except  Mr.  Bagley  for 
sugar,  and  Mess.  Varian,  and  Ogden  &  Southgate.  •  ♦  ♦ 
I  have  told  one  or  two  I  was  going  home,  but  you  got  the  whole 
trouth.  Tell  Mr.  Parrish  on  Poydress  street,  to  take  his  tobacco 
back.  I  bought  ten  boxes,  at  30  days,  at  30  cents.  He  holds 
my  note  for  the  same :  get  my  note  back.  He  can  claim  the 
tobacco ;  it  bears  his  mark,  Richmond.  •  ♦  •  •  But  if  my 
creditors  is  gentlemen,  and  will  not  go  to  extremes  with  me,  I 
will  be  in  Orleans  in  thirty  or  forty  days,  and  pay  all  I  ow ;  the 
whole  is  not  more  than  $3000— say  $2400,  with  rent.  Please 
see  them  all  for  me.    No  more,  but  your  troubled  friend, 

"John  Caldwell." 

On  the  back  of  this  letter,  under  the  direction,  was  written  : 
<'  This  letter  will  give  all  inquiring  friends  information  abot  the 
subscriber  in  beast,  J.  Caldwell." 

Plaintiff  offered  in  evidence  the  record  of  an  action  in  the 
Commercial  Court,  from  which  it  appears,  that  on  the  14th  of 
February,  plaintiff  as  Caldwell's  lessor,  obtained  an  order  for  the 
provisional  seizure  of  the  property  in  his  stores,  and  of  the  leases 
thereof,  and  that  a  judgment  was  subsequently  rendered  in  favor 
of  the  plaintiff  against  Caldwell  for  $1862  24,  and  ordering  the 
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property  provisionally  seized  to  be  sold  to  satisfy  the  same.  The 
retarti  of  the  Sheriff  showed  that  the  nett  proceeds  of  the  sale 
amounted  to  but  $310  88. 

No  evidence  was  introduced  on  the  part  of  the  defendant. 

The  court  below  rendered  the  following  judgment :  "  Consi- 
dering that  articles  2294,  and  2679  of  the  Civil  Code  are  inappli- 
cable to  this  case ;  and  further  considering  that  the  plaintiff  has 
shown  no  cause  of  action  :  It  is  adjudged  and  decreed,  that  there 
be  judgment  for  the  defendant,  with  costs."  The  plaintiff  ap- 
pealed. 

M,  M.  Robinson,  for  the  appellant. 

Peyton  and  1.  W.  Smith,  for  the  defendant. 

Garland,  J.  The  plaintiff  claims  of  the  defendant  ten  boxes 
of  manufactured  tobacco,  weighing  each  148  lbs.,  or  the  value  of 
them  at  30  cents  per  pound,  on  which  he  alleges  that  he  has  the 
privilege  of  the  lessor.  The  facts  are,  that  in  the  autumn  of  the 
year  1839,  the  plaintiff  leased  to  John  Caldwell  &  Co.,  a  store  in 
New  Orleans,  at  the  rate  of  8100  per  month.  Caldwell  &  Co. 
occupied  it  until  about  the  8th  of  February,  1840,  when  Cald- 
well, the  resident  partner,  disappeared  without  paying  the  rent, 
and  has  not  since  been  heard  of.  On  or  about  the  5th  of  Feb- 
ruary, the  defendant  sold  Caldwell  &  Co.  the  ten  boxes  of  to- 
bacco, on  a  credit  of  30  day^,  and  took  a  note  for  $444  90. 
When  Caldwell  was  about  to  leave,  he  wrote  a  letter  to  one  of 
his  friends,  in  which  he  says :  "  Tell  Mr.  Parrish  on  Poydras 
street,  to  take  his  tobacco  back.  I  bought  ten  boxes,  at  thirty 
days,  at  30  cents.  He  holds  my  note  for  the  same.  Get  my 
note  back.  He  can  claim  the  tobacco,  as  it  bears  his  mark." 
On  the  10th  of  February,  when  the  defendant  was  informed  of 
the  proposition  of  Caldwell,  he  agreed  to  take  back  the  tobacco, 
and  give  up  the  note,  and  went  to  CaldwelPs  agent  for  the  pur- 
pose of  getting  the  tobacco  and  giving  up  the  note  ;  ^d  the  ar- 
rangement was  carried  into  execution  by  the  delivery  of  the 
note  to  Conway,  and  of  nine  of  the  boxes  of  tobacco  sold  by  the 
defendant  Parrish  to  Caldwell  &  Co. ;  but  as  one  box  had  been 
sold,  the  defendant  took  two  three-quarter  boxes  of  tobacco  of  an 
inferior  quality,  upon  which  he  had  no  claim,  in  place  of  the  one 
sold  by  Caldwell. 
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Upon  these  facts  the  Judge  of  the  District  Court  gave  a  judg- 
ment in  favor  of  the  defendant,  relying  on  articles  2294  and  2679 
of  the  Civil  Code. 

So  far  as  the  judgment  relates  to  the  nine  boxes  of  tobacco,  we 
think  the  inferior  court  did  not  err,  as,  at  the  time  the  contract 
took  place,  we  think  the  parties  were  in  a  situation  to  rescind  the 
previous  sale ;  at  any  rate,  that  Caldwell  was  competent  to  sell  the 
property,  when  he  authorized  White  to  make  the  proposition  to 
the  defendant.  The  latter  had  the  privilege  of  the  vendor  on 
the  tobacco ;  and  we  think  the  case  comes  fairly  within  the  mean- 
ing of  the  articles  of  the  Code  cited  in  the  judgment. 

But  as  relates  to  the  two  three-quarter  boxes  of  tobcicco,  the 
case  is  different.  Caldwell  did  not  propose  to  sell  them  to  the 
defendant,  nor  to  authorize  White  or  Conway  to  sell  or  deliver 
them  to  him.  He,  therefore,  had  no  right  to  take  these  two 
boxes  of  tobacco,  and  must  account  for  them  ;  but  as  the  record 
does  not  show  how  much  these  boxes  weighed,  although  the  va- 
lue per  pound  is  stated,  we  are  compelled  to  remand  the  case  to 
ascertain  how  much  the  defendant  must  account  for. 

The  judgment  of  the  District  Court  is,  therefore,  aflSrmed,  so 
far  as  it  relates  to  the  nine  boxes  of  tobacco  sold  and  delivered 
by  Caldwell's  agent  to  the  defendant ;  but  so  far  as  it  relates  to 
the  two  three-quarter  boxes  of  tobacco,  the  judgment  is  reversed, 
and  the  case  remanded  for  a  new  trial,  to  ascertain  its  value. 
The  costs  of  the  appeal  to  be  paid  by  the  appellee. 


Same    Case. — On  a  Re-hearing. 

M.  M.  Robinson,  for  the  plaintiff,  having  obtained  a  re-hear- 
ing, contended  that  the  judgment  of  the  lower  court  should  be 
reversed  in  toto.  The  tobacco  belonged  to  Caldwell  at  the  time 
of  its  removal  from  the  building  leased  to  him  by  plaintiff.  The 
testimony  of  Smith  shows,  that  defendant  removed  it  after  he 
was  aware  that  Caldwell  had  absconded  as  an  insolvent  De- 
fendant  having  sold  the  tobacco  on  a  credit,  had  no  right  of  reven- 
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dication,  (Civ.  Code,  art.  3 J  96,)  and  his  privilege  as  vendor  was 
inferior  to  the  landlord's.  Civ.  Code,  arts.  2675, 2679, 3 184, 3225, 
3230.  Troplong,  Priv.  et  Hypoth.  vol.  1,  No.  194.  Duranton, 
vol.  3,  tit.  18,  No.  87.  The  resale  by  Caldwell  to  Parrish  was 
in  tiempo  inhabit,  and  an  attempt  to  give  the  latter  an  illegal  ad- 
vantage over  the  other  creditors  of  the  insolvent.  It  was  fraudu- 
lent and  void.  See  Brown  v.  Kenner,  3  Mart.  273.  Meeker  v. 
Williamson,  4  Mart.  626.  Canfield  v.  Maker,  4  Mart.  N.  S. 
174.  Saul  V.  His  Creditors,  5  Mart.  N.  S.  620.  Taylor  v. 
Knox,  2  La.  18.  Ingham  v.  Thomas,  6  La.  83.  Zacharie  v. 
Buckman,  8  La.  308.  Muse  v.  Yarborough,  1 1  La.  530.  De- 
fendant having  illegally  removed  and  converted  to  his  own  use 
property  on  which  plaintiff  had  a  privilege  for  the  payment  of 
his  rent,  is  bound  to  repair  the  injury  which  the  latter  has  sustain- 
ed in  consequence.  Civ.  Code,  art.  2294.  The  question  which 
this  case  presents  is,  whether  an  absconding  insolvent  can  alter, 
by  a  pretended  sale  made  at  the  moment  of  absconding,  the  rela- 
tive privileges  of  different  creditors  on  the  property  left  by  him, 
and  thus  give  a  preference  not  known  to  the  law,  to  one  creditor 
over  another. 

Peyton  and  J.  TF.  Smith,  for  the  defendant.  There  is  no  le- 
gal proof  that  Caldwell  was  indebted  to  plaintiff.  The  record 
offered  in  evidence  by  plaintiff  was  a  proceeding  in  rem,  and  is, 
as  to  the  defendant  in  this  case,  res  inter  alios.  It  is  not  proved 
that  Caldwell  was  insolvent,  nor  is  it  alleged  in  the  petition. 
There  was  nothing  illegal  in  the  removal  of  the  tobacco  by  de- 
fendant. Art.  2679  of  the  Civil  Code,  gives  a  privilege  on  the 
property  only  ;  and  there  is  no  allegation  in  the  petition  that  the 
tobacco  could  not  be  found ;  or,  if  there  be,  the  evidence  does  not 
support  it;  nor  is  there  any  allegation  that  it  was  removed  to  de- 
prive the  plaintiff  of  his  privilege,  nor  that  it  operated  to  his  in- 
jury. Plaintiff  has  not  shown  that,  after  exhausting  the  property 
of  the  defendant,  anything  is  due  to  him.  He  must,  in  any 
event,  exhaust  Caldwell's  property  before  he  can  proceed  against 
the  defendant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment  which 
denied  him  the  landlord's  privilege  on  a  quantity  of  tobacco  in  a 
store  of  his.    We  affirmed  a  judgment  of  the  District  Court,  in 
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April,  1842,  as  to  the  greatest  part  of  the  tobacco,  and  reversed 
it  as  to  two  three-quarter  boxes,  remanding  it  as  to  the  latter. 
We  were  prevailed  upon  to  allow  the  plaintiff  and  appellant  a 
re-hearing,  and  have  read  with  attention  his  objections  to  our 
first  view  of  the  case.  The  argument  does  not  appear  to  have 
extended  beyond  that  with  which  he  had  favored  us  on  the  first 
hearing ;  and  we  are  not  satisfied  that  the  judgment  theretofore 
given  should  be  changed.  It  must,  therefore,  remain  undis- 
turbed. 


The  State  v.  William  H.  Williams. 

Where  the  judge  of  an  inferior -court  refases  obedience  to  an  order  of  the  Supreme 
Court  directing  him  to  allow  an  appeal,  he  may  be  committed  to  prison  until  ha 
complies  with  such  order. 

The  Legislature  having  made  no  provision  for  the  exercise  of  criminal  jurisdiction 
by  the  Supreme  Court,  and  the  court  having  repeatedly  declined  to  assume  it, 
the  question  can  no  lunger  be  considered  as  an  open  one. 

The  first  section  of  the  statute  of  29  January,  1817,  forbidding  the  introduction  into 
this  State  of  slaves  convicted  of  certain  crimes,  and  denouncing  a  fine  of  five  hun- 
dred dollars  for  every  slave  brought  into  the  State  in  violation  of  its  provisions 
and  the  forfeiture  of  the  slave,  one-half  for  the  use  of  the  State  and  the  other  half 
for  the  use  of  the  informer,  creates  an  indictable  offence  ;  and  where  the  proceed- 
ings against  one  charged  with  a  violation  of  the  statute  were  by  indictment,  no 
appeal  will  lie  from  a  sentence  pronounced  on  the  verdict  of  a  jury,  declaring  the 
slaves  so  imported  to  be  forfeited,  and  condemning  the  offender  to  pay  the  fine 
imposed  by  the  statute  and  the  costs,  and  to  stand  committed  until  they  are  paid. 

By  the  common  law  every  act  contra  bonos  mores,  is  an  indictable  offence ;  but  no 
such  mass  of  undefined  offences  exists  in  this  State.  Nothing  is  punishable  here 
which  is  not  made  an  offence  and  the  punishment  denounced  by  legislative  au- 
thority ;  but  whatever  constitutes  an  offence  against  the  public  by  act  of  the 
Legislature  may  be  prosecuted  by  indictment,  unless  a  different  mode  of  proceed- 
ing be  expressly  provided  for. 

Williams  prayed  that  a  mandamus  might  be  issued  to  the 
Judge  of  the  Criminal  Court  of  the  First  District,  to  show  cause 
why  an  appeal  should  not  be  allowed  to  him  in  this  case.  He 
alleges :  that  on  the  29th  of  January,  1817,  the  Legislature  of 
this  State  passed  an  act,  entitled  <'  An  act  suppleaientary  to  an  act 
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coQcerning  the  introduction  of  certain  slaves  from  any  of  the 
States  or  Territories  of  the  United  States  of  America  :" 

That  the  1st  section  of  the  act  provides,  that  every  person  who 
shall  bring  into  this  State  any  such  slaves,  knowing  that  they 
have  been  convicted  of  any  crime  specified  in  the  said  act,  shall 
be  fined  for  each  and  every  such  slave,  in  the  sum  of  five  hundred 
dollars,  one-half  to  be  applied  to  the  use  of  the  State,  and  the  other 
half  to  the  use  of  the  informer : 

That  the  penalty  imposed  by  this  statute,  being  merely  a  fine 
or  pecuniary  penalty,  the  amount  of  which  is  fixed  by  the  statute 
itself,  is  in  the  nature  of  a  debt ;  and  that  the  proper  remedy  in 
case  of  a  violation  of  the  statute,  would  upon  general  principles 
and  according  to  the  well  established  rules  of  the  common  law, 
be  by  an  action  upon  the  statute  to  recover  the  penalty : 

That  penal  actions  are  civil  suits;  and  that  the  amount  of  the 
penalty  for  a  violation  of  this  statute,  being  five  hundred  dollars, 
any  person  condemned  to  pay  a  penalty  under  the  statute,  has  a 
constitutional  right)  of  appeal  to  this  tribunal : 

That  by  an  act  of  the  Legislature  of  this  State,  passed  in  1832, 
the  Criminal  Court  of  the  First  District,  was  vested  with  jurisdic- 
tion in  certain  specified  civil  cases : 

That  it  was  authorized  by  the  first  section  of  said  act,  to  exer- 
cise exclusive  jurisdiction  in  all  cases  of  forfeited  bonds  and  re- 
cognizances in  criminal  prosecution ;  provided,  that  where  the 
amount  in  any  case  should  exceed  three  hundred  dollars,  the  con- 
demned party  might  appeal  to  the  Supreme  Court  according  to 
law: 

That  by  the  second  section  of  said  act,  the  said  Criminal  Court, 
was  given  "jurisdiction  of  all  suits  and  prosecutions  on  penal 
statutes,  and  all  suits  and  prosecutions  instituted  in  behalf  of  the 
State  for  any  violation  of  a  public  law,  reserving  to  the  parties 
the  right  of  appeal  to  the  Supreme  Court,  in  all  cases  in  which  an 
appeal  is  allowed  by  law." 

That  on  the  17th  day  of  February,  1841,  a  prosecution  was  in- 
stituted in  the  said  Criminal  Court  of  the  First  District  against 
this  petitioner,  for  an  alleged  violation  of  the  statute  of  January 
29th,  1817,  and  that  after  various  proceedings,  he  was  condemned 
to  pay  the  sum  of  twelve  thousand  dollars,  that  is  to  say,  "five 
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hundred  dollars  for  each  and  every  one  of  twenty-four  slaves,  ille- 
gally brought  into  this  State  in  violation  of  the  above  quoted 
act,"  and  was  ordered  to  be  committed  to  jail  until  the  said  penalty, 
and  the  costs  of  the  prosecution  were  paid  : 

That  having  previously  made  an  unsuccessful  motion  in  arrest 
of  judgment,  he  presented  his  petition  on  the  24th  day  of  July, 
1841,  to  the  Judge  of  the  Criminal  Court  of  the  First  District, 
praying  for  a  suspensive  appeal  from  the  final  judgment  render- 
ed against  him  in  said  case  to  the  Supreme  Court  of  the  State  ac- 
cording to  law,  on  his  giving  the  security  required  by  law ;  but 
that  the  Judge  immediately  refused  an  appeal,  declaring  that  it 
was  not  an  appealable  case  : 

That  this  petitioner  is  thus  deprived  of  his  right  to  appeal  to 
this  court,  from  a  final  judgment  rendered  against  him  in  a  civil 
suit  for  more  than  three  hundred  dollars,  in  violation  of  the  right 
secured  to  him  by  the  constitution  and  laws  of  the  State  of  Lou* 
isiana ;  and  that  he  has  been  illegally  imprisoned  in  the  parish 
jail  of  Orleans,  from  the  said  24th  day  of  July,  and  is  still  therein 
incarcerated  in  consequence  of  a  denial  of  justice  to  him,  and  in 
virtue  of  a  judgment,  which  he  is  informed  and  verily  believes  to 
be  clearly  erroneous. 

A  rule  having  been  granted  on  the  Judge  of  the  Criminal 
Court  of  the  First  District,  to  show  cause  why  a  mandamus 
should  not  be  issued  commanding  him  to  allow  an  appeal  to  the 
defendant,  Canonge,  J.,  showed  for  cause,  that  the  Supreme  Court 
is  without  jurisdiction  in  criminal  cases ;  that  the  defendant  was 
prosecuted  criminally  for  an  ofience  or  misdemeanor  committed 
in  violation  of  a  public  law  of  the  State ;  that  said  prosecution  was 
commenced  by  an  indictment  found  by  a  grand  jury,  followed  by 
the  arraignment,  plea,  trial,  conviction  and  sentence  of  the  ac- 
cused ;  that  the  proceeding  was  not  a  civil  suit,  nor  one  in  which 
the  constitution  and  laws  of  the  State  allow  an  appeal  to  the 
Supreme  Court,  &c. 

The  rule  was  made  absolute,  and  the  Judge  of  the  Criminal 
Court  ordered  to  grant  an  appeal,  reserving  to  the  Attorney  Gen- 
eral, or  other  representative  of  the  State,  the  right  to  move  for 
its  dismissal  on  the  ground  of  want  of  jurisdiction. 

The   Judge  of  the  Criminal  Court  having  refused  to  obey 
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the  order  commanding  him  to  allow  an  appeal  for  the  reasons 
assigned  by  him  in  answer  to  the  rule,  on  motion  of  the  counsel 
for  Williams,  the  Sheriff  was  directed  to  commit  him  to  prison, 
and  there  to  keep  him  until  he  should  grant  the  appeal  prayed 
for.  Upon  being  informed  of  this  order,  the  Judge  granted  the 
appeal,  protesting  at  the  same  time  against  the  jurisdiction  claim- 
ed by  the  Supreme  Court. 

The  indictment  on  which  the  defendant  was  tried  represents, 
"  that  William  H.  Williams,  lale  of  the  city  of  New  Orleans,  in 
the  parish  of  Orleans,  on  the  1st  day  of  November,  in  the  year 
of  our  Lord,  1840,  with  force  and  arms,  in  the  parish  of  Orleans 
aforesaid,  and  within  the  jurisdiction  of  the  Criminal  Court  of 
the  First  District,  to  wit,  the  First  Judicial  District  of  the  State 
of  Louisiana,  did  import  and  bring  into  this  State,  to  wit,  the 
State  of  Louisiana,  twenty-four  slaves,  named  [giving  their  names] 
which  slaves  ^hen  and  there  had  been  convicted  of  the  crimes 
of  murder,  burglary,  rape,  arson,  manslaughter,  attempt  at  mur- 
der, and  of  having  raised  and  attempted  to  raise  an  insurrection 
among  the  slaves  in  one  of  the  States  of  the  Union,  to  wit,  the 
State  of  Virginia ;  he,  the  said  William  H.  Williams,  then  and 
there  well  knowing  that  the  said  slaves  had  been  convicted  in  , 
the  State  of  Virginia  aforesaid  of  the  above  mentioned  crimes 
each  as  follows,  [specifying  the  crime  of  each,  and  the  court  be- 
fore which  the  conviction  was  had,]  contrary  to  the  form  of  the 
statute  of  the  State  of  Louisiana,  in  such  case  made  and  provid- 
ed,* and  against  the  peace  and  dignity  of  the  same."    The  in- 


*  The  first  section  of  the  statate  of  29  January,  1817,  under  which  Williams  was 
iudicted,  is  in  these  words  : 

"  Sec.  1.  Be  it  enacted,  ^c,  That  no  slave  shall  be  imported  or  brought  into  this 
State,  who  shall  have  been  convicted  of  the  crimes  of  murder,  rape,  arson,  man- 
slaughter, attempt  to  murder,  burglary,  or  having  raised  or  attempted  to  raise  an 
insurrection  among  the  slaves  in  any  State  of  the  Union,  or  elsewhere  ;  and  if 
any  such  should  be,  they  shall,  on  conviction  thereof,  be  seized  and  sold  for  cash 
to  the  highest  bidder,  after  fifteen  days  notice  of  time  and  place  of  sale,  one-half 
of  the  purchase  money  to  be  applied  to  the  use  of  the  State,  and  the  other  half  to 
the  informer ;  and  every  person  who  shall  import  or  bring  into  this  State  such 
slaves,  knowing  that  they  have  been  convicted  of  any  of  the  above  mentioned 
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dictment  was  found  by  the  grand  jury  to  be  a  true  bill.  Wil- 
liams, on  being  arraigned,  pleaded  not  guilty. 

A  statement  of  facts  agreed  to  by  the  Attorney  General  and 
the  counsel  for  the  defendant  represents :  "  That  the  slaves  men- 
tioned in  the  indictment  and  now  confined  in  prison,  were  all 
duly  and  legally  convicted  of  the  crimes  mentioned  in  the  in- 
dictment, by  courts  of  competent  jurisdiction  in  the  State  of  Vir- 
ginia, and  were  all  sentenced  to  death  for  said  crimes,  by  said 
courts,  in  said  State,  but  were  reprieved  by  the  Governor  of  Vir- 
ginia, for  sale  and  transportation  beyond  the  limits  of  the  United 
States,  according  to  the  laws  of  Virginia :  that  Williams  entered 
into  a  bond  to  transport  the  slaves  beyond  the  limits  of  the 
United  States :  that  the  slaves  imprisoned  at  the  commencement 
of  this  prosecution  are  those  mentioned  in  the  indictment :  that 
the  said  slaves  were  the  property  and  under  the  charge  of  Wil- 
liams when  they  arrived  in  this  State  at  the  time  mentioned  in 
the  indictment ;  and  that  hef  came  to  this  State  with  them  from 
the  State  of  Virginia,  by  way  of  Mobile."  It  was  also  agreed  by 
the  counsel,  that  the  printed  statute  books  of  Virginia  might  be 
read  on  either  side  as  the  law  of  Virginia. 

A  Jury  having  found  a  verdict  of  guilty,  and  a  motion  in  ar- 
rest of  judgment  being  overruled,  the  court  pronounced  a  judg- 
ment, in  which,  after  reciting,  that  as  there  was  no  informer  the 
whole  amount  of  the  fines  and  forfeitures  accrued  to  the  State,  it 
declared  the  said  slaves  forfeited  to  the  State,  and  condemned 
Williams  to  pay  a  fine  of  $12,000,  or  $600  for  each  of  the  twen- 
ty-four slaves  brought  by  him  into  the  State  in  violation  of  law, 
and  ordered  him  to  stand  committed  until  the  fine  and  costs  are 
paid.  From  this  judgment,  or  sentence,  an  appeal  was  prayed  for 
by  Williams,  and  finally  allowed  as  stated  above. 

The  counsel  for  the  appellant  assigned  as  errors  apparent  on 
the  face  of  the  record  : 

1st.  That  the  proceeding  by  indictment  is  contrary  to  law,  the 


crimes,  shall  upon  cooviction  before  any  court  of  competent  jurisdiction,  be  fined 
for  each  and  every  such  slave  in  the  sum  of  five  hundred  dollars,  OAe*half  to  be 
applied  to  the  use  of  the  State,  and  the  other  half  to  the  use  of  the  informer." 
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appropriate  remedy  being  an  action  of  debt,  or  an  information  in 
debt  on  the  statute,  or  any  other  ordinary  civil  proceeding  for  the 
recovery  of  money. 

2.  That  the  judgment,  or  sentence  pronounced  by  the  court, 
a  quay  is  illegal  and  erroneous,  inasmuch  as  it  coqdemned  the 
defendant  to  stand  committed  until  the  judgment  be  satisfied.  6 
Johns.  Rep.  507. 

3.  That  it  condemns  him  to  pay  costs,  without  saying  or  ascer- 
taining what  costs.     1  Cowper,  60. 

4.  That  the  said  judgment  is  erroneous,  inasmuch  as  it  pur- 
ports to  be  in  a  proceeding  in  rem,  and  condemns  the  property  of 
the  defendant  to  forfeiture  and  confiscation,  as  if  the  same  had 
been  prosecuted  or  informed  against,  whereas  the  wtiole  proceed- 
ing was  on  the  criminal  side  of  the  court  by  indictment,  and 
against  the  pierson  of  the  defendant  only,  and  the  only  issue  madci 
or  tried,  was  on  the  plea  of  not  guilty  to  the  indictment. 

6.  That  it  appears  from  the  whole  record,  that  the  proceed- 
ings have  been  a  mixture  of  criminal  and  civil  matter,  inconsis- 
tent, repugnant,  and  contrary  to  law. 

Roseliusj  Attorney  General,  on  behalf  of  the  State,  moved  to 
dismiss  the  appeal  for  want  of  jurisdiction. 

R.  Hunt,  for  the  appellant.  There  are  two  questions  in  this 
case :  1st.  Is  the  defendant  entitled  to  an  appeal  ?  2d.  Is  the 
judgment  erroneous? 

I.  The  right  of  appeal  is  a  great  constitutional  right.  It  is  to 
be  favored  ;  it  is  not  to  be  restricted  to  civil  cases ;  the  constitu- 
tion is  merely  directory  as  to  the  civil  cases  to  which  it  shall  ex- 
tend. Const,  of  La.  art.  4,  sec.  2.  Suppose  the  right  to  be  re- 
stricted to  civil  cases,  then  the  case  before  the  court  should  have 
been  a  civil  suit.  The  statute  upon  which  this  prosecution  was 
based,  is  purely  penal.  Nothing  is  inflicted  by  it,  but  a  pecu- 
niary  penalty  or  fine;  no  imprisonment,  no  punishment;  no- 
thing but  a  definite,  fixed  pecuniary  penalty.  2  Moreau's  Dig. 
386.  Act  January  29,  1817,  sec.  1.  At  common  law,  a  penal 
action,  t)r  action  to  recover  a  peralty,  is  a  civil  suit.  The  usual 
remedy  in  cases  of  a  pecuniary  penalty,  is  an  action  or  informa- 
tion of  debt.  An  indictment  will  not  lie  for  such  a  penalty,  un- 
Vol.  VII.  33 
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less  specially  allowed  by  statute ;  for  it  is  properly  recoverable 
as  a  debt ;  and  is  in  no  just  sense  a  criminal  proceeding. 

Blackstone  says,  the  remedy  to  recover  a  pecuniary  penalty 
fixed  by  statute,  is  by  "  action  of  debt  /"  and  he  bases  his  opin- 
ion on  the  doctrine  of  implied  contracts.  3  Blac.  Com.  160, 161, 
162. 

Bacon  maintains  the  same  doctrine.  Bacon's  Abr.  title,  Ac- 
tions qui  tarn,  in  notes.    Ibid,  title.  Debt,  letter  A. 

In  Salmon's  case,  for  practising  physic  without  a  license ;  the 
exception  that  debt  will  not  lie  to  recover  the  penalty,  was  over- 
ruled.   I  Lord  Raymond's  Rep.  680,  (exception  4th.) 

In  Bowman's  case,  for  keeping  false  weights,  and  trying  to 
corrupt  an  officer,  Eyre  declared  the  information  for  the  penalty 
a  civil  proceeding.    2  Bos.  &  Puller,  532,  in  notes. 

In  Atcheson's  case  for  bribery  at  an  election,  jienal  actions  were 
decided  to  be  civil  suits.     1  Cowper's  Rep.  382. 

The  statutes  of  jeofails  and  amendments,  do  not  extend  to  crimi- 
nal proceedings;  but  it  has  been  invariably  held,  that  penal  ac- 
tions are  within  those  statutes,  and  may^  be  amended.  1  Bacon's 
Abr.  title,  Amendment  and  Jeofail,  A.  an^  C.  2  Str.  1227.  2 
Dallas'  Rep.  143.     1  Gallis.  Rep.  23. 

In  cases  of  acquittal  on  criminal  prosecutions,  no  new  trial 
can  be  granted,  but  new  trials  may  be  granted  in  penal  actions. 
4  Blac.  Com.  361,  362.    4  Durnf.  &  East,  763. 

In  Malland's  case,  on  an  indictment  to  recover  a  pecuniary 
penalty,  no  method  being  pointed  out  or  prescribed  in  the  statute, 
by  which  it  should  be  recovered,  on  demurrer  it  was  held  that 
an  indictment  would  not  lie,  and  that  the  proper  remedy  was 
debti  to  be  sued  for  in  a  court  of  revenue  and  not  by  jndictment. 
2  Str.  828. 

All  this  doctrine  has  been  fully  recognized  by  American  courts. 
7  Prac.  Abr.  Ai».  Com.  Law  Cases,  289,  title,  Penal  Statutes, 
2,  Form  of  the  Action,  note,  and  p.  290,  citing  1  N.  Hamp.  Rep. 
339.  "  The  court  held,  that  where  the  Legislature  did  not  pro- 
vide a  specific  remedy,  debt  would  lie."  And  Adams  v.  Woods, 
2  Cr.  336,  where  the  court  held,  &c.,  that  **  almost  every  fine 
or  forfeiture  under  a  penal  statute  might  be  recovered  in  an  action 
of  debt,  as  well  as  by  information  of  debt." 


Digitized  by 


Google 


APRIL,  1844  259 


The  State  v.  WilHamfl. 


Jadge  Story  says,  "  at  common  law,  wherever  a  penalty  is 
given,  and  no  method  of  recovery  is  prescribed  by  the  act,  an  ac- 
tion, or  information  of  debt  lies,  and  not  an  indictment,"  and 
cites  in  support  of  this,  2  Str.  828,  and  2  Granch,  336.  See  2 
Gallis.  Rep.  664. 

In  the  case  of  The  United  States  v.  Lyman,  the  same  doc- 
trine is  again  put  forth,  with  great  clearness.  1  Mason's  Rep. 
498. 

In  1838,  the  doctrine  is  once  more  explicitly  declared  by  Judge 
Story,  after  a  full  examination.  He  says,  "  the  usual  remedy  in 
cases  of  a  pecuniary  penalty  is  an  action  or  information  of  debt, 
an  indictment  for  such  a  penalty  will  not  lie,  unless  specially  al- 
lowed by  statute,  for  it  is  properly  recoverable  as  a  debt  in  a 
court  of  revenue  by  the  government ;  and  is  in  no  just  sense  a 
criminal  proceeding."    3  Sumner's  Rep.  120,  121. 

The  acts  of  our  own  Legislature  recognize  this  doctrine.  1 
Moreau's  Dig.  371,  (acts  of  1805,)  p.  388,  (acts  of  18J8,)  p.  402, 
(acts  of  1821.)  The  act  of  1832,  giving  the  Criminal  Court  of 
the  First  District  jurisdiction  of  all  suits  and  prosecutions,  gave 
necessarily  all  the  powers  requisite  to  enforce  their  judgments  in 
such  cases ;  and  the  court  has  exercised  them.  See  acts  of  1832, 
p.  98. 

In  recovering  a  penalty,  the  usual  remedy  ought  to  be  resorted 
to  in  case  of  any  doubt,  and  not  a  summary  mode.  3  Caines' 
Rep.  269,  260.     1  Moreau's  Dig.  388. 

The  amount  involved  in  this  suit,  being  more  than  $300.  and 
the  act  of  1832  expressly  guarantying  the  right  of  appeal  in  cases 
where  an  appeal  is  allowed  by  law,  and  penal  actions  being  civil 
suits ;  it  follows,  that  the  defendant  is,  under  the  constitution,  en- 
titled to  an  appeal. 

The  Attorney  General  has  cited  4  Bacon's  Abr.  498,  title, 
Indictment,  1  Hawk.  Pleas  of  the  Crown,  288,  and  a  case  from 
the  State  Trials,  to  show  that  an  indictment  would  lie  in  this  case ; 
on  the  principle,  that  when  a  new  offence  is  created  by  an  act  of 
Parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  clause, 
the  prosecutor  is  not  bound  to  sue  for  the  penalty,  but  may  pro- 
ceed to  indict  on  the  prior  clause,  for  a  misdemeanor. 

By  referring  to  4  Bacon's  Abr.  it  will  be  seen  that  the  autho- 
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rity  referred  to  by  Bacon,  is  the  case  of  The  King  v.  Harris^  4 
Durn.  ifcE.-203-206. 

The  great  point  in  that  case  was,  whether  the  disobedience  of 
an  order  of  the  King  made  in  pursuance  of  an  act  of  Parliament, 
was  an  indictable  offence  at  common  law,  and  the  court  decided 
that  it  was. 

To  do  an  act,  prohibited  by  statute^  is  a  misdemeanor,  and 
punishable  as  such  at  common  law  by  fine  and  imprisonment. 
Any  violation  6f  a  prohibitory  statute,  is  therefore  indictable,  as 
a  misdemeanor  at  common  law.  If,  therefore,  a  statute  prohibits 
the  doing  of  any  act  in  one  clause,  and  in  another  and  separate 
clause  annexes  a  penalty,  he  who  violates  the  statute,  may  be  in- 
dicted under  the  prohibitory  clause,  and  punished  by  fine  and 
imprisonment  as  for  a  misdemeanor  at  common  law  ;  for  by  the 
common  law,  every  misdemeanor  is  so  punishable.  But  if  the 
penalty  is  sought  to  be  recovered,  it  can  only  be  recovered  by 
action  of  debt,  unless  otherwise  provided  specially  by  the  statute ; 
and  hence,  if  the  penalty  and  the  prohibition  are  in  one  and  the 
same  clause,  no  indictment  will  lie.  Now  we  have  no  common 
law  offences  in  Louisiana.  All  crimes  and  offences  against  our 
law,  are  created  and  punished  by  statute.  If  the  Legislature 
merely  prohibits  the  doing  of  any  act,  and  annexes  no  punish- 
ment to  the  doing  it,  no  one  is  punishable  for  violating  it.  We 
have  no  punishment  at  common  law,  or  by  common  law ;  con- 
sequently we  could  not  indict  or  punish  a  violation  of  a  law 
which  merely  forbids,  but  doies  not  prescribe  any  punishment  for 
a  certain  act.  This  principle  explains  at  once  the  error  of  the 
Attorney  General.  Having  no  common  law,  Williams  can  not 
be  indicted  and  punished  under  the  mere  prohibitory  clause  of 
the  act  of  1817,  as  for  a  misdemeanor  at  common  law.  If  the 
penalty  is  sought  to  be  recovered,  it  can  only  be  by  civil  suit. 
An  indictment  will  not  lie  for  it.  The  case  of  The  King  v. 
Harris,  in  4  Durn.  &  E.  202,  206 ;  and  the  doctrine  in  4  Bac/)n's 
Abr.  title,  Indictment,  p.  498,  and  in  the  note  will  fully  illustrate 
this. 

The  Attorney  General  cited  three  cases  from  23  and  24  Pick- 
ering's Reports,  to  show  that,  by  the  common  law,  a  penalty  may 
be  recovered  by  indictment,  as  the  penalty  for  presuming  to  sell 
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spirituous  liquors  without  a  license  in  Massachusetts.    Rev.  Stat, 
ch.  47,  sec.  1. 

But  the  26  and  27  sections  of  that  law,  are  in  these  words. 
Section  26,  <'  All  the  fines  imposed  in  this  chapter,  may  be  reco* 
vered  by  indictment,  &c." 

Section  27,  **  When  any  person  shall  be  convicted  under  the 
provisions  of  this  chapter,  and  shall  fail  to  pay  the  fine  awarded 
against  him,  he  may  be  imprisonea  in  the  common  jail  for  a  time 
not  exceeding  ninety  days,  (fcc." 

So  that  it  is  only  in  virtue  of  a  special  provision  of  the  statute 
of  Massachusetts,  and  not  by  the  common  law,  that  those  indict- 
ments for  penalties  are  allowed.  Now  we  have  no  such  special 
provision  in  the  act  of  1317,  and,  therefore,  no  indictment  can 
lie. 

II.  Is  the  judgment  erroneous  ? 

It  follows  from  what  has  been  said  that  all  the  proceedings  in 
this  case  are  irregular  and  void.  For  the  errors,  see  the  assign- 
ment of  errors,  filed  in  this  case. 

Cfrymes,  on  the  same  side. 

Martin,  J.  During  the  term  of  this  court,  in  December  last, 
the  Judge  of  the  Criminal  Court,  on  a  rule  against  him  to  show 
cause  why  a  mandamtis  should  not  be  issued  commanding  him 
to  grant  an  appeal  to  the  defendant  in  this  case,  showed  for  cause : 

1st.  That  this  court  is  without  jurisdiction  in  criminal  cases. 

2d.  That  the  defendant  was  indicted,  arraigned,  tried,  and  re- 
ceived sentence  for  the  violation  of  a  public  law  of  this  State. 

3d.  That  the  present  suit  is  neither  a  civil  one,  nor  one  in 
which  the  constitution  and  laws  authorize  an  appeal  to  the  Su- 
preme Court. 

The  rule  was  made  absolute ;  but  right  was  reserved  to  the 
Attorney  General  to  move  for  the  dismissal  of  the  appeal  after  the 
record  should  be  filed,  on  the  ground  of  absence  of  jurisdiction  in 
this  court. 

The  record  having  been  received,  the  counsel  for  the  defendant 
assigned  the  following  errors  as  apparent  on  its  face : 

1st.  The  proceeding  by  indictment  in  the  present  case,  is  con- 
trary to  law  ;   the  appropriate  remedy  being  an  action  of  debt, 
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or  an  information  in  debt  on  the  statute,  or  any  other  ordinary 
civil  proceeding  for  the  recovery  of  money. 

2d.  The  judgment  or  sentence  pronounced  by  the  court,  a  quai 
is  illegal  and  erroneous,  inasmuch  as  it  condemned  the  defendant 
to  stand  committed  until  the  judgment  should  be  satisfied.  6 
Johns.  Rep.  507. 

3d.  That  it  condemns  him  to  pay  costs,  without  saying  or  as- 
certaining what  costs.     1  Cowper,  60. 

4th  Inasmuch  as  it  purports  to  be  a  proceeding  in  rem,  and 
condemns  the  property  of  the  defendant  to  forfeiture  and  confis- 
cation, as  if  the  same  had  been  prosecuted  or  informed  against : 
whereas,  the  whole  proceeding  was  on  the  criminal  side  of  the 
court  by  indictment,  and  against  the  person  of  the  defendant  only, 
and  the  only  issue  made  or  tried  was  on  the  plea  of  not  guilty  to 
the  indictment. 

5th.  It  appears  from  the  whole  record  of  the  proceedings,  that 
the  same  have  been  a  mixture  of  criminal  and  civil  matter,  in- 
consistent, repugnant,  and  contrary  to  law. 

The  Attorney  General  has  availed  himself  of  the  right  reserved 
to  him  at  the  lime  the  mandamus  was  ordered,  to  move  for  the 
dismissal  of  the  appeal,  on  the  ground  of  absence  of  jurisdiction 
in  this  court. 

The  view  which  I  have  taken  of  this  case,  has  restricted  my  at- 
tention to  the  question  of  jurisdiction,  and  to  the  first  assignment 
of  error,  both  of  which  I  have  considered  together.  The  indict- 
ment is  grounded  on  the  first  section  of  an  act  of  the  Legislature 
passed  in  the  year  1817,  which  forbids  the  importation  into  this 
State,  of  any  slave  "  who  shall  have  been  convicted  of  the  crimes 
of  murder,  rape,  arson,  manslaughter,  attempt  to  murder,  bur- 
glary, or  having  raised,  or  attempted  to  raise  an  insurrection 
among  the  slaves  in  any  State  of  the  Union  or  elsewhere ;  and  if 
such  should  be,  they  shall,  on  conviction  thereof,  he  seized  and 
sold  for  cash  to  the  highest  bidder,  after  fifteen  days  notice  of  tiipe 
and  place  of  sale,  one-half  of  the  purchase  money  to  be  applied  to 
the  use  of  the  State,  and  the  other  half  to  the  informer ;  and  every 
person  who  shall  import  or  bring  into  this  State  such  slaves, 
knowing  that  they  have  been  convicted  of  any  of  the  above  men- 
tioned crimes,  shall,  upon  conviction  before  any  court  of  compe- 
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tent  jurisdiction,  be  fined  for  each  and  every  such  slave  in  the 
sum  of  five  hundred  dollars,  one-half  to  be  applied  to  the  use  of 
the  State,  and  the  other  half  to  the  use  of  the  informer." 

The  right  of  suitors  to  resort  to  this  tribunal  for  relief  against 
the  errors  of  inferior  ones,  is  one  of  those  thought  by  the  people 
of  so  great  value,  that  they  have  not  considered  the  sanctuary  of 
the  law  as  a  repository  sufiSciently  safe  for  it,  but  have  locked  it 
up  in  the  tabernacle  of  the  constitution. 

Although  more  than  thirty  years  have  elapsed  since  the  forma- 
tion of  our  constitution,  doubts  are  still  entertained  by  many  sen- 
sible and  well  meaning  persons,  whether  this  tribunal  may  sus- 
tain appeals  in  a  case  like  the  present.  The  second  section  of 
the  fourth  article  of  that  instrument  declares,  that  <Mhe  Supreme 
Court  shall  have  appellate  jurisdiction  only,  which  jurisdiction 
shall  extend  to  all  civil  cases,  when  the  matter  in  dispute  shall 
exceed  the  sum  of  three  hundred  dollars."  This  section  contains 
a  double  proposition ;  the  first  is  extremely  plain,  and  one  would 
hardly  think  that  a  doubt  could  arise  thereon.  The  jurisdiction 
is  declared  to  be  appellate  only ;  original  jurisdiction  is  clearly 
excluded.  The  second  proposition  is  certainly  susceptible  of  two 
meanings.  Its  object  is  confined  to  the  civil  jurisdiction  of  the 
court,  and  the  intention  of  the  framers  of  the  constitution  was 
doubtless  to  insure  to  suitors  a  resort  to  this  court  in  all  civil 
cases,  when  the  matter  in  dispute  exceeds  three  hundred  dollars : 
but  it  may  be  doubted  whether  it  was  intended  to  exclude  ap- 
peals in  civil  cases  of  less  value,  or  to  leave  to  the  Legislature  the 
power  of  authorizing,  or  denying  appeals  in  those  cases,  at  its 
discretion.  No  mention  is  made  in  either  of  these  propositions  of 
appeals  in  criminal  cases,  which  Are  included  in  the  first,  if  they 
be  not  excluded  by  the  second.  It  cannot,  perhaps,  be  assumed, 
that  the  restriction  of  the  jurisdiction  of  this  court  in  civil  cases, 
was  an  exclusion  of  its  jurisdiction  in  criminal  cases,  the  exercise 
of  .which  was  necessarily  suspended,  until  provision  therefor 
should  be  made  by  the  Legislature,  and  the  power  of  which  was 
restricted  indeed  in  civil  matters,  but  not  at  all  in  criminal. 

This  court  is  a  special  guardian  and  protector  of  the  constitu- 
tional rights  of  the  people.  Its  trust  is  one  of  extreme  delicacy, 
and  is  always  exercised  with  the  utmost  caution.    Although  in 


Digitized  by 


Google 


264  NEW  ORLEANS, 


Tbo  State  v.  WillianiB. 


the  solution  of  constitutional  questions,  we  cannot  surrender  our 
opinions  to  that  of  any  man  or  body  of  men,  we  have  frequently, 
and  especially  in  the  case  of  Maxent  v.  Maxent  et  aL  1  La. 
452,  said,  that  although  an  act  of  the  Legislature  cannot  make 
that  constitutional  which  is  not  so  in  truth,  it  must  have  a  pow- 
erful influence  on  our  deliberations,  when  we  are  endeavoring  to  fix 
the  true  construction  of  an  article  of  the  constitution.  The  opinion 
of  the  legislative  and  executive  branches  of  the  government,  sworn, 
like  the  judiciary,  to  maintain  the  constitution,  acting  under  every 
obligation  which  duty  and  conscience  can  impose,  is  certainly  a 
strong,  though  not  a  conclusive  reason  to  induce  others,  where 
the  case  is  not  clear,  to  adopt  their  construction.  It  has  all  the 
weight  which  authority,  independent  of  reason,  can  have  in  any 
case ;  and  if  the  subject  be  one  on  which  doubt  exists,  it  is  the 
duty  of  the  other  branches  of  the  government  to  adopt  the  con- 
struction— the  peace  of  society  emphatically  requires  it. 

So  early  as  1798,  Judge  Chase  said:  I  never  will  decide  any 
law  to  be  void,  but  in  a  very  clear  case  ;  and  the  late  Chief  Jus- 
tice of  the  United  States,  in  delivering  the  opinion  in  the  case  of 
The  Dartmouth  College  v.  Woodward^  (4  Wheat.  518,)  ob- 
serves :  <'  On  more  than  one  occasion  this  court  has  expressed 
the  cautious  circumspection  with  which  it  approaches  the  consi- 
deration of  such  questions ;  and  has  declared  that,  in  no  doubtful 
case,  would  it  pronounce  a  legislative  act  to  be  contrary  to  the 
constitution." 

We  have  an  interpretation  of  the  part  of  the  constitution  under 
consideration,  by  the  first  Legislature  of  the  State  after  its  admis- 
sion into  the  Union,  in  the  legitimate  exercise  of  legislative  func- 
tions. It  is  found  in  1  Moreau's  Dig.  p.  18,  in  an  act  for  the  ap- 
pointment of  notaries,  regulating  their  tenure  of  office,  and  the 
manner  in  which  they  are  to  be  suspended  and  removed  there- 
from, in  case  of  misconduct ;  proper  objects  most  certainly  of  the 
attention  of  the  Legislature.  This  exposition  is  the  more  valuable 
as  one  almost  contemporaneous  with  the  constitution ;  and  the 
presumption  is  very  great,  that  many  of  the  members  of  the  con- 
vention who  had  framed  that  instrument,  had  seats  in  the  first 
Legislature  which  sat  under  it.  That  Legislature  expressed  its 
opinion,  that  the  Supreme  Court  had  jurisdiction  of  offences  corn- 
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mitted  by  noCi^ries  in  the  exercise  of  their  office.  Had  they  not 
attempted  to  give  original  jurisdiction  to  this  court,  but  directed 
the  suspension  of  the  notaries  to  be  pronounced  by  any  other  tri- 
bunal, and  given  us  appellate  jurisdiction  only,  we  probably  would 
have  long,  paused  before  declining  obedience  to  their  acts,  on  the 
ground  of  unconstitutionality. 

We  have  a  much  later  exposition  of  the  constitution  by  the 
Legislature  in  regard'  to  the  present  case,  in  an  act  approved 
If  arch  16,  1832,  p.  98,  the  second  section  of  which  provides : 
**  That  the  Criminal  Court  of  the  First  District  shall  have  juris- 
diction of  all  suits  and  prosecutions  on  penal  statutes^  and  all  suits 
and  prosecutions  instituted  in  behalf  of  the  State  for  any  violatioa 
of  a  public  law,  reserving  to  the  parties  the  right  of  appeal  to  the 
Supreme  Court,  in  all  cases  in  which  an  appeal  is  allowed  by  law." 
The  opinion  of  the  Legislature  is  here  clearly  expressed,  that  there 
are  suits  and  prosecutions  on  penal  statutes,  and  suits  and  prosecu- 
tions on  behalf  of  th6  State  for  violations  of  public  laws,  in  which 
a  resort  to  this  court  by  appeal  is  allowed  by  law.  The  counsel 
lor  the  appellant  contend,  that  the  case  of  their  client  is  one  of 
those  in  which  the  Legislature,  in  the  second  section  of  the  act  of 
1832,  recognizes  his  right  of  appeal.  Whether  the  suit  or  prose- 
cution be  considered  as  one  on  a  penal  statute,  or  one  instituted 
by  the  State  for  the  violation  of  a  public  law,  (admitting  for  the 
sake  of  argument  that  the  jurisdiction  of  this  court  is  confined  to 
civil  cases,)  for  the  act  on  which  the  suit  was  brought  is  purely 
penal,  nothing  is  inflicted  by  it  but  a  pecuniary  penalty  or  fine ; 
no  imprisonment,  no  punishment ;  nothing  but  a  definite,  fixed, 
pecuniary  penalty.  The  obligation  of  the  defendant  to  pay  the 
fine  imposed  by  the  Legislature,  is  merely  a  civil  one,  which 
might  be  extinguished  by  payment ;  and  there  can  be  no  doubt 
that  the  receipt  of  the  Treasurer  for  the  fine  would  have  protected 
him  from  any  state  prosecution ;  nor  that,  on  his  neglecting  to 
pay,  the  Attorney  General  might  institute  a  suit  for  the  fine  on 
behalf  of  the  State  in  the  Court  of  the  First  Judicial  District,  or 
in  that  of  the  parish  of  Orleans,  although  neither  of  these  courts 
be  clothed  with  criminal  jurisdiction.  The  act  of  1832,  last  cited, 
gives  to  the  Criminal  Court  of  the  First  District  a  concurrent  ju- 
risdiction with  the  district  and  parish  courts ;  and  there  cannot 
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be  any  doubt  that  the  Attorney  General  had  the  choice  of  these 
three  courts,  for  the  institution  of  a  civil  suit  to  recover  the  fine. 

One  of  the  counsel  for  the  defendant  has  urged  that,  at  com- 
mon law,  a  penal  action,  or  action  to  recover  a  penalty,  is  a  civil 
suit.  The  usual  remedy,  in  cases  of  a  pecuniary  penalty,  is  an 
action  or  inforpiation  of  debt.  He  has  referred  us  to  the  follow- 
ing very  numerous  autliorities  :  An  indictment  will  not  lie  for 
such  a  penalty,  unless  specially  allowed  by  statute;  for  it  is 
properly  recoverable  as  a  debt,  and  is  in  no  just  sense  a  criminal 
proceeding.  Blackstone  says,  the  remedy  to  recover  a  pecuniary 
penalty  fixed  by  statute,  is  by  "  action  of  debt ;"  and  he  bases 
his  opinion  on  the  doctrine  of  implied  contracts.  3  Bl.  Com. 
160,  161,  162,  marginal  pages.  Bacon  maintains  the  same  doc- 
trine. Bac.  Abr.  title  Actions  qui  tarn,  in  notes.  Bac.  Abr.  title 
Debt,  letter  A. 

In  Salmon's  case,  for  practising  physic  without  a  license,  the 
exception  that  debt  will  not  lie  to  recover  the  penalty,  was  over- 
ruled.   1  Lord  Raymond,  680,  (exception  4th.) 

In  Bowman's  case  for  keeping  false  weights,  and  trying  to  cor- 
rupt an  ofiicer,  Eyre  declared,  the  information  for  the  penalty  a 
civil  proceeding.  2  Bos.  &  Pul.  632,  in  notes.  In  Atcheson's 
case,  for  bribery  at  an  election,  penal  actions  were  decided  to  be 
civil  suits.    1  Cowper,  382. 

The  statutes  of  jeofails  and  amendments  do  not  extend  to 
criminal  proceedings ;  but  it  has  been  invariably  held,  that  penal 
actions  are  within  these  statutes,  and  may  be  amended.  1  Bac. 
Abr.  title.  Amendment  and  Jeofail,  A.  and  C.  2  Str.  1227.  2 
Dallas,  143.    1  Gallison,  23. 

In  cases  of  acquittal  on  criminal  prosecutions,  no  new  trial  can 
be  granted ;  but  new  trials  may  be  granted  in  penal  actions.  4 
Bl.  Com.  361,  362.     1  Durnford  &  East,  7.53. 

In  Malland's  case,  on  an  indictment  to  recover  a  pecuniary 
penalty,  no  method  being  pointed  out  or  prescribed  in  the  statute, 
by  which  it  should  be  recovered,  on  demurrer  it  was  held,  that 
an  indictment  would  not  lie^  and  that  the  proper  remedy  was 
debt,  to  be  sued  for  in  a  court  of  revenue,  and  not  by  indictment. 
Rex  V.  Malldnd,  2  Strange,  828.  This  doctrine  has  been  fully 
recognized  by  the  American  courts.    7  Pract.  Abr.  Am.  Com. 
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Law  Cases,  289,  tit.  Penal  Statutes,  Form  of  the  Action,  note, 
p.  290,  citing  1  N.  H.  Rep.  339.  The  court  held,  that  where 
the  Legislature  did  not  provide  a  specific  remedy,  debt  would  lie  ; 
and  in  Adams  v.  Woods,  2  Cranch,  336,  Chief  Justice  Marshall 
held,  that  "  almost  every  fine  or  forfeiture  under  a  penal  statute, 
might  be  recovered  in  an  action  of  debt,  as  well  as  by  informa- 
tion of  debt.'' 

Judge  Story  says :  "  At  common  law  wherever  a  penalty  is 
given,  and  no  method  of  recovery  is  prescribed  by  the  act,  an  ac- 
tion or  information  of  debt  lies,  and  not  an  indictment."  He 
cites  in  support  of  this  posiHon,  2  Strange,  828,  and  2  Cranch, 
336.  See  2  Gallison,  654.  In  the  case  of  The  United  States  v. 
Lyman,  the  same  doctrine  is  again  put  forth  with  great  clearness. 
1  Mason,  498. 

In  1838,  the  doctrine  is  once  more  explicitly  declared  by  Judge 
Story,  after  a  full  examination.  He  says  :  '<  The  usual  remedy 
in  cases  of  a  pecuniary  penalty,  is  an  action,  or  information  of 
debt ;  an  indictment  for  such  a  penalty  will  not  lie,  unless  spe- 
cially allowed  by  statute,  for  it  is  properly  recoverable  as  a  debt 
in  a  court  of  revenue  by  the  government,  and  is,  in  no  just  sense, 
a  criminal  proceeding."     3  Summer,  120,  121. 

The  acts  of  our  own  Legislature  recognize  this  doctrine.  1 
Moreau's  Digest,  371,  388,  402.  The  act  of  1805,  ch.  1,  §  37, 
provides,  that  all  indictments  shall  be  found  or  exhibited  within 
one  year  after  the  ofience  shall  have  been  committed,  and  that  all 
fines  shall  be  prosecuted  for  within  six  months  from  the  time 
they  are  incurred ;  from  which,  1  infer,  that  fines  were  not  in- 
tended by  the  Legislature  to  be  enforced  by  indictment;  for 
otherwise,  after  the  prosecution  for  the  fines  was  prescribed  by 
the  lapse  of  six  months,  it  might  be  enforced  by  indictment,  dur- 
ing a  whole  twelve  month  from  the  time  the  ofience,  by  which  it 
was  incurred,  was  committed. 

The  act  approved  the  31st  January,  1821,  denounces  a  fine  of 
no  less  than  $200,  or  imprisonment  not  exceeding  six  months, 
for  the  killing  of  certain  animals ;  and  a  fine  of  no  less  than 
4^100,  and  imprisonment  not  exceeding  one  month,  for  maiming 
any  of  them ;  and  the  act  authorizes  a  prosecution  by  indictment 
in  both  cases. 
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The  Attorney  General  has  cited  4  Bac  Abr.  498.  tit  Indict- 
ment, 1  Hawk.  Pleas  of  the  Crown,  288,  and  a  case  from  the 
State  Trials,  to  show,  that  an  indictment  would  lie  in  this  case, 
on  the  principle  that  when  a  new  offence  is  created  by  an  act  of 
Parliament,  and  a  penalty  is  annexed  to  it  by  a  separate  clause^ 
the  prosecutor  is  not  bound  to  sue  for  the  penalty,  but  may  pro- 
ceed to  indict  on  the  prior  clause  for  a  misdemeanor.  By  refer- 
ring to  4  Bac.  Abr.,  it  will  be  seen  that  the  authority  referred  to 
by  Bacon,  is  the  case  of  The  King  v.  Harris^  4  Durn.  &.  East, 
202, 206.  The  great  point  in  that  case  was,  whether  the  disobe- 
dience of  an  order  of  the  King,  made  in  pursuance  of  an  act  of 
Parliament,  was  an  indictable  offence  at  common  law.  The 
court  decided  that  it  was  not. 

To  do  an  act  prohibited  by  statute  is  a  misdemeanor,  and  pun- 
ishable  as  such  at  common  law,  by  fine  and  imprisonment.  A 
violation  of  a  prohibitory  statute  is,  therefore,  indictable  as  a  mis- 
demeanor at  common  law.  If,  therefore,  a  statute  prohibits  the 
doing  of  any  act  in  one  clause,  and  in  another  and  separate  clause 
annexes  a  penalty,  he  who  violates  the  statute  may  be  indicted 
under  the  prohibitory  clause,  and  punished  by  fine  and  impri- 
sonment as  for  a  misdemeanor  at  common  law ;  for,  by  the  com- 
mon law,  every  misdemeanor  is  so  punishable.  But  if  the  pen- 
alty is  sought  to  be  recovered,  it  can  only  be  recovered  by  an  ac- 
tion of  debt,  unless  otherwise  provided  specially  by  the  statute  ; 
and  hence,  if  the  penalty  and  the  prohibition  are  in  one  and  the 
same  clause,  no  indictment  will  lie.  Now  we  have  no  common 
law  offences  in  Louisiana.  All  crimes  and  offences  against  our 
law  are  created  and  punishable  by  statute.  If  the  Legislature 
merely  prohibit  the  doing  any  act  and  annex  no  punishment 
to  the  doing  of  it,  no  one  is  punishable  for  violating  it.  We 
have  no  punishment  at  common  law,  or  by  common  law  ; 
consequently,  we  could  not  indict  or  punish  a  violation  of  a 
law  which  merely  forbids,  but  does  not  prescribe  any  punishment 
for  a  certain  act.  This  principle  explains  at  once  the  error  of 
the  Attorney  General.  Having  no  common  law,  Williams  can- 
not be  indicted  and  punished  under  the  mere  prohibitory  clause 
of  the  act  of  1817,  as  for  a  misdemeanor  at  common  law.  If 
the  penally  is  sought  to  be  recovered,  it  can  only  be  by  a  civil 
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suit.  An  indictment  will  not  lie  for  it.  The  case  of  the  King 
V.  Harris^  in  4  Durn.  &  East,  202,^206,  and  the  doctrine  in  4 
Bac.  Abr.,tit.  Indictment,  498,  and  in  the  note,  will  fully  illus- 
trate this. 

The  Attorney  General  cited  three  cases  from  23  and  24  Pick- 
ering's Reports,  to  show  that,  by  the  common  law,  a  penalty  may 
be  recovered  by  indictment,  as  the  penalty  for  presuming  to  sell 
spirituous  liquors  without  a  license  in  Massachusetts.  Rev.  Stat. 
eh.  47,  §  1.  But  the  26th  and  27th  sections  of  that  law  are  in 
these  words :  <'  Sect.  26.  All  the  fines  imposed  in  this  chapter 
may  be  recovered  by  indictment.  Sect.  27.  Where  any  person 
shall  be  convicted  under,  the  provisions  of  this  chapter,  and  shall 
fail  to  pay  the  fine  awarded  against  him,  he  may  be  imprisoned 
in  the  common  jail  for  a  term  not  exceeding  ninety  days."  So 
that  it  is  only  in  virtue  of  a  special  provision  of  the  statute  of 
Massachusetts,  and  not  by  the  common  law,  that  those  indict- 
ments for  penalties  are  allowed.  Now  we  have  no  such  special 
provisions  in  the  act  of  1817,  and,  therefore,  no  indictment  can  lie. 

The  Attorney  General  contends  that  the  jurisprudence  of  this 
court  has  established,  that  jurisdiction  in  criminal  cases  has  been 
denied  us  by  the  constitution  of  the  State. ,  The  principal  case 
by  which  he  has  endeavored  to  sup{)ort  this  proposition,  is  tliat 
of  Laverty  v.  Dttplessisy  determined  in  May,  1813.  3  Mart. 
42.  Laverty,  who  claimed  citizenship  of  the  United  States,  un- 
der a  decision  of  the  Supreme  Court,  in  Desbois'  case,  (2  Mart. 
186,)  before  the  establishment  of  the  State  judiciary  under  the 
constitution,  had  been  discharged  upon  a  habeas  corpus,  which 
he  had  obtained  from  the  Court  of  the  Fir^t  District  against  Du- 
plessis,  the  Marshal  of  the  United  States,  who  had  arrested  him 
for  the  purpose  of  having  him  removed  as  an  alien  enemy,  to  a 
certain  distance  in  the  inland  part  of  the  State.  The  Marshal, 
unwilling  to  yield  up  his  prisoner  on  the  decision  of  an  inferior 
court,  appealed.  The  correctness  of  the  opinion  of  the  Superior 
Court  was  questioned  by  many,  and  it  was  thought  desirable  to 
have  the  point  settled  in  this  court ;  but  public  expectation  was 
disappointed.  The  court  avoided  looking  into  Desbois'  case,  and 
dismissed  the  appeal,  expressing  its  unanimous  opinion,  that  it 
could  not  exercise  any  criminal  jurisdiction.    It  is  difficult  to 
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comprehend  how  the  assertion  of  the  court's  inability  to  exercise 
any  criminal  jurisdiction,  led  to  the  conclusion  that  the  appeal 
ought  to  be  dismissed.  Neither  in  the  application  of  Laverty  for 
the  habeas  corpus,  in  the  return  of  the  Marshal,  in  the  decision  of 
the  District  Court,  nor  in  the  argument  in  this,  was  the  least  allu- 
sion made  to  any  criminal  act  having  been  committed.  The  court 
took  a  vain  trouble  in  commenting  on  its  criminal  jurisdiction. 
All  they  said  thereon  must  be  considered  as  obiter  dicta,  of  no 
utility  in  the  examination  of  the  question  before  them,  and  of  no 
authority  in  that  case  or  posterior  ones.  In  the  case  of  Chardan 
V.  Chiimblotte,  I  La.  423,  this  court  thought  that,  although  Du- 
plessis'  appeal  could  not  be  dismissed  on  the  ground  of  the  ab- 
sence of  criminal  jurisdiction,  it  might  perhaps  have  been  sus- 
tained, and  the  judgment  have  been  reversed  on  the  score  of  the 
arrest  being  on  a  political  matter,  and  under  the  authority  of  the 
United  States. 

We  have  since  frequently  held,  that  this  court  may  entertain 
appeals  from  decisions  on  writs  of  habeas  corpus  in  civil  cases. 
Dodgers  case,  6  Mart.  569.  Martin  v.  Ashcraft,  8  lb.  N.  S. 
314.  Chardon  v.  Ouimblotte,  1  La.  421.  Hyde  et  al.  v.  Jen- 
kifis,  6  La.  436.  In  some  of  those  cases,  we  declared  our  want 
of  jurisdiction  on  writs  of  habeas  corpus  in  criminal  cases.  The 
opinion  has  proceeded  from  the  consciousness,  that  the  Legisla- 
ture has  made  no  provision  for  our  exercise  of  such  jurisdiction. 
Whether  this  court  is  susceptible  of  receiving  such  a  jurisdiction 
from  a  provision  made  by  the  Legislature  for  its  exercise,  is  a  propo- 
sition to  which  the  attention  of  this  court  has  not  yet  been  directed. 

I  conclude  that,  as  the  obligation  of  the  defendant  to  pay  the 
fine  was  merely  a  civil  one,  which  he  might  have  extinguished 
by  payment,  and  on  which,  on  his  failure  to  pay,  he  might  have 
been  prosecuted  in  courts  destitute  of  criminal  jurisdiction,  the 
concurrent  jurisdiction  of  such  a  suit  given  to  the  Criminal  Court 
of  the  First  District,  has  not  altered  its  character ;  that  the  fine 
exceeding  the  sum  of  $300,  the  State  or  the  defendant  were  en- 
titled  to  seek  relief  in  this  court  by  appeal ;  and  that  it  was  not 
in  the  power  of  the  Attorney  General,  by  indicting  the  defendant, 
instead  of  instituting  a  civil  suit,  to  deprive  him  of  the  right  of 
appeal.    The  appeal  must,  thereforei  be  sustained. 
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On  the  merits,  I  think  with  the  defendant's  counsel,  that  the 
proceeding  by  indictment  in  the  present  case  is  contrary  to  law  ; 
the  appropriate  remedy  being  an  action  of  debt,  or  an  informa- 
tion in  debt  on  the  statute,  or  any  other  civil  proceeding  for  the 
recovery  of  money.    The  judgment  ought  to  be  reversed. 

BuLLARD,  J.  The  Attorney  General  has  moved  to  dismiss 
this  appeal,  on  the  ground  that  the  case  is  a  criminal  one,  and 
that  this  court  is  without  jurisdiction. 

Whatever  may  have  been  my  opinion  originally  upon  the  ex- 
tent of  jurisdiction  which  the  constitution  confers  upon  this 
court,  I  consider  it  unnecessary  now  to  intimate.  It  is  enough 
that  the  Legislature  have  never  regulated  the  exercise  of  such 
jurisdiction  in  criminal  cases,  and  that,  at  a  very  early  period, 
this  court  declined  to  assume  it.  Since  the  decision  in  the  case 
of  Laverty,  the  question  has  been  considered  as  at  rest ;  and,  for 
the  purpose  of  this  argument,  it  must  be  assumed  that  we  are 
without  jurisdiction  in  criminal  cases.  Is  this  case  such  an  one  ? 
That  is  the  question,  and  that  is  identical  with  the  question  to 
which  I  shall  confine  myself,  to  wit :  Does  the  statute  forbid- 
ding the  introduction  into  the  State  of  slaves  convicted  of  certain 
infamous  crimes,  and  denouncing  a  fine  of  $500  and  a  forfeiture 
of  the  slave,  in  case  of  contravention,  constitute  a  crime,  ofience, 
or  misdemeanor,  which  the  Attorney  General  may  prosecute 
criminaliterj  through  the  intervention  of  a  grand  jury?  ^If  the 
violation  of  that  prohibitory  law  be  an  indictable  ofience,  there 
is,  we  all  agree,  an  end  of  the  case ;  the  appeal  is  to  be  dismissed, 
for  want  of  jurisdiction  in  this  court. 

I  begin  with  a  definition  of  a  crime  or  misdemeanor,  which 
will  not  be  questioned — that  of  Blackstone.  "  A  crime  or  mis- 
demeanor,'' says  that  eminent  author,  "  is  an  act  committed  or 
omitted  in  violation  of  a  public  law,  either  forbidding  or  com- 
manding it.  This  general  definition  comprehends  both  crimes 
and  misdemeanors,  which,  properly  speaking,  are  mere  synony- 
mous terms."  "The  distinction  of  public  wrongs  from  pri- 
vate, of  crimes  and  misdemeanors  from  civil  injuries,  seems 
principally  to  consist  in  this,  that  private  wrongs,  or  civil 
injuries,  are  an  infringement  or  privation  of  the  civil  rights 
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which  belong  to  individuals,  considered  merely  as  individuals ; 
public  wrongs,  or  crimes  and  misdemeanors,  are  a  breach  and 
violation  of  the  public  rights  and  duties  due  to  the  whole  com* 
munity,  considered  as  a  community,  in  its  social  aggregate  ca- 
pacity."   4  Black.  Comm.  6.  . 

It  is  hardly  necessary  to  say,  that  the  evil  which  the  statute  in 
question  was  intended  to  prevent  was  a  great  public  evil,  and 
concerned  the  whole  community.  The  act  of  knowingly  intro- 
ducing into  the  State,  and  mingling  with  our  servile  population 
slaves  convicted  in  ortier  States  or  countries  of  murder,  rape, 
manslaughter,  arson,  burglary,  &c.,  was  prohibited  as  dangerous 
to  the  public  safety,  and  is  made,  in  my  opinion,  not  only  an  of- 
fence against  the  State  in  general,  but  is  one  of  very  great 
enormity.  It  is  not  to  be  supposed  that  in  the  States  from  which 
they  might  be  brought,  they  are  permitted  to  exist  at  all,  except 
in  penitentiaries  or  other  public  prisons ;  and,  therefore,  when 
brought  here,  it  is  fair  to  presume  they  have  been  ransomed,  and, 
what  is  more  infamous,  ransomed  for  the  sake  of  gain.  Nor 
would  I  presume  that  they  have  been  permitted  to  be  ransomed  up- 
on the  condition  of  being  transported  to  another  slaveholding  State, 
or  indeed  to  any  christian  and  civilized  community.  Is  there 
any  man  of  unsophisticated  sense  who  would  not  exclaim  at 
once,  that  it  is  a  crime  against  the  State  to  bring  in  knowingly 
and  in  defiance  of  a  public  law,  convicted  ravishers,  murderers, 
and  incendiaries?  that  it  is  a  matter  of  which  the  grand  jury, 
sworn  to  inquire  into  all  the  offences  committed  within  their  re- 
spective parishes,  have  a  right  to  take  cognizance,  and  the  Attor- 
ney General  to  prosecute  by  indictment? 

Will  it  be  said  that  a  contravention  of  this  statute  is  punish- 
able only  by  fine,  and  therefore  not  indictable  ?  1  answer  that  I 
am  yet  to  learn  that  the  character  of  a  law  depends  upon  its  sanc- 
tion, and  f  cannot  understand  how  the  same  act,  prohibited  by  a 
public  law,  would  be  an  indictable  offence  if  made  punishable  by 
imprisonment  at  hard  labor,  and  would  not  be  so  if  punishable 
by  fine  alone.  The  sanction  of  laws,  the  punishment  denounced 
against  those  who  violate  a  law  forbidding  particular  acts,  are 
within  the  discretion  of  the  Legislature ;  and,  if  murder  were 
made  punishable  by  fine  alone,  it  would  not  be  less  a  crime.    It 
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will  be  said,  perhaps,  that  murder  is  not  merely  malum  prohibit 
tnmj  it  is  malum  in  se,  and  therefore  essentially  and  necessarily 
a  crime.  By  that  I  suppose  is  meant,  that  murder  is  contrary  to 
the  generally  received  opinions  of  mankind,  and  criminal  inde- 
pendently of  human  laws.  And  is  it  not  essentially  immoral 
knowingly  to  let  loose  convicted  felons  upon  a  christian  commu- 
nity? Can  that  be  said  to  be  a  thing  harmless  in  itself,  and 
merely  forbidden  by  positive  law?  If  digging  a  ditch  across  a 
public  highway  be  indictable  according  to  the  common  law,  as 
we  are  taught  by  Blackstone,  it  is  not  easy  to  conceive  why  the 
only  remedy  for  the  State  against  a  person  charged  with  violat- 
ing the  statute  in  question,  should  be  by  an  action  of  debt  in  a 
court  of  civil  jurisdiction.  The  Supreme  Court  of  Pennsylva- 
nia held,  that  maliciously,  wilfully,  and  wickedly  killing  a  horse, 
was  an  indictable  olSTence.  Chief  Justice  McKean,  in  pronounc- 
ing the  opinion  of  the  court,  says :  "  It  is  true,  that  in  the  examina- 
tion of  the  cases,  we  have  not  found  the  line  accurately  drawn, 
but  it  seems  agreed,  that  whatever  amounts  to  a  public  torong 
may  be  made  the  subject  of  an  indictment."  1  Dallas,  338.  I 
admit  that  this  doctrine  is  one  of  the  common  law,  which  regards 
every  act  contra  bonos  mores  as  indictable,  and  that  in  this  State 
no  such  mass  of  undefined  offences  exists ;  and  it  is  not  left  to 
the  courts  to  say  what  constitutes  a  public  offence  or  misdemea- 
nor. Nothing  is  punishable  here,  which  is  not  made  an  offence, 
and  the  punishment  denounced  by  legislative  authority ;  but  my 
idea  is,  that  whatever  constitutes  an  offence  against  the  public  by 
act  of  the  Legislature,  may  be  prosecuted  by  indictment,  unless 
the  Legislature  has  expressly  provided  for  a  different  mode  of 
proceeding.  Having  shown  that,  according  to  the  principles  of 
the  common  law,  the  statute  has  created  an  offence  against  the 
public,  it  is  clearly  the  duty  of  the  Attorney  General  to  prosecute 
in  the  name  of  the  State.    1  Bui.  &  Cur.  Dig.  26. 

The  argument  that  this  is  essentially  a  civil  case,  although  the 
proceeding  is  by  indictment,  is  ingeniously  earned  out,  and  ap* 
pears  at  first  plausible.  Certainly  the  Attorney  General  cannot 
change  the  nature  of  the  act  by  the  form  of  proceeding  he  may 
choose  to  adopt.  But  I  am  satisfied,  that  even  if  an  individual 
informer  could  maintain  an  action  in  his  name  to  recover  the 
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penalty,  the  act  of  contravening  the  statute  would  still  constitute 
an  offence  against  the  State,  which  might  be  prosecuted  by  in- 
dictment or  information. 

And  this  brings  me  to  examine  the  case  of  Adams  v.  Woodsy 
2  Cranch,  336,  upon  which  the  counsel  for  the  prisoner  has  relied. 
Much  stress  is  laid  upon  the  expression  of  the  Chief  Justice,  in 
delivering  the  opinion  of  the  court  in  that  case,  that /'almost 
every  fine  or  forfeiture  under  a  penal  statute,  may  be  recovered 
by  an  action  of  debt,  as  well  as  by  information^  I  must  re- 
mark, in  relation  to  that  case,  that  the  statute  upon  which  the 
action  was  brought,  to  wit,  the  act  of  1794,  to  prohibit  the  carry- 
ing on  the  slave  trade  from  the  United  States  to  any  foreign  place 
or  country,  expressly  declares,  that  the  penalty  should  "  go,  one 
moiety  to  the  United  States,  and  the  other  moiety  thereof  to  the 
use  of  him  or  her  who  shall  sue  for  and  prosecute  the  sarneP 
The  action  brought  was  by  an  informer,  who  demanded  one-half 
of  the  penalty,  and  the  question  before  the  court  was,  whether 
the  statute  of  limitations  of  1790,  was  a  bar  to  the  action.  The 
clause  of  the  statute  which  was  applicable,  is  as  follows :  "  Nor 
shall  any  person  be  prosecuted,  tried  or  punished  for  any  offence 
not  capital,  nor  for  any  fine  or  forfeiture  under  any  penal  statute, 
unless  the  indictment  or  information  for  the  same  shall  be  found 
or  instituted  within  two  years/'  &c.  Now,  when  the  Chief  Jus- 
tice says,  that  every  penalty  imposed  by  such  a  statute  may  be 
prosecuted  by  action  of  debt,  or  information^  he  meant,  un- 
doubtedly, an  information  on  the  criminal  side  of  the  court — a 
criminal  prosecution,  because  the  statute  of  limitations  in  ques- 
tion referred  exclusively  to  the  prosecution  of  criminal  proceed- 
ings. He  says  further :  "  In  this  particular  case  the  statute  which 
creates  the  forfeiture,  does  not  prescribe  the  mode  of  demanding 
it ;  consequently,  either  debt  or  information  would  lie.  It  would 
be  singular  if  the  one  remedy  should  be  barred,  and  the  other 
left  unrestrained."  The  court  consequently  held,  that  the  action 
on  the  statute  was  barred  by  the  statute  of  limitations. 

Let  me  ask  whether  the  statute  limiting  criminal  prosecutions 
in  this  State,  would  not  apply  to  a  violation  of  the  statute  now 
in  question,  in  whatever  form  the  penalty  may  have  been  sued 
for,  and  whether  the  Attorney  General  could  maintain  an  aetion 
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in  a  civil  form  upon  the  statute,  after  one  year.  In  the  case  just 
cited,  it  was  not  decided  that  a  violation  of  the  act  of  Congress 
prohibiting  the  slave  trade  was  not  an  indictable  offence ;  on  the 
contrary,  it  was  held,  that  it  was  so  far  a  criminal  offence  as  to 
be  barred  by  the  general  act  of  limitations  of  criminal  proceed- 
ings. The  very  expression  used  in  the  act  of  Congress  implies, 
I  think,  that  an  indictment  would  lie  upon  such  a  penal  statute ; 
and  by  information  is  evidently  meant  an  information  by  the 
public  prosecutor,  as  contradistinguished  from  an  action  of  debt 
by  an  individual  informer. 

In  the  case  Ex  parte  Marquand,  2  Gallison,  664,  Judge  Story 
recognized  a  technical  distinction  between  fines  and  penalties.  In 
that  case  fines  had  been  imposed  upon  conviction  under  an  in- 
dictment under  the  revenue  laws  for  resisting  a  custom  house 
ofiKcer ;  and  the  question  was,  whether  they  should  be  paid  over 
to  the  collector  for  distribution.  The  Judge  remarks :  "  On 
looking  at  the  lans;uage  of  the  act  of  1799,  it  seems  difficult  to 
resist  the  impression,  that  'fines,^  in  the  technical  sense  of  the 
word,  «s  well  as  penalties,  are  to  be  received  and  distributed  by 
the  collector.  There  are,  indeed,  but  two  cases  in  which,  tech-^ 
nically  speaking,  fines  are  contemplated  to  be  imposed  by  the 
act,  viz.,  in  cases  of  obstructing  officers  of  the  customs,  and  of 
perjury.  Jn  all  other  pecuniary  forfeitures  within  the  act,  the 
Legislature  seem  to  have  directed,  not  the  process  of  indictment 
where  a  fine  may  be  imposed,  but  an  action  or  information  of 
debt ;  for  at  common  law,  whenever  a  penalty  is  given,  and  no 
appropriation  or  method  of  recovering  is  prescribed  by  the  act, 
'  an  action  or  information  of  debt  lies,  and  not  an  indictment." 

I  am  not  in  the  habit  of  attaching  much  importance  to  the 
mere  phraseology  of  judges  arguendo  ;  but  if  the  language  of 
the  learned  Judge  in  the  above  case  has  any  particular  meaning, 
it  must  apply  to  the  case  now  before  the  court.  For  under  this 
statute  ^fine  is  denounced,  and  it  is  appropriated  by  the  act,  one- 
half  to  the  informer,  and  the  other  half  to  the  State ;  but  no  ac- 
tion is  given  to  an  informer,  and  I  should  infer  that  his  opinion 
would  be,  that  an  indictment  would  lie.  I  do  not  see  how  an 
action  of  debt  could  be  maintained  by  the  State  for  the  whole 
fine,  when  half  is  given  to  the  informer,  nor  how  an  informer 
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could  maintain  an  action  qui  tam^  which  is  not  expressly  gi^en 
by  the  statute. 

The  consequences  which  might  flow  from  looking  upon  the 
fine  as  a  mere  debt  due  to  tlie  State,  to  be  recovered  by  civil  ac- 
tion, would  be  very  singular.  Suppose  a  speculator,  who  may 
have  emptied  some  State  prison  of  its  polluted  inmates,  should 
apply  to  the  State  Treasurer,  and  ofier  to  pay  him  the  debt  due  to 
the  State  for  bringing  in  an  assortment  of  felons,  and  the  Trea- 
surer were  to  require  of  him  0500  a  head,  could  he  not  insist  upon 
retaining  one-half  as  informer,  and  thereby  increase  the  profits 
of  his  odious  and  detestable  speculation  ?  And  if  he  were  asked 
where  the  slaves  are,  he  might  reply,  that  is  for  the  State  to  as* 
certain,  if  they  wish  to  prosecute  for  a  forfeiture  of  them.  Thus 
they  are  sold  at  an  enormous  profit,  and  society  left  to  feel  the 
consequences. 

The  authority  of  Hawkins  appears  to  me  fully  to  sustain  the 
Attorney  General  in  this  prosecution.  He  lays  down  the  rule  to 
be,  that  *'  whenever  a  statute  prohibits  a  matter  of  public  griev- 
ance to  the  liberties  and  security  of  the  subject,  or  commands  a 
matter  of  public  convenience,  as  the  repairing  of  the  common 
streets  of  a  town,  an  ofiender  against  such  statute  is  punishable, 
not  only  at  ihe  suit  of  the  party  aggrieved,  but  also  by  way  of 
indiotnient  for  his  contempt  of  the  statute,  unless  such  method 
of  proceeding  do  manifestly  appear  to  be  excluded  by  it."  As  it 
relates  to  new  ofiences  created  by  statute,  he  says :  "  That  where 
the  statute  appoints  a  particular  manner  of  proceeding  against 
the  offender,  as  by  commitment,  or  action  of  debt,  or  information, 
without  mentioning  an  indictment,  it  seems  to  be  settled  at  this 
day,  that  it  will  not  maintain  an  indictment,  because  the  men- 
tioning the  other  methods  of  proceeding  only,  seems  impliedly 
to  exclude  that  of  an  indictment."  And  in  a  note,  the  doctrine 
as  laid  down  by  Lord  Mansfield  is  condensed  into  the  following 
pithy  sentence,  which  I  believe  to  be  perfectly  sound  in  this  State, 
viz :  "  When  new  created  offences  are  only  prohibited  by  the  ge- 
neral prohibitory  clause  of  an  act  of  Parliament,  an  indictment 
will  lie ;  but  when  there  is  a  prohibitory  particular  clause,  speci- 
fying only  particular  remedies,  then  such  particular  remedies 
must  be  pursued."    I  do  not  mean  to  say  that  an  indictment 
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would  lie  on  a  mere  prohibiiiony  without  denouncing  any  penal- 
ty, or  fine,  or  other  punishment ;  but  that  whatever  may  be  the 
sanction  of  the  statute  of  a  public  nature,  its  violation  may  be 
prosecuted  by  indictment.  This  is  more  especially  the  case 
where  no  action  is  given  to  an  informer,  and  no  particular  form 
of  proceeding  is  prescribed. 

Much  has  been  said  upon  what  fell  from  Lord  Mansfied  in 
the  case  of  Atcheson  v.  Everitt^  in  1  Cowper,  12.  That  was 
an  action  of  debt  upon  the  statute  of  George  11,  against  bribery, 
and  the  question  was,  whether  a  Quaker  could  testify,  or  in  other 
words,  whether  the  action  was  criminal  or  civil ;  for  if  civil,  the 
affirmation  of  a  Q,uaker  could  be  received,  if  criminal  it  could 
not.  The  action  was  by  an  individual  as  informer,  claiming  the 
whole  penalty  under  the  statute.  It  was  stated  in  argument  that 
the  great  question  was,  whether  that  was  a  criminal  cause  ;  and 
that  the  criterion  of  distinction  was  the  form  of  the  proceeding, 
not  the  offence  which  occasioned  it ;  and,  that  the  offence  of 
bribery  in  common  with  many  others,  might  be  prosecuted  either 
by  action  or  indictment.  This  position  was  not  controverted, 
and  consequently  the  decision  throws  no  light  upon  this  case. 
If  the  Attorney  General  had  proceeded  in  that  case  by  indict- 
ment«  and  the  Court  of  King's  Bench  had  said  that  an  indict- 
ment would  not  lie,  it  would  have  much  weight.  But  Lord 
Mansfield  said  i^t  is  as  much  a  civil  action^  as  an  action  for  mo- 
ney  had  and  received.  The  Legislature  when  they  excepted 
the  evidence  of  duakers  in  criminal  cases,  must  be  understood 
to  mean  cases  technically  criminal.  It  appears  to  me  clear,  that 
this  case  only  shows  the  liberal  construction  given  in  England 
to  the  statute  allowing  the  testimony  of  Quakers  on  simple  af- 
firmation. It  is  far  from  deciding  that  bribery  is  not  a  crime,  or 
that  it  could  not  be  prosecuted  by  indictment ;  and  I  think  it 
particularly  unfortunate  in  the  present  case,  because  this  statute 
does  not  expressly  give  an  action  to  an  individual  prosecutor,  as 
the  statute  against  bribery  does. 

But  the  act  of  1832,  granting  certain  powers  to  the  Criminal 
Court  of  the  First  District,  is  relied  on.  The  second  section  of 
that  act  declares,  that  that  court  shall  have  "jurisdiction  of  all  suits 
and  prosecutions  on  penal  statutes,  and  all  suits  and  prosecutions 
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instituted  on  behalf  of  the  State  for  any  violation  of  a  public 
law,  reserving  to  the  parties  the  right  of  appeal  to  the  Sapreme 
Court  in  all  cases  in  which  an  appeal  is  allowed  by  law." 

This  statute  undoubtedly  confers  civil  jurisdiction  on  the  Cri- 
minal Court  of  the  First  District,  in  a  certain  class  of  cases,  to 
wit,  upon  bonds  and  recognizances,  and  actions  upon  penal  sta- 
tutes. 

The  cases  are  innumerable  to  which  this  statute  is  applicable. 
It  embraces  actions  upon  penal  statutes,  generally.  The  inspec- 
tion laws,  the  statutes  relating  to  steamboats,  to  the  carrying 
away  of  slaves,  &c.,  are  full  of  ponal  clauses,  upon  which, 
actions  might  be  maintained  under  the  act  of  1832,  in  the 
Criminal  Court.  I  am  willing  even  to  admit,  that  the  Attor- 
ney General  may  have  sued  for  the  fine,  under  the  statute  to 
prohibit  the  introduction  of  convicted  felons,  precisely  as  a  civil 
action  will  lie  in  England  in  cases  of  bribery ;  but  it  does  not 
follow  that  he  may  not,  if  he  thinks  proper,  proceed  by  in- 
dictment ;  and  that  the  violation  of  the  statute  is  not  a  crime 
against  the  State,  which  the  grand  jury  may  bring  to  the  notice 
of  the  court  by  presentment. 

It  has  been  further  urged  that,  as  it  relates  to  the  forfeiture  of 
the  slaves,  the  proceeding  contemplated  by  the  statute  is  clearly 
civil,  it  being  in  rem  ;  and  that,  to  that  extent,  the  prosecution 
of  Williams  is  essentially  civil,  and  that  the  appeal  ought  to  be 
sustained.  To  this  I  reply,  that  the  proceeding  was  by  indict- 
ment, and  was,  therefore,  a  criminal  proceeding;  and  if  the  court 
did  not  pronounce  a  proper  sentence,  we  can  afford  no  relief. 
Admitting  that,  so  far  as  Williams  is  concerned,  the  court  could 
only  condemn  him  to  pay  a  fine,  and  had  no  authority  to  pro- 
nounce the  forfeiture  of  the  slaves,  his  remedy  is  not  by  appeal 
to  this  court.  If  the  Judge  exceeded  his  powers,  the  slaves  are 
still  the  property  of  Williams,  and  he  may  make  good  his  title. 
But  the  whole  proceeding  was  by  indictment,  and  the  error  in 
the  sentence,  if  there  be  one,  will  not  give  us  jurisdiction  to  cor- 
rect it.  We  cannot  have  a  part  of  it  before  us,  and  not  the 
whole. 

Upon  the  whole,  I  conclude,  that  the  statute  creates  an  indict- 
able offence ;  that  the  Attorney  General  might  well  proceed  ia 
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that  form  of  prosecution ;  that  we  are  without  jurisdiction ;  and 
that  the  appeal  ought  to  be  dismissed. 

MoRPHY,  Simon  and  Garland,  Judges,  concurred  with  Mar- 
tin, J. 


Same  Case — On  an  Application  for  a  Re-hearing. 

Roseliusy  Attorney  General,  for  a  re-hearing.  It  is  immate- 
rial in  the  present  case,  to  enter  into  a  discussion  of  the  formerly 
much  vexed  question,  whether  the  Supreme  Court  can  constitu- 
tionally exercise  criminal  appellate  jurisdiction.  The  contempo- 
raneous interpretation  of  the  constitution,  followed  up  by  an  uni- 
form current  of  decisions  of  this  court  during  a  period  of  twenty- 
nine  years,  has  put  this  question  at  rest.  Be  this,  however,  as  it 
may,  the  question  does  not  arise  on  this  occasion.  "  The  Legis- 
lature has  made  no  provision  for  the  exercise  of  such  jurisdic- 
tionP  by  this  court. 

The  only  question  which  the  case  presents  is,  whether  the  act 
of  29th  January,  1817,  creates  a  crime  or  misdemeanor  punisha- 
ble criminally ;  or  whether  that  law  only  gives  a  penal  action 
in  the  proper  and  legal  acceptation  of  that  word. 

To  come  to  a  correct  solution  of  that  question,  it  is  necessary 
to  ascertain  what  is  the  legal  and  proper  definition  of  "  a  penal 
action,^^  and  on  what  statutes  it  lies. 

It  is  strange  that  this  question,  which  presents  itself  at  the  very 
threshold  of  the  inquiry  should  not  have  been  discussed  either  in 
the  elaborate  argument  of  the  counsel  for  the  defendant,  nor  in 
the  opinion  delivered  by  the  majority  of  the  court.  It  is  taken 
for  granted,  that  nothing  but  a  penal  action  is  given  by  the  act  of 
1817,  without  a  single  argument  being  offered  in  support  of  that 
position.  Not  one  of  the  ^^very  numerous  authorities^^  cited, 
gives  the  slightest  countenance  to  the  doctrine  here  assumed. 

What  do  those  authorities  establish  ?  Two  propositions ;  first, 
that  penal  actions  are  civil  suits  ;  and  secondly,  that  an  indict- 
ment is  not  the  proper  remedy  on  a  penal  statute  for  the  recovery 
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of  the  penalty,  unless  that  mode  of  proceeding  is  pointed  out  by 
law.  I  have  never  controverted  either  of  these  propositions.  I 
have  admitted  during  the  whole  of  this  protracted  litigation,  that 
penal  actions  must  be  considered  as  civil  suits ;  and  I  never  pre- 
tended that  a  civil  suit  could  be  commenced  by  an  indictment. 
What  I  contest  is,  that  the  law  of  1817,  under  which  Williams  is 
prosecuted,  gives  a  penal  action,  or  is  a  penal  statute  as  contra- 
distinguished from  a  criminal  law. 

What  is  a  penal  action  ?  It  is  a  suit  brought  for  the  recovery 
of  a  pecuniary  penalty  for  the  commission  or  omission  of  an  act 
in  violation  of  a  penal  statute,  in  virtue  of  a  special  provision  in 
the  law  authorizing  the  plaintiff /o  sue  for  it.  This  definition  is 
supported  by  all  the  authorities  cited,  as  I  shall*  show  hereafter. 
I  contend,  therefore,  that  it  is  an  undeniable  proposition,  that  no 
penal  action,  or  suit  for  the  recovery  of  a  penalty  can  be  main- 
tained, unless  the  authority  to  sue  for  it^  or  to  recover  it,  is  ex- 
pressly given  by  the  statute  on  which  the  action  is  founded.  In 
other  words,  the  party  who  brings  a  penal  action,  must  show 
his  authority  to  sue  by  a  provision  in  the  law  to  that  effect.  So 
that  when  an  act  is  prohibited  under  a  pecuniary  penalty,  and  no 
authority  given  to  sue  for  the  penalty  in  case  of  contravention,  no 
penal  action  will  lie.  This  distinction  runs  through  all  the 
books.  It  is  not  a  mooted  point  among  common  law  lawyers. 
The  question  debated  by  them  has  been  in  relation  to  the  form 
of  the  action  to  be  resorted  to,  where  the  right  to  sue  for  the  re- 
covery of  the  penalty  was  given  by  the  statute ;  and  it  has  long 
been  settled,  that  "  the  action  of  debt^  is  the  proper  one. 

It  is  true,  that  penal  actions  are  based,  as  the  court  observes,  by 
Blackstone  and  other  elementary  writers,  on  the  doctrine  of  im- 
plied contracts.  But  neither  Blackstone  nor  any  other  author 
says,  that  a  penal  action  lies  for  the  recovery  of  a  fine  imposed  as 
a  punishment  for  the  violation  of  a  public  law,  when  the  right  to 
sue  is  not  expressly  given.  The  converse  of  the  proposition  is 
supported  by  all  that  Blackstone  says  on  the  subject.  He  is  dis- 
cussing the  different  modes  in  which  obligations  are  created.  In 
speaking  of  implied  obligations  arising  from  the  mere  operation 
of  the  law,  he  says : 

"  The  same  reason  may  with  equal  justice  be  applied  to  all 


Digitized  by 


Google 


APRIL,  1844.  281 


The  State  v.  Williams. 


penal  statutes,  that  is,  such  acts  of  Parliament  whereby  a  forfeit- 
ure is  inflicted  for  transgressing  the  provisions  therein  enacted. 
The  party  olSending  is  here  bound  by  the  fundamental  contract 
of  society  to  obey  the  direction  of  the  Legislature,  and  pay  the 
forfeiture  incurred  to  such  persons  as  the  law  requires.  The 
usual  application  of  this  forfeiture  is  either  to  the  party  aggrieved^ 
or  else  to  any  of  the  King^s  subjects  in  general.  Of  the  former 
sort  is  the  forfeiture  inflicted  by  the  statute  of  Winchester  (en- 
forced and  explained  by  several  subsequent  statutes)  upon  the 
hundred  wherein  a  man  is  robbed,  which  is  meant  to  oblige  the 
hundredors  to  make  hue  and  cry  after  the  felon  ;  for  if  they  take 
him  they  stand  excused.  But  otherwise  the  party  robbed  is  en- 
titled to  prosecute  them  by  a  special  action  on  the  case,  for 
damages  equivalent  to  his  loss.  And  of  the  same  nature^  is  the 
action  given  by  the  statute,  9  Geo.  I,  c.  22,  commonly  called  the 
black  act,  against  the  inhabitants  of  any  hundred,  in  order  to 
make  satisfaction  in  damages  to  all  persons  who  have  sufiered 
by  the  ofiences  enumerated  and  made  felony  by  that  act.  But 
more  usually  these  forfeitures  created  by  statute  are  given  at  large 
to  any  common  informer ;  or  in  other  words,  to  any  such  person 
or  persons  as  will  sue  for  the  same :  and  hence  such  actions 
are  called  popular  actions,  because  they  are  given  to  the  people 
in  general."  By  referring  to  the  diflerent  statutes  here  commen- 
ted on,  the  court  will  find,  that  in  every  one  of  them  the  right  to 
sue  for  and  recover  the  penalty  is  given  in  express  terms,  either 
to  particular  persons,  or  to  common  informers  in  general.  In 
the  latter  case  the  King  himself  may  bring  the  suit :  but  if  one  of 
his  subjects  has  commenced  it  before  him,  he  cannot  maintain  it. 
But  Blackstone  never  dreamt  that  either  the  King,  or  an  ordinary 
individual,  could  maintain  a  penal  action  unless  the  right  to  sue 
was  specially  given. 

This  position  is  fortified  by  the  authority  of  Bacon  in  the 
clearest  iK)ssible  manner.  In  the  first  volume  of  his  Abridgment, 
page  73,  verbo.  Actions,  qui  tam^  is  the  following  definition  of  the 
action  under  consideration. 

"  Actions,  qui  tam^  are  such  as  are  given  by  acts  of  Parliament 
which  impose  a  penalty  and  create  a  forfeiture  for  the  neglect  of 
some  duty,  or  commission  of  some  crime,  to  be  recovered  by  ao- 
Vol.  YIL  36 
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tion  or  information,  at  the  suit  of  him  who  prosecutes  as  well  in 
the  King's  name  as  in  his  own.  As  most  penal  statutes  direct 
that  the  penalty  may  be  recovered  by  action  or  information,  we 
shall  consider  both  matters  together." 

And  again  in  a  note  we  read  : — 

"  It  is  called  sometimes  a  popular  action,  when  the  penalty  or 
a  part  of  it,  is  given  to  any  one  who  will  sue  far  the  same.  In 
these  actions  or  informations,  the  party  who  prosecutes  has,  by 
commencing  his  suit,  such  an  interest  in  the  penalty,  that  the 
King  cannot  discharge  or  suspend  the  suit,  as  to  the  part  the 
plaintiff  is  entitled  to." 

Hawkins  is  equally  explicit  on  this  point.  He  lays  down  the 
rule  as  follows : 

"  I  take  it  for  granted,  that  they  (informations  qui  tarn)  lie  on 
no  statute  which  prohibits  a  thing  as  being  an  immediate  offence 
against  the  public  good  in  general,  under  a  certain  penalty,  un- 
less the  whole  or  part  of  such  penalty  be  expressly  given  to  him 
who  will  sue  for  it ;  because  otherwise  it  goes  to  the  King  and 
nothing  can  be  demanded  by  the  party. 

'*  But  where  such  statute  gives  any  part  of  such  penalty  to  him 
who  will  sue  for  it  by  action  or  inform^ation,  &c.,  I  take  it  to 
be  settled  at  this  day,  that  any  one  may  bring  such  action  or  in- 
formation, and  lay  his  demand  tarn  pro  domino  rege  quam  pro 
seipsoJ' 

But  if  any  doubt  can  exist  in  relation  to  this  question  it  will 
be  removed  by  an  attentive  examination  of  the  cases  cited  in  the 
opinion  of  the  court. 

The  court  remarks,  that  "  the  counsel  for  the  defendant  has 
urged,  that  at  common  law,  a  penal  action  or  action  to  recover  a 
penalty  is  a  civil  suit."  The  correctness  of  this  proposition  so  far 
as  the  present  controversy  is  concerned,  no  one  ever  disputed.  It 
would  have  been  more  to  the  point  to  have  produced  authority  to 
show,  that  when  **  a  breach  and  violatio?i  of  the  public  lights 
and  duties  due  to  the  whole  community^  considered  as  a  com- 
munity, in  its  social  aggregate  capacity'-  is  punished  by  a  fine 
only,  such  breach  and  violation  constitutes  neither  a  crime  nor 
a  misdemeanor.  It  is,  however,  not  difficult  to  account  for  the 
absence  of  authorities  to  that  effect,  for  no  such  authorities  can 
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be  found.  It  has  never  yet  been  held  by  any  court,  that  the  de- 
'  gree  and  nature  of  the  punishment  to  be  inflicted  for  the  perpe- 
tration of  a  public  wrong,  is  the  criterion,  by  which  it  is  to  be 
determined  whether  it  is  a  crime  or  misdemeanor.  Murder, 
will  be  admitted  by  all  to  be  a  crime,  yet  by  the  Saxon  law,  and 
by  the  law  of  nearly  every  other  nation  during  the  middle  ages, 
the  murderer  was  not  otherwise  punished  than  by  a  pecuniary 
penalty  or  fine,  which  varied  according  to  the  rank  of  the  person 
killed.  Were  the  Legislature  of  this  State  to  enact,  that  whoso- 
ever shall  be  guilty  of  murder,  shall  be  fined  in  the  sum  of  ten 
thousand  dollars,  would  this  obliterate  the  crime,  and  subject  the 
party  to  a  mere  penal  action  ?  Or,  to  take  one  of  the  lightest 
misdemeanors,  a  simple  assault,  for  instance,  which  is  according 
to  the  existing  law  punished  by  a  fine,  with  or  without  imprison- 
ment, will  any  one  pretend  that  for  this  reason,  an  assault  is  not 
a  misdemeanor,  and  that  the  party  guilty  of  such  an  offence  can- 
not be  indicted  criminally  for  it  ?  There  are  many  offences  enu- 
merated in  our  criminal  code,  not  punishable  in  any  other  way 
than  by  a  fine.  By  the  first  section  of  the  act  in  relation  to 
lotteries,  approved  February  17, 1841,  every  person  who  shall  set 
up  or  promote  any  lottery,  ^c,  shall  for  every  such  offence,  be 
punished  by  a  fine  of  not  less  than  one  thousand  dollars,  and 
not  more  than  ten  thousand  dollars,  and  by  imprisonment  in  the 
parish  jail  not  less  than  three  months,  nor  more  than  one  year ; 
and  by  the  second  section  it  is  provided,  that  every  person  who 
shall  sell  either  for  himself,  or  for  any  other  person,  or  shall 
offer  for  sale,  any  lottery  ticket,  ^c,  shall  be  punished  for 
every  such  offence  by  a  fine  not  exceeding  five  thousand  dol- 
lars. The  third  section  subjects  those  who  advertise  any  lot- 
tery ticket  for  sale,  <kc.,  to  a  punishment  for  every  such  offence 
of  a  fine  of  not  less  than  one  hundred  dollars,  and  not  more  than 
five  hundred  dollars.  According  to  the  fifth  section,  one-half  of 
the  fines  specified  in  the  first,  second,  and  third  sections,  is  to  be 
paid  to  the  informer,  and  the  other  half  to  the  use  of  the  Charity 
Hospital  of  New  Orleans ;  and  it  is  further  enacted,  that  in  all 
prosecutions  under  this  act,  the  informer  shall  be  a  competent 
witness.  It  is  made  the  duty  of  the  presiding  judge  of  every 
court  of  criminal  jurisdiction  in  this  State^  specially  to  charge 
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every  grand  jury  to  inquire  into  all  violations  of  the  laiws  against 
lotteries,  and  against  the  unlawful  selling  of  tickets  in  lotteries. 
Three  distinct  offences  are  created  by  this  law ;  but  they  are  all 
punished  differently ;  the  first  by  a  heavy  fine  and  severe  im- 
prisonment; the  two  last  by  a  pecuniary  penalty  only.  Not  a 
word  is  said  in  the  law  in  relation  to  the  mode  of  prosecution. 
Now  I  would  ask,  whether  a  violation  of  the  first  section  of  this 
act  alone  exposes  the  offender  tp  be  indicted  criminally?  And 
whether  a  penal  action  is  to  be  instituted  for  the  recovery  of  the 
fine  for  the  violation  of  the  second  and  third  sections?  If  the 
answers  to  these  two  questions  be  in  the  affirmative,  why  are  the 
presiding  judges  of  the  courts  of  criminal  jurisdiction  and  the 
grand  juries  throughout  the  State  specially  charged  to  see  that 
the  different  sections  are  not  violated  ?  What  then  becomes  of 
the  argument,  that  the  act  on  which  the  prosecution  against 
Williams  is  founded  is  purely  penal;  nothing  is  inflicted  by  it 
but  a  pecuniary  penalty  or  fine  ; — no  imprisonment,  nopunisk" 
ment ; — nothing  but  a  definite,  fixed,  pecuniary  penalty  7  The 
Legislature  has  certainly  expressed  a  different  opinion  on  the 
subject  of  punishment.  In  all  the  sections  of  the  law  relative  to 
lotteries,  the  word  punishment  is  used  with  reference  to  the  pay- 
ment of  a  fine.  There  are  few,  if  any  persons  who  wocrid  not 
consider  the  payment  of  a  heavy  fine  as  a  severe  punishment. 
Indeed  the  words  penalty  and  punishment  are  synonymous.  It 
is  a  gross  error  to  suppose,  that  all  pecuniary  penalties  can  be  re- 
covered by  a  penal  action,  even  under  the  common  law.  No 
such  action  can  be  maintained  unless  specially  given  by  the 
statute. 

It  is  said,  that  "  we  have  no  punishments  at  common|  law,  or 
by  common  law ;  consequently  we  could  not  indict  or  punish 
a  violation  of  a  law  which  merely  forbids,  bui  does  not  prescribe 
any  punishment  for  a  certain  act.  This  principle  explains  at 
once  the  error  of  the  Attorney  General.  Having  no  common  law, 
Williams  cannot  be  indicted  and  punished  under  a  prohibitory 
clause  of  the  act  of  1817,  as  for  a  misdemeanor.  The  case  of 
The  King  v.  Harris,  4  Durn.  &  East,  202,  206,  and  the  doctrine 
in  Bacon's  Abr.  title,  Indictment,  p.  498,  and  in  the  note,  will 
fully  illustrate  this." 
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It  is  true,  crimes  and  misdemeanors  in  this  State  are  created  by 
statute ;  and  therefore,  it  is  not  sufficient  to  prohibit  an  act  with- 
out denouncing  the  punishment  which  is  to  be  inflicted  for  its 
commission.  At  common  law,  all  misdemeanors  are  punishable 
with  fine  and  imprisonment  at  the  discretion  of  the  court;  and 
all  new  offences  are  considered  as  misdemeanors  unless  they  are 
declared  to  be  felonies.  The  courts  in  the  exercise  of  the  discre- 
tionary power  vested  in  them,  sometimes  punish  by  fine  alone, 
and  at  others  couple  both  modes  of  punishment  together,  accord- 
ing to  the  nature  of  the  offence.  Hence  in  England  and  in  the 
common  law  States,  a  prohibitory  clause  is  all  that  is  required  to 
create  a  new  crime  or  misdemeanor ;  and  when  it  is  found  neces- 
sary in  order  to  enforce  obedience,  to  annex  a  pecuniary  penalty 
for  the  benefit  of  the  person  more  immediately  injured  by  the 
commission  of  the  ofience,  or  in  favor  of  a  common  informer 
with  a  view  of  provoking  the  prosecution  of  offenders,  the  com- 
mon  law  punishment  of  fine  and  imprisonment,  at  the  discretion 
of  the  court,  and  the  penalty  to  be  recovered  by  action  of  debt, 
are  considered  cumulative :  the  latter  is  an  additional  sanction 
of  the  law  superadded  to  the  former.  But  although  both  punish- 
ments may  be  inflicted,  it  is  not  done  in  the  same  prosecution. 
The  common  punishment  follows  the  prosecution  and  convic- 
tion on  an  indictment*  or  criminal  information  •,  the  pecuniary 
penalty  is  recovered  by  a  penal  action,  brought  by  the  party  to 
whom  the  right  of  suing  is  given  by  the  statute.  In  some  cases, 
however,  the  right  to  sue  for  the  penalty  is  not  given  by  the  law 
creating  the  offence^  and  then  the  common  law  punishment  is  su- 
perseded by  that  provided  in  the  statute,  no  matter  whether  it  consist 
in  a  fine  or  imprisonment,  or  both,  nor  whether  the  prosecution  be 
by  indictment,  or  criminal  information.  With  us  it  is  different  ; 
and  having  no  common  law,  crimes  and  misdemeanors  can  only 
be  punished  in  conformity  to  the  statutes  applicable  to  them. 
We  have  no  cumulation  of  punishment.  For  this  reason  there 
are  but  few  penal  actions,  or  actions  on  penal  statutes  given  by 
our  faw.  The  distinction  between  criminal  laws  and  penal  sta- 
tutes, is  clearly  marked  in  the  legislation  of  this  State.  The 
law  in  relation  to  lotteries  affords  a  striking  instance  of  this.  By 
the  three  first  sections,  the  promotion  of  lotteries,  the  selling  of 
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lottery  tickets,  and  the  advertising  of  lotteries,  &c.,  are  severally 
punished  criminally ;  but  the  fourth  section  gives  a  penal  action 
^to  the  government ;  it  is  in  the  following  words  : 

"  Sect.  4.  That  every  grant,  bargain,  sale,  conveyance,  or  trans- 
fer, of  any  real  estate,  or  of  any  personal  property,  which  shall 
hereafter  be  made  in  pursuance  of  any  lottery  not  authorized  by 
the  laws  of  this  State,  or  for  the  purpose  of  aiding  or  assisting  in 
such  lottery,  are  hereby  declared  void  and  of  no  effect ;  and  that  all 
sums  of  money,  and  every  other  valuable  thing  drawn  as  a  prize, 
or  as  a  share  of  a  prize  in  any  lottery,  by  any  person  contrary  to 
the  provisions  of  this  act,  shall  be  forfeited  to  the  use  of  the  State  of 
Louisiana,  and  may  be  recovered  by  an  information  to  be  filed, 
or  by  a  civil  action  to  be  brought  by  the  Attorney  General,  or  any 
District  Attorney  in  the  name  and  in  behalf  of  the  State." 

Here  we  have  the  most  conclusive  evidence  that  whenever  the 
Legislature  intend  to  give  an  action  on  a  penal  statute,  they  do 
80  in  express  terms. 

Having  no  common  law  offences,  no  act  can  be  punished  ex- 
cept in  pursuance  of  a  special  law.  But  let  us  inquire  how  the 
legislative  will  has  been  expressed  on  this  subject  ?  By  reference 
to  the  different  criminal  laws  in  our  statute  book,  it  will  be  found, 
that  the  language  used  in  nearly  all,  is  similar  to  that  of  the  act 
of  1817.  The  8th  section  of  the  "  act  for  the  punishment  of 
crimes  and  misdemeanors"  is  as  follows :  "  Every  person  con- 
victed of  horse  or  mule  stealing,  or  for  stealing  any  slave,  shall 
for  every  such  offence,  be  pabiicly  whipped,  and  shall  suffer  im- 
prisonment at  hard  labor,  not  less  than  seven,  and  not  more  than 
fourteen  years."  Similar  phraseology  is  used  with  regard  to  al- 
most all  the  other  crimes  and  misdemeanors  punishable  in  this 
State.  Generally,  the  act  is  not  even  prohibited  in  express  words ; 
the  penalty  or  punishment  alone  is  denounced.  In  this  way  all 
crimes  and  misdeineanors  have  been  created  by  our  law.  Is  the 
language  of  the  act  of  1817  different?  The  first  branch  of  the 
section  provides,  "  thcU  no  slaves  shall  be  imparled  and  brought 
into  this  State,  who  shall  have  been  convicted  of  the  crimes  of 
murder^  rape,  arson,  manslaughter,  attempt  to  murder,  bur- 
glary, or  having  raised  or  attempted  to  raise  an  insurrection 
among  the  slaves  in  any  State  of  the   Union  or  elsewhere,^* 
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The  concluding  part  of  the  section  contains  the  punishment  to  be 
inflicted  for  the  violation  of  the  law.  It  is  as  follows  :  **  And  if 
any  such  should  be,  they  shall  on  convictiort  thereof  be  seized 
and  sold,  for  cashy  to  the  highest  bidder,  after  fifteen  days  no- 
tice of  time  and  place  of  sale,  one-half  of  the  purchase  money 
to  be  applied  to  the  use  of  the  State,  and  the  other  half  to  the  in- 
former ;  and  every  person  who  shall  import  or  bring  into 
this  State  such  slaves  knowing  that  they  have  been  convicted  of 
any  of  the  above  mentioned  crimes,  shall  upon  conviction  before 
any  court  of  competent  jurisdiction,  be  fined  for  each  and  every 
slave,  in  the  sum  of  five  hundred  dollars,  one-half  to  be  applied 
to  the  use  of  the  State,  and  the  other  half  to  the  use  of  the  in- 
former!^  By  comparing  the  phraseology  of  these  two  statutes, 
we  discover  the  greatest  similarity  except  in  the  kind  of  punish- 
ment inflicted.  No  authority  is  given  in  the  act  of  1817,  either 
to  the  State,  or  to  a  common  informer,  to  sue  for  the  recovery  of 
the  fine  or  forfeiture.  But  it  may  be  said  thai  the  informer  can 
sue  for  it,  because  he  has  an  interest,  being  entitled  to  one-half. 
The  answer  is,  that  no  penal  action,  or  action  qui  tarn,  can  be 
maintained  on  the  statute  because  of  the  absence  of  any  provision 
directing  the  recovery  of  the  penalty  or  forfeiture  by  suit ;  and 
that  the  word  informer  in  the  law,  means  an  informer  in  a  crimi- 
nal prosecution,  who  gives  information  to  the  proper  oflicers  of 
the  commission  of  the  ofience.  The  fine  and  forfeiture  are  the 
consequences  of  and  follow  the  conviction  ;  and  are  to  be  ap- 
plied after  the  conviction,  "one-half  to  the  use  of  the  State,  and 
the  other  half  to  the  use  of  the  informer."  On  such  a  statute  no 
action  or  information  of  debt,  or  any  oihej  form  of  civil  action 
has  ever  been  instituted. 

The  objection  that  the  statute  under  which  Williams  is  prose- 
cuted, does  not  expressly  direct  that  the  proceeding  shall  be  by 
indictment,  is  futile.  Is  this  direction  found  in  relation  to  any 
other  ofience  punished  by  our  laws  ?  It  is  to  be  found  in  a  single 
case  only.  The  act  approved  the  31st  January,  1821,  relative  to 
the  maliciously  killing,  or  wounding  of  certain  animals,  authori- 
zes a  proceeding  by  indictment ;  and  that  law  is  triumphantly 
invoked  to  prove,  that  no  offence  can  be  prosecuted  in  this  man- 
ner unless  the  statute  expressly  authorize  it.    If  this  be  so,  out 
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of  upwards  of  eighty  crimes  and  misdemeanors,  only  one  can  be 
prosecuted  criminally  !  Such  is  not  the  legiyroate  and  fair  de- 
duction to  be  drawn  from  the  provisions  of  that  law.  Suppose 
it  had  been  silent  in  regard  to  the  manner  in  which  the  offences 
should  be  prosecuted,  could  there  be  a  serious  question  whether 
an  indictment  would  lie  ?  How  are  all  crimes  and  misdemean- 
ors to  be  prosecuted  in  this  State?  That  question  is  answered 
by  the  constitution,  article  6,  section  18. 

<'In  all  criminal  prosecutions  the  accused  shall  have  the  right 
of  being  heard  by  himself  or  counsel,  of  demanding  the  nature 
and  cause  of  the  accusation  against  him,  of  meeting  the  witness- 
es face  to  face,  of  having  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and*  prosecutions  by  indictment  or  informa- 
tion, a  speedy  public  trial  by  an  impartial  jury  of  the  vicinage ; 
nor  shall  he  be  compelled  to  give  evidence  against  himself." 

It  might  perhaps  be  doubted  under  this  provision  of  the  con- 
stitution, whether  a  person  accused  of  an  offence  could  be  prose- 
cuted, in  this  State,  in  any  other  way  than  by  indictment  or  infor- 
mation. At  all  events,  when  the  law  directs  no  other  mode  of 
proceeding,  where  is  the  public  officer,  sworn  to  support  the  con- 
stitution, who  would  dare  to  adopt  a  different  method  of  prosecu- 
tion. 

Though  the  English  and  other  common  law  authorities  are 
not  binding  on  us  in  this  State  in  questions  of  this  kind,  I  will 
examine  the  decided  cases  and  authors  referred  to. 

The  first  case  cited  in  the  opinion  of  the  majority  of  the  court 
is  from  1  Lord  Raymond,  682,  The  President  and  College  of 
Physicians  v.  Salmon.  The  plaintiffs  by  the  name  of  ther Presi- 
dent and  College  or  commonalty,  &c.,  brought  an  action  of  debt 
against  the  defendant  for  five  pounds  per  month,  for  having  prac- 
tised physic  without  license.     Among  other  questions  raised 


*  In  the  original  manuscripts  of  the  constitution,  the  word  in  occurs  between  the 
words  *<  antT*  and  "  proteeutiona ;"  so  that  this  article  of  the  constitution  reads — 
*<  the  accused  shall  have  the  right,  &c.,  of  having  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and,  in  prosecutions  by  indictment  or  information,  a  speedy 
public  trial,"  &c.  The  argument  of  the  Attorney  General,  appears  to  be  based  on 
this  erroneous  reading.  The  restitution  of  the  word  in  shows  that  this  article  has 
been  misapprehended. — ^Rbpobtbiu 
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in  argument,  it  was  contended,  "  that  debt  will  not  lie,  it  not 
being  given  by  the  statute,  but  an  information  at  the  suit  of  the 
King.  Debt  is  given  by  25  Car.  2,  c.  2,  for  the  penalties  for  not 
having  taken  the  oaths,  and  usually  in  all  penal  statutes.  To 
which  it  was  answered,  that  when  a  certain  penalty  is  given  by 
statute,  the  person  to  whom  &c.,  shall  have  debt  by  construction 
of  law.  And  the  case  upon  2  and  3  Edward  YI.  c.  13,  of  tithes  is 
a  strong  case,  the  treble  value  sounding  in  damages,  and  not  be- 
ing given  in  certain  to  any  person  by  the  words  of  the  statute. 
And  the  case  in  Cro.  Car.  256,  is  as  the  present  case  is,  which 
was  agreed  by  the  court."  It  is  very  clear,  that  the  point  here  in 
controversy  between  the  parties  was  in  relation  to  the  farm  of  the 
action.  The  right  to  sue  was  given  in  express  words  to  the 
plaintiffs.  It  was  objected,  that  the  action  of  debt  was  not  the 
proper  one  under  the  special  statute,  and  that  the  payment  of  the 
penalty  should  be  enforced  by  an  information  at  the  suit  of  the 
King.  The  information  spoken  of  is  evidently  one  of  debt, 
and  not  a  criminal  prosecution.  The  court  decided,  that  when 
the  right  to  sue  for  the  recovery  of  the  penalty  is  given  by  the 
law,  the  party  can  bring  the  action  in  his  own  name ;  and  that 
the  action  of  debt  was  correct.  The  language  of  Chief  Jus- 
tice Holt  is  too  plain  to  admit  of  a  doubt.  He  said  "  that  the 
case  of  debt  for  tithes  upon  the  statute  of  Edward  VL  was  at 
first  a  strain  because  it  gave  an  action  of  debt,  whereas  the 
statute  gave  but  treble  damages ;  but  the  party  should  rather  have 
had  an  action  upon  the  statute.^  The  idea  that  an  action  of 
debt  or  any  other  action  could  be  maintained  on  a  statute  which 
did  not  authorize  the  plaintiff  to  sue,  never  presented  itself  to  the 
mind  either  of  the  court  or  counsel.  It  cannot  be  denied  then 
that  this  case  supports,  and  indeed,  fully  recognizes  the  rule  for 
which  I  contend. 

The  next  case  relied  on  is  that  of  The  Attorney  General  v. 
John  Bowman,  coram  Eyre,  O.  B.  16th  January,  1791.  "  Upon 
the  trial  of  an  information  against  the  defendant  for  keeping  false 
weights,  and  for  offering  to  corrupt  an  officer,  the  defendant's 
counsel  called  a  witness  to  character.  The  question  was,  whether 
the  testimony  was  admissible  or  not.  The  court  ruled  that  it  was 
not,  on  the  ground  that  it  was  a  civil  suit  brought  in  pursu- 
VoL.  VII.  37 
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ance  of  the  statute  for  the  recovery  of  the  penally,  and  *  not  a 
prosecution  directly  for  the  crime?  The  pecuniary  penalty  in 
this  instance,  is  superadded  to  the  common  law  punishment  of 
the  crime.  But  the  right  to  sue  for  the  penalty  is  given  by  the 
statute."  The  Chief  Baron  says  :  "  I  cannot  admit  this  evidence 
in  a  civil  suit.  The  offence  imputed  by  the  information  is  not  in 
the  shape  of  a  crime.  It  would  be  contrary  to  the  true  line 
distinction  to  admit  it,  which  is  this,  that  in  a  direct  prosecution 
for  a  crimcj  such  evidence  is  admissible ;  but  where  the  prosecu- 
tion is  not  directly  for  the  crime,  but  for  the  penalty,  as  is  in  this 
information,  it  is  not.  If  evidence  of  character  were  admissible 
in  such  a  case  as  this,  it  would  be  necessary  to  try  character  in 
every  charge  of  fraud  upon  the  Excise  and  C'ustom  House  Laws." 
It  is  too  plain  to  be  disputed,  that  the  information  filed  by  the  At- 
torney General  against  Bowman,  was  an  information  of  debt,  in 
which  the  penalty  was  sought  to  be  recovered,  in  virtue  of  a  spe- 
cial provision  of  the  statute.  It  is  well  known,  that  nearly  all 
suits  in  the  name  of  the  King  are  brought  by  information.  To 
suppose  that  the  right  to  bring  a  civil  suit  for  the  recovery  of 
the  penalty  is  recognized  in  this  case,  in  the  absence  of  a  special 
provision  in  the  law  to  that  effect,  is  an  egregious  mistake. 

The  case  of  Atcheson  v.  Everitt,  1  Cowper,  382,  was  an  ac- 
tion of  debt  upon  the  statute,  2  George  II.,  c.  24,  sect.  7,  against 
bribery.  That  section  provides  :  "  That  if  any  person  who  shall 
have  or  claim  to  have  any  right  to  vote  in  any  election  of  any 
member  in  Parliament,  shall  ask,  receive,  or  take  any  money  or 
other  reward,  by  way  of  gift,  loan,  or  other  devise,  or  agree  or 
contract  for  any  money,  gift,  office,  employment  or  other  reward 
whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his 
vote  in  any  such  election  ;  or  if  any  person  by  himself  or  any 
person  employed  by  him,  shall  by  gift  or  reward,  or  by  any  pro- 
mise, agreement,  or  security,  for  any  gift  or  reward,  corrupt  or 
procure  any  person  or  persons  to  give  his  or  their  vote  or  votes 
in  any  such  election,  such  person  so  offending  in  any  of  the  cases 
aforesaid,  shall  for  every  such  offence  forfeit  five  hundred  pounds ; 
and  such  offender  after  judgment  against  him  in  any  action,  or 
information,  or  summary  action,  or  prosecution,  or  being  other- 
wise lawfully  convicted  thereof,  shall  forever  be  disabled  to  vote 
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in  any  election  of  any  member  of  Parliament,  and  to  hold  any  of- 
fice or  franchise,  as  if  such  person  was  naturally  dead."  1  Rus- 
sul  on  Crimes,  156,  et  seq.  The  right  to  bring  an  action  and  to 
obtain  h  judgment  far  the  pencUty,  is  given  by  the  statute  in  ex- 
press words.  But  besides  the  penal  action,  the  party  guilty  of 
bribery  issubject  to  be  prosecuted  criminally.  The  same  author, 
from  whose  excellent  work  on  criminal  law  I  have  copied  the 
statute  of  2  Geo.  II.  c.  24,  i  7,  says :  "  It  has  been  holden  that  not- 
withstanding this  statute,  bribery  in  elections  of  members  to  serve 
in  Parliament  still  remains  a  crime  at  common  law  j  that  the  Le- 
gislature never  meant  to  take  away  the  common  law  crime,  but 
to  add  a  penal  action;  and  that  this  appears  by  the  words  of  the 
statute — or  being  otherwise  lawfully  convicted  thereof ^  1  can- 
not conceive  how  a  question  could  arise  as  to  the  character  of  the 
suit  brought  by  Atcheson.  It  was  founded  on  the  express  autho- 
rity of  the  statute,  and  its  object  was  to  recover  the  penalty  which 
the  defendant  was  liable  to  pay  independently  of  the  criminal 
punishment.  The  payment  of  the  penalty  could  be  no  protec- 
tion against  a  criminal  prosecution ;  and  Lord  Mansfield  very 
correctly  observed,  that  " it  was  as  much  a  civil  action  as  an  ac« 
lion  for  money  had  and  receivedJ^  But  his  lordship  no  where 
says  that  a  civil  action  can  be  maintained  on  a  statute  which 
does  not  authorize  a  suit  to  be  instituted  for  the  recovery  of  the 
penalty. 

It  was  idle  to  cite  authorities  to  prove,  ^^  that  the  statutes  of  jeo- 
fails and  amendments  do  not  extend  to  criminal  proceedings,  but 
that  it  has  been  invariably  held  that  penal  actions  are  within 
those  statutes,  and  may  be  amended."  Nor  was  it  necessary  to 
refer  to  adjudged  cases  for  the  purpose  of  showing,  "  that  in  crim- 
inal prosecutions  no  new  trial  can  be  granted  in  case  of  acquit- 
tal ;  and  that  the  rule  is  different  in  penal  actions."  All  this  is  be- 
yond a  doubt,  and  has  never  been  disputed. 

I  come  to  the  case  of  Dominns  Rex  v.  Malland^  from  2 
Strange,  828,  which  is  relied  on  by  the  counsel  ior  the  defendant, 
and  cited  in  the  opinion  of  the  court.  With  reference  to  this  case 
the  court  observes : 

"  In  Malland's  case,  an  indictment  to  recover  a  pecuniary  pen- 
alty, no  method  being  pointed  out  or  prescribed  in  the  statute  by 
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which  it  should  be  recovered,  on  demurrer  it  was  held,  that  an 
indictment  would  not  lie,  and  that  the  proper  remedy  was  debt» 
to  be  sued  for  in  the  court  of  revenue  and  not  by  indictment." 

This  is  not  a  correct  statement  of  the  case.  It  is  true,  the  ob- 
jection urged  by  the  counsel  for  the  defendant  was,  •*  that  there  is  no 
appropriation  of  the  penalty,  nor  any  method  prescribed  in  which 
it  shall  be  recovered,  though  there  is  as  to  all  the  rest."  But  the 
reporter  informs  us,  that  "  upon  looking  into  the  act,  it  appeared 
this  offence  wa^  omitted  out  of  the  clause  which  gave  the  Brick- 
layers Company  power  to  sue  for  the  penalties,  and  therefore  the 
court  held,  that  the  twenty  shillings  per  thousand  was  in  the  nature 
of  a  debt  to  the  crown,  where  the  unappropriated  penalty  would 
go,  and  was  suable  for  in  a  court  of  revenue,  and  not  by  indict- 
ment." It  appears  that  the  statute  12  Geo.  ].  c.  35,  imposed  sev- 
eral penalties  with  a  view  of  regulating  the  burning  of  bricks. 
All  the  penalties  were  for  the  benefit  of  the  Bricklayers  Company 
for  whose  encouragement  the  law  was  evidently  passed,  and  ex- 
press power  is  given  to  it  to  sue  for  the  penalties.  This  then 
was  a  pena^  ^^a/u^e  as  contradistinguished  from  a  criminal  one 
— the  right  to  sue  for  the  penalties  being  expressly  given  ;  but 
the  penalty  of  twenty  shillings  per  thousand  for  burning  place 
bricks  and  stock  bricks  together,  was  (probably  through  inadver- 
tency,) omitted  in  that  clause  of  the  act  which  gave  the  Brick- 
layers Company  power  to  sue,  and  the  question  was,  whether  this 
omission  was  to  change  the  otherwise  undoubted  character  of  the 
statute  under  consideration.  The  court  decided  that  it  did  not; 
and  that  all  the  unappropriated  penalties  went  to  the  crown. 
Besides  the  burning  of  place  bricks  and  stock  bricks  together  was 
not  a  public  wrong,  for  which  reason  it  might  be  well  doubted 
whether  it  could  be  the  subject  of  an  indictment  without  an  ex- 
press provision  to  that  effect.  However  that  may  be,  it  certainly 
does  not  establish  the  position  in  support  of  which  it  is  invoked. 

The  cases  collected  in  the  7th  volume  of  the  Practical  Abridg- 
ment of  American  Common  Law  Cases  recognize  the  rule,  which 
I  never  disputed,  that  when  the  right  to  sue  is  given,  without  in- 
dicating the  specific  action  or  remedy,  "  debt  will  lie^ 

In  citing  the  case  of  Adams  v.  Woods,  2  Cranch,  336,  it  is  said 
that  Chief  Justice  Marshall  held,  '^  that  almost  every  fine  or  for- 
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feiture  UDder  a  penal  statute,  might  be  recovered  in  an  action  of 
debt,  as  well  as  by  information  of  rfeW."  By  referring  to  the 
case  it  will  be  discovered,  that  the  Chief  Justice  never  said  any  such 
thing.  The  case  of  Adams  v.  Woods  was  founded  on  a  penal 
statute  in  the  true  acceptation  of  that  word,  the  act  of  Congress 
passed  on  the  22d  March,  1794,  '<  to  prohibit  the  carrying  on  the 
slave  trade  from  the  United  Slates  to  any  foreign  place  or  country ;" 
(1  Story's  Laws  U.  S.  319  j)  the  second  section  of  which  provides : 

"  That  all  and  every  person  building,  fitting  out,  equipping, 
loading  or  otherwise  preparing  or  sending  away  any  ship  or  vessel, 
knowing  or  intending  that  the  same  shall  be  employed  in  the 
slave  trade,  contrary  to  the  true  intent  and  meaning  of  the  act, 
or  any  ways  aiding  or  abetting  therein,  shall  severally  forfeit 
and  pay  the  sum  of  $2000 ;  one  moiety  thereof  to  the  use  of  the 
United  States,  and  the  other  moiety  thereof  to  the  use  of  him 
or  her  who  shall  sue  for  and  prosecute  the  sameJ^ 

To  this  action  the  defendant  pleaded  the  prescription  of  two 
years,  founded  upon  the  31st  section  of  the  act  of  Congress  en- 
titled, ''an  act  for  the  punishment  of  certain  crimes  against  the 
United  States,"  passed  30th  April,  1790.  1  Story's  Laws  U.  S. 
83.  On  behalf  of  the  plaintifi"  it  was  contended,  that  the  limita- 
tion only  applied  to  criminal  prosecutions ;  and  did  not  extend 
to  suits  for  penalties.  The  case  of  ^Atcheson  v.  Everitt,  and 
other  authorities  were  cited  in  support  of  this  distinction.  In  ar- 
guing this  point  the  Chief  Justice  says : 

"  The  words  of  the  act  are,  *  nor  shall  any  person  be  prosecu- 
ted,' &c.  It  is  contended,  that  the  prosecutions  limited  by  this 
law  are  those  only  which  are  carried  on  in  the  form  of  an  in- 
dictment or  information,  and  not  those  where  the  penalty  is  de- 
manded by  an  action  of  debt." 

Now  what  does  the  Chief  Justice  mean  by  the  word  informa- 
tion in  the  above  paragraph  ?  Can  any  one  seriously  contend 
that  he  means  "  an  information  of  debt  ?*'  It  is  too  clear  to  ad- 
mit of  a  doubt,  that  he  uses  the  words  "  indictment  or  informa- 
tion,^ as  methods  of  criminal  prosecution  in  contradistinction  to 
a  civil  suit  by  action  of  debt.  The  same  words  are  again  used 
in  the  next  paragraph : 

«*  But  if  the  words  of  the  net  be  examined,  they  will  be  found 
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to  apply  not  to  any  particular  mode  of  proceeding,  but  generally 
to  any  prosecution,  trial,  or  punishment  for  the  ottence.  It  is  not 
declared  that  no  indictment  shall  be  found,  or  information  filed, 
for  any  offence  not  capital,  or  A>r  any  fine  or  forfeiture  under  any 
penal  statute,  unless  the  same  be  instituted  within  two  years  after 
the  commission  of  the  offence.  In  that  case  the  act  would  be 
pleadable  only  in  bar  of  the  particular  action.  But  it  is  declared, 
that  *  no  person  shall  be  prosecuted,  tried  or  punished' — words 
which  show  an  intention  not  to  limit  any  particular  form  of  ac- 
tion, but  to  limit  any  prosecution  whatever." 

The  Chief  Justice  is  evidently  using  the  word  in  the  same  ac- 
ceptation when  he  says  subsequently :  "almost  every  fine  or  for- 
feiture under  a  penal  statute,  may  be  recovered  by  an  action  of 
debt  as  well  as  by  information  ;  and  to  declare  that  the  informa- 
tion was  barred  while  the  action  of  debt  was  left  without  limita- 
tion, would  be  to  attribute  a  capriciousness  on  this  subject  to  the 
Legislature,  which  could  not  be  accounted  for  ;  and  to  declare  that 
the  law  did  not  apply  to  cases  on  which  an  action  of  debt  is  main- 
tainable, would  be  to  overrule  express  words,  and  to  give  the 
statute  almost  the  same  construction  which  it  would  receive  if 
one  distinct  member  of  the  sentence  was  expunged  from  it  In 
this  particular  case,  the  statute  which  enacts  the  forfeiture  does 
not  prescribe  the  mode  ot  demanding  it;  consequently,  either 
debt  or  information  would  lie.  It  would  be  singular  if  one  re- 
medy should  be  barred  and  the  other  left  unrestrained." 

So  Chief  Justice  Marshall  was  of  opinion,  that  when  ih^  sta- 
tute which  creates  the  forfeiture  does  not  prescribe  the  mode  of 
demandini^  it,  a  criminal  information  is  the  proper  remedy,  which 
is  quite  a  different  thing  from  what  he  is  made  to  say, ''  that  the 
penalty  may  be  recovered  by  an  action  of  debt  as  well  as  by  an 
information  of  debt."  And  no  one  will  deny,  that  if  I  could  have 
filed  an  ex  officio  criminal  information  against  Williams,  1  could, 
a  fortiori,  submit  an  indictment  against  him  to  the  grand  jury. 
The  latter  mode  of  prosecution  is  always  more  satisfactory,  and 
affords  additional  protection  to  the  accused. 

Let  it  not  be  supposed,  however,  that  I  claim  for  the  Attorney 
General  the  power  of  converting  a  civil  case  into  a  criminal  pro- 
secution by  the  mode  of  proceeding  to  which  resort  is  had.    I 
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contend,  that  no  penal  action  is  maintainable  on  a  statute  prohibi- 
ting a  public  wrong,  unless  the  right  to  sue  for  the  penalty  is 
given  by  the  law  itself.  The  act  of  Congress  and  its  exposition 
by  the  Chief  Justice  of  the  United  States,  affords  an  additional  il- 
lustration of  the  correctness  of  that  position. 

What  possible  bearing  the  case  of  The  United  States  v.  Ly- 
man^ (i  Mason,  4S1,)  can  have  on  the  question  under  discussion, 
I  am  at  a  loss  to  conceive.  That  was  an  action  of  debt  brought 
by  the  United  States  against  the  defendant  for  $17,242  40,  being 
the  amount  of  duties  due  on  five  hundred  chests  of  tea  imported 
into  the  port  of  Boston,  in  the  ship  Alert,  in  July,  1816.  Plea 
Nil  debet.  The  only  question  was,  whether  a  personal  action 
for  the  duties  would  lie  against  the  importer  of  the  tea,  or  whether 
the  government  ought  to  have  proceeded  in  rem.  Judge  Story 
decided,  that  the  obligation  is  a  personal  one,  and  that  the  proper 
remedy  for  the  enforcement  of  such  oblij^alions  is  by  action  of 
debt.  He  says :  <<  It  has  been  repeatedly  settled,  both  here  and  in 
England,  that  under  such  circumstances,  the  duties  are  a  debt  ac- 
cruing to  the  government  from  the  time  of  the  actual  importa- 
tion." Did  any  one  ever  suppose  that  a  suit  for  the  payment  of 
duties  was  a  penal  action  ?  No  doubt  by  the  common  law,  as 
Judge  Story  observes,  "  an  action  of  debt  is  the  general  remedy  for 
the  recovery  of  all  sums  certain,  whether  the  legal  liability  arise 
from  a  contract  or  be  created  by  a  statute.  And  the  remedy  as  well 
lies  for  the  government  itself,  as  for  a  citizen.  And  where  the  debt 
arises  by  statute,  an  action  or  information  of  debt  is  the  appropriate 
remedy,  unless  a  different  remedy  be  prescribed  by  the  statute." 
Here  the  learned  Judge  lays  down  the  elementary  principle  that 
no  matter  how  the  obligation  to  pay  a  sum  certain  is  created,  the 
remedy  is  the  same,  unless  a  different  one  be  prescribed. 

The  last  of  the  "  very  numerous  authorities  citedy"  is  the  case 
of  Matthews  v.  Offley^  3  Sumner's  Reports,  120,  et  seq.  The 
Yice-Consul  of  the  United  States  instituted  that  suit  against  the 
defendant,  who  was  master  of  the  ship  Gem,  to  recover  the  penal- 
ty of  one  hundred  dollars,  prescribed  by  the  act  concerning  con- 
suls &c.,  of  the  2Sth  February,  1803,  for  the  refusal  to  take  a  des^ 
titute  seaman  of  the  United  States  on  board  of  his  vessel  at  the 
port  of  Smyrna.   The  4th  section  of  that  law  enacts,  that  the  pen- 
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alty  shall  be  sued  for  and  recovered  for  the  benefit  of  the  United 
States,  in  any  court  of  the  United  States.  But  nothing  is  said 
in  the  act  as  to  the  person  by  whom,  or  the  mode  in  which,  this 
penalty  shall  be  sued  for  or  recovered.  That  a  penal  action 
could  be  maintained  on  that  statute  no  one  could  deny.  The 
right  to  sue  for  and  recover  the  penalty  is  expressly  given.  The 
only  difficulty  was  in  relation  to  the  person  by  whom  the  sui 
should  be  brought,  and  the  format  action  which  was  to  be  adopt- 
ed. And  Judge  Story  decided,  "  that  upon  general  principles,  where 
a  pecuniary  penalty  or  forfeiture  is  inflicted  for  any  public  ofience 
or  wrong,  it  seems  clear,  that  the  action  to  recover  the  penalty  or 
forfeiture  must  be  brought  in  the  name  of  the  government,  and 
not  in  the  name  of  any  private  party,  unless  some  other  mode  for 
the  recovery  is  prescribed  by  some  statute  ;  and  the  usual  remedy 
in  cases  of  a  pecuniary  penalty  is  an  action  or  information  of  debt 
by  the  government  itself."  This  is  a  mere  repetition  of  the  doc- 
trine recognized  in  all  the  other  cases.  It  is  too  plain  to  require 
argument,  that  when  the  whole  penalty  is  to  be  recovered  for  the 
benefit  of  the  government,  the  suit  must  be  instituted  in  its  name, 
unless  some  person  is  specially  authorized  to  sue  for  its  use  and 
benefit.  And  how  could  it  be  questioned  that  an  action  of  debt 
was  the  proper  remedy  ?  Bat  suppose  the  law  of  Congress  had 
enacted,  that  every  master  of  a  ship  or  vessel  belonging  to  citizens 
of  the  United  States  who  shall  refuse  to  receive  destitute  seamen 
when  required  so  to  do  by  the  consul,  <fcc.,  shall  on  conviction 
thereof  before  any  court  of  competent  jurisdiction,  be  fined  for 
each  and  every  such  ofience  in  the  sum  of  one  hundred  dollars, 
would  Judge  Story  have  said  one  word  about  an  action  of  debt? 

Does  any  one  of  the  cases  cited  establish  the  position  assumed, 
that  a  penal  action  ought  to  have  been  brought  against  Williams 
under  the  law  of  1817?  Most  assuredly  not.  On  the  contrary, 
the  doctrine  for  which  I  contend  is  recognized  and  illustrated 
in  all  of  them.  There  is  no  penal  action  unless  the  right  to  sue 
for  and  recover  the  penalty  be  given  by  the  statute. 

The  acts  of  our  own  Legislature  are  next  invoked  for  the  pur- 
pose of  proving  that  Williams  should  not  have  been  indicted. 
The  first  volume  of  Moreau's  Digest  is  referred  to,  at  pages  371, 
338,  402.    The  pages  referred  to  are  filled  with  provisions  rela- 


Digitized  by 


Google 


APRIL,  1844.  297 


The  State  v.  WUliams. 


live  to  crimes  and  misdemeanors  punishable  criminally  hy  fine 
or  imprisonment,  or  both,  at  the  discretion  of  the  court.  No  one 
has  ever  pretended,  that  any  of  the  offences  there  enumerated 
could  be  prosecuted  in  any  other  mode  than  by  indictment  or  in- 
formation. 

The  37th  section  of  ttie  act  of  1806  is  cited  to  show,  that  it 
was  not  the  intention  of  the  Legislature  that  the  payment  of  fines 
and  forfeitures  should  be  enforced  by  indictment*  But  a  differ* 
ent  construction  has  been  given  to  that  section  ever  since  its  en- 
actment. The  obvious  intention  of  the  law-maker  was  to  limit 
criminal  prosecutions.  It  was  considered,  that  the  prescription 
of  minor  offences  punishable  by  fine  and  forfeiture  only,  ought 
to  be  shorter  than  that  of  those  of  a  graver  character ;  and  as  re- 
gards the  crimes  of  wilful  murder,  arson,  robbery,  forgery,  and 
counterfeiting,  no  limitation  is  established*  To  infer  from  this, 
that  crimes  and  misdemeanors  for  the  conunission  of  which  a  fine 
only  is  inflicted,  cannot  be  prosecuted  criminally,  is  illogical. 
The  very  title  of  the  act  is  indicative  of  a  different  intention.  Its 
title  is  :  "An  act  for  the  punishment  of  crimes  and  misdemean" 
ors.^  The  fallacy  of  the  argument,  however,  results  beyond  the 
possibility  of  a  doubt  from  the  enacting  clauses  of  the  law  itself. 
The  7th  section  provides,  that "  If  any  person  or  persons  shall  be 
accessory  after  the  fact,  to  any  wilful  murder,  rape,  arson,  robbery 
or  burglary,  he,  she,  or  they  so  offending,  shall,  upon  conviction 
thereof,  be  fined  not  exceeding  five  hundred  dollars,  or  receive  not 
exceeding  thirty-nine  lashes  on  the  bare  back.'^ 

By  a  subsequent  law  the  punishment  of  whipping  has  been 
abolished  as  regards  free  persons ;  consequently  the  only  punish- 
ment that  can  be  inflicted  for  the  offences  enumerated  in  the 
section,  is  a  fine  not  exceeding  five  hundred  dollars.  Yet  would 
it  not  be  absurd  to  say,  that  those  crimes  can,  for  that  reason,  not 
be  prosecuted  criminally  ?  The  11th  section  of  the  same  law  pun- 
ishes misprision  of  felony  by  fine  not  exceeding  three  hundred 
dollars.  Can  this  offence  not  be  prosecuted  criminally  ?  The 
30th  and  32d  sections  likewise  impose  a  fine  for  the  misdemeanors 
therein  set  forth ;  and  to  make  assurance  doubly  sure,  the  33d 
section  declares,  that  all  *'  the  crimes^  offences  and  misdemeanors 
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herein  before  named,  shall  be  taken,  intended  and  constmed  ac- 
cording to  and  in  conformity  with  the  common  law  of  England ; 
and  the  forms  of  indictment,  (divested  however  of  unnecessary 
prolixity,)  the  method  of  trial,  the  rules  of  evidence,  and  all  other 
proceedings  whatever  in  the  prosecution  of  said  crimes,  oflences 
and  misdemeanors,  changing  what  ought  to  be  changed,  shall  be, 
except  as  is  by  this  act  otherwise  provided  for,  according  to  the 
said  common  law." 

All  crimes  are  not  prosecuted  by  indictment,  for  the  act  of  the 
8th  of  March,  1841,  provides,  "  that  in  all  criminal  prosecutions 
in  the  Criminal  Court  of  the  First  District,  for  crimes  and  of- 
fences punishable  by  not  more  than  two  years  hard  labor,  the 
proceedings  may  be  by  information."  There  can  be  no  dispute 
as  to  the  meaning  of  the  word  *'  information"  here.  It  is  an  ex 
officio  criminal  information  filed  by  the  Attorney,  in  the  name  and 
by  the  authority  of  the  State.  Nor  will  it  be  asserted  that  larceny 
is  no  longer  a  crime,  because  "  an  indictment  or  presentment^ 
need  not  now  be  found  or  exhibited  against  the  thief,  in  the 
language  of  the  37th  section  of  the  act  of  1806.  The  prosecti- 
tion  spoken  of  in  that  section  means  a  criminal  prosecution  : 
and  not  an  action  of  debt  on  a  penal  statute.  There  is  no  statute 
in  the  whole  chapter  on  which  a  penal  action  could  be  insti- 
tuted. 

There  are  some,  though  not  many  laws,  to  be  found  in  our 
statute  book  on  which  penal  actions  can  be  maintained.  When 
the  right  to  sue  for  and  recover  the  penalty  is  given,  neither  an 
indictment  nor  a  criminal  information  is  the  proper  remedy. 
The  fine  imposed  on  an  assessor  for  neglect  of  duty,  is  cited  as  an 
instance  of  a  penal  statute  on  which  no  indictment  or  informa- 
tion could  be  maintained.  But  the  reason  of  this  is  obvious.  The 
statute  directs  the  District  Attorney  to  sue  for  the  payment  of 
the  fine.  The  case  of  pedlars  and  hawkers  who  neglect  to  ob- 
tain a  license,  or  to  exhibit  it  when  required,  is  to  be  prosecuted 
criminally,  and  not  by  action  or  information  of  debt,  as  the  court 
seems  to  suppose.  See  the  4th  section  of  the  act  of  22d  February, 
1820. 

As  these  offences  are  punished  by  both  fine  and  imprisonment, 
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it  will  hardly  be  insisted  that  an  information,  of  debt  will  lie  for 
them. 

But  it  is  urged,  that  ''  the  laws  in  relation  to  the  inspection 
of  tobacco,  flour  and  other  articles,  furnish  us  with  many  eases 
where  it  is  not  necessary  to  indict  the  party  to  subject  him  to 
the  fine  or  penalty.^'  An  examination  of  those  statutes  will  show, 
that  the  right  to  ituefor  the  recovery  of  the  penalties  is  expressly 
gi^ea  in  all  of  them.  See  the  9th  section  of  the  act  regulating 
the  inspeetion  of  flour,  beef,  and  pork,  approved  May  3d,  1805. 

The  argument  founded  on  the  "  Bank  Law"  by  which  the 
corporation  and  directors  are  subjected  to  certain  fines  and  forfei- 
tures for  buying,  selling,  bartering  or  trading  for  cotton,  sugar, 
or  any  other  produce,  &c.,  is  answered  in  the  same  manner. 
The  15th  section  of  that  law  enacts: 

"  That  all  fines  and  penalties  under  tliis  act,  shall  be  sued  for, 
as  before  provided,  and  all  sums  recovered  shall  be  paid  over  by 
the  Attorney  General,  less  ten  percent  for  his  own  services,  to  the 
President  of  the  Charity  Hospital  of  New  Orleans,  for  the  use  of 
said  hospital.^ 

There  is  not  a  single  statute  in  this,  or  in  any  other  State  of 
the  Union,  nor  in  England,  on  which  a  penal  action  is  main- 
tainable when  the  power  to  sue  for  and  recover  the  penalty  is 
not  given.  The  difierent  laws  referred  to  in  the  opinions  deliv- 
ered by  the  majority  of  the  court,  all  of  which  I  have  noticed, 
afibrd  the  most  decisive  proof  of  this  assertion.  In  every  instance 
the  right  to  sue  for  and  recover  the  penalty  is  given  in  express 
words.  It  has  already  been  shown,  that  the  act  of  1817  contains 
no  provision  of  that  kind.  On  the  contrary,  the  language  in 
which  it  is  expressed  excludes  the  idea  of  any  suit.  There  is  to 
be  a  prosecution  and  a  conviction  ;  and  the  fine  and  forfeiture  of 
the  slaves  constitute  the  sanction  of  the  law. 

It  is  said  that  the  obligation  of  the  defendant  to  pay  the  fine, 
is  merely  a  civil  one,  which  he  might  have  extinguished  by  pay- 
ment. This  would  probably  be  correct,  if  the  statute  on  which  the 
prosecution  is  based  had  authorized  the  institution  of  a  suit. 

It  is  just  as  unreasonable  to  say,  that  the  fine  imposed  by  the  law 
of  1817  is  a  debt  and  may  be  extinguished  by  payment  before  pro- 
secution and  conviction,  as  it  would  be  for  the  forger  or  robber  to  pre- 
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sent  himself  to  the  warden  of  the  penitentiary,  and  offer  to  undergo 
the  punishment  prescribed  by  law  for  the  crime  of  which  he  had 
been  guilty,  without  being  either  prosecuted  or  convicted.  If 
the  keeper  of  the  penitentiary  was  to  admit  an  individual  under 
such  circumstances,  the  prisoner  could,  of  course,  obtain  his  re- 
lease at  any  time  by  a  habeas  corpus.  And  if  the  Treasurer,  or 
any  other  officer  of  the  State,  were  to  receive  a  fine  to  be  inflicted 
on  the  conviction  of  an  oflence,  before  the  oflender  had  been  pro- 
secuted and  convicted,  can  it  be  doubted,  that  the  party  would 
have  the  right  to  compel  the  officer  to  refund  the  amount  on  the 
ground  that  no  debt  existed  when  the  money  was  paid  ?  The 
debt  arises  from  the  conviction.  And  it  would  be  no  defence  for 
the  Treasurer  to  say  that  the  party  admitted  his  guilt.  If  it  is  a 
mere  civil  debt,  why,  in  case  of  non-payment,  on  conviction,  is 
the  oflender  to  be  imprisoned  for  a  period  not  exceeding  one  year. 
See  the  10th  section  of  the  act  of  18  IS.  1  Bullard  &  Curry's 
Digest,  260.  The  punishment  of  imprisomtient  is  substituted  for 
the  fine  when  the  accused  is  unable  or  unwilling  to  pay  it ;  and 
yet  we  are  gravely  told  that  it  is  a  mere  civil  obligation  to  be  en- 
forced by  a  civil  suit. 

That  the  importation  into  this  State  of  slaves  convicted  of  the 
felonies  enumerated  in  the  act  of  1817,  is  a  serious  public  wrongs 
is  not  denied.  Now  this  ^^  matter  of  public  grievance  to  the 
liberties  and  security  of  the  citizensy'  is  prohibited  by  the  law 
under  which  Williams  was  indicted;  and  a  punishment  is  an- 
nexed for  the  violation  of  its  provisions.  The  court  has  ob- 
served, that  ^Hf  the  Legislature  merely  prohibits  the  doing  of 
an  act  J  and  annexes  no  punishment  to  the  doing  of  it^  no  one  is 
punishable  for  violating  itP  I  would  ask  whether  this  is  not 
"  a  negative  pregnant  with  an  affirmative  ?"  I  conclude  that, 
according  to  the  course  of  reasoning  adopted  by  the  majority  of 
the  court,  the  statute  creates  a  crime  or  misdemeanor. 

I  have  never  contended,  ''  that  an  indictment  would  lie  in  this 
case  on  the  principle  that  when  a  new  offiBnce  is  created  by  an 
act  of  Parliament,  and  a  penalty  is  annexed  to  it  by  a  separate 
clause,  the  prosecutor  is  not  bound  to  sue  for  the  penalty,  but 
may  proceed  to  indict  on  the  prior  clause  for  a  misdemeanor." 
I  observed  incidentally,  that  according  to  the  authorities  cited,  an 
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indictment  may  lie  on  the  prohibitory  clause  of  even  a  penal 
statute  expressly  authorizing  the  institution  of  a  suit  for  the  re- 
covery of  the  penalty ;  bat  not  that  such  was  the  law  in  this 
State.  What  I  insisted  upon  was,  that  the  rule  as  laid  down  by 
Hawkins  was  the  correct  one.    He  says : 

''  Also  it  seems  to  be  a  good  general  ground,  that  whenever  a 
statute  prohibits  a  matter  of  public  grievance  to  the  liberties  and 
security  of  the  subject,  or  commands  a  matter  of  public  conve-  ^ 
nience,  as  the  repairing  of  the  common  streets  of  a  town,  an  of- 
fender against  such  statute  is  punishable,  not  only  at  the  suit  of 
the  party  aggrieved,  but  also  by  way  of  indictment  for  his  con- 
iempt  of  the  staiute^  unless  such  methodof  proceeding  do  mani- 
festly appear  to  be  excluded  by  it." 

"  Also  where  a  statute  makes  a  new  offence,  which  was  in  no 
way  prohibited  by  the  common  law,  and  appoints  a  particular 
manner  of  proceeding  against  the  offender,  as  by  commitment  or 
action  of  debt,  or  information,  &c.,  without  mentioning  an  in- 
dictment, it  seems  to  be  settled  at  this  day,  that  it  will  not  main- 
tain an  indictment,  becatise  the  mentioning  the  other  methods  of 
proceeding  only^  seem  impliedly  to  exclude  that  of  indict- 
ment.  Yet  it  hath  been  adjudged,  that  if  such  statute  give  a  re- 
covery by  action  of  debt,  bill,  plaint,  information,  or  otherwise,  it 
authorizes  a  proceeding  by  way  of  indictment.  Also  where  a  sta- 
tute adds  a  further  penalty  to  an  offence  prohibited  by  the  com- 
mon law,  there  can  be  no  doubt  but  that  the  offender  may  still 
be  indicted,  if  the  prosecutor  think  fit,  at  the  common  law." 

R.  Hunt  and  Grymes,  contra.  The  counsel  for  the  State  de- 
clares, that  the  authorities  cited  by  the  court  only  establish  two 
principles,  which  he  has  always  admitted.  "  1st.  That  penal  ac- 
tions, are  civil  suits  ;  and  2d.  that  an  indictment  is  not  the  pro- 
per remedy  on  a  penal  statute  for  the  recovery  of  the  penalty,  un- 
less that  mode  of  proceeding  is  pointed  out  by  law."  Now,  the 
authorities  were  cited  by  the  court,  to  sustain  the  doctrine  laid 
down  by  Judge  Martin  in  his  opinion  :  ''  That  at  common  law, 
a  penal  action  or  action  to  recover  a  penalty,  is  a  civil  suit.  The 
usual  remedy  in  cases  of  a  pecuniary  penalty,  is  an  action  or  in- 
formation of  debt.  An  indictment  will  not  lie  for  such  a  penalty, 
unless  specially  allowed  by  statute ;  for,  it  is  properly  recoverable 
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as  a  debt ;  and  is  in  no  just  sense,  a  criminal  proceeding."  The 
Attorney  General  therefore,  clearly  admits  the  soundness  of  the 
conclusions  of  the  court  thus  far.  But  he  says,  "  there  has  not 
been  a  single  argument  offered  by  the  majority  of  the  court,  to 
show  that  in  this  case,  the  action  should  be  a  civil  one  f  and  he 
asserts,  that  *'  it  is  taken  for  granted,  that  nothing  but  a  penal 
action  is  given  by  the  act  of  1817,  without  a  single  argument 
being  offered  in  support  of  that  position." 

Is  this  so?  The  act  of  1817  subjects  any  person  who  shall 
bring  certain  slaves  into  this  Slate,  to  a  penalty  of  $500,  for  each 
and  every  such  slave,  &c.  It  provides  no  corporal  or  other  pun- 
ishment for  the  violation  of  this  provision,  but  affixes  merely  a 
pecuniary  mulct  or  penalty  to  the  transgression  of  the  law.  "  The 
statute  upon  which  this  prosecution  was  based,"  says  Judge 
Martin  in  his  opinion,  "  is  purely  penal.  Nothing  is  inflicted  by 
it  but  a  pecuniary  penalty,  or  fine : — no  imprisonment — no  pun- 
ishment : — nothing  but  a  certain,  definite,  fixed  pecuniary  penal- 
ty." Having  thus  decided,  that  the  statute  of  1817  is  purely 
penal,  and  provides  merely  a  pecuniary  mulct  or  penalty  for  its 
violation ;  that  according  to  the  Attorney  General's  own  admis- 
sion, ''  an  indictment  will  not  lie  for  such  a  penalty,  unless  special- 
ly allowed  by  statute ;"  and  i)erceiving  that  no  such  allowaace  is 
made  in  the  act  of  1817,  or  any  other  statute  of  this  State ;  the 
court  concluded,  that  an  indictment  would  not  lie  for  the  recovery 
of  the  penalty  under  the  act  of  1817.  Again,  the  Attorney  Gen- 
eral admits  that  this  court  has  correctly  determined,  that  an  ac« 
tion  to  recover  a  penalty  is  a  civil  action.  The  court  has  further 
determined,  that  under  the  act  of  1817,  a  pecuniary  penalty  alone 
can  be  recovered :  surely  it  necessarily  follows,  that  the  action  to 
recover  the  penalty  must  be  a  civil  action  ;  and  yet  the  Attorney 
General  says,  ''it  is  taken  for  granted,  that  nothing  but  a  penal 
action  is  given  by  the  act  of  1817,  without  a  single  argument 
being  offered  in  support  of  that  position."  And  here  in  truth  the 
whole  case  ends.  The  proceedings  against  Williams  were,  from 
beginning  to  end,  criminal  proceedings,  informal,  erroneous  and 
illegal. 

But  the  Attorney  General  says :  "  I  contend  that  it  is  an  un- 
deniable proposition  that  no  penal  action,  or  suit  for  the  recovery 
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of  a  penalty  can  be  maintained,  unless  the  authority  to  sue  for  it, 
or  to  recover  it,  is  expressly  given  by  the  statute  on  which  the 
action  is  founded.  In  other  words,  the  party  who  brings  a  penal 
action  must  show  his  authority  to  sue,  by  a  provision  in  the  law 
to  that  effect,"  dec.  The  whole  argument  of  the  Attorney  Gener- 
al goes  only  to  this  extent,  that  a  penal  action  will  not  lie,  unless 
express  authority  is  given  to  sue,  totidem  verbis.  Supposing 
this  to  be  true,  it  would  not  follow  that  an  indictment  or  crimi- 
nal action  would  lie  for  the  recovery  of  the  penalty.  Indeed  the 
Attorney  General  in  the  opening  of  his  argument,  admits  that  it 
would  not  lie  ;  and,  therefore,  his  proposition,  if  correct,  would 
not  prove  his  proceedings  in  this  case  to  be  legal. 

But  the  proposition  of  the  Attorney  General  is  not  supported 
by  any  authority,  and  is  erroneous.  His  error  consists  in  the  no- 
tion, that  a  qiri  tarn  action  is  the  only  mode  of  recovering  a 
penalty  civUUer.    A  few  words  will  dissipate  the  error. 

Wherever  a  statute  prohibits  a  thing,  as  being  an  immediate 
offence  against  the  public  good  in  general,  under  a  certain  penal- 
ty ;  the  statute  is  a  penal  statute. 

Wherever  a  part  or  the  whole  of  the  penalty  is  given  to  him 
who  will  sue  for  it,  any  person  may  bring  such  action  or  suit  and 
lay  his  demand,  (according  to  the  common  law,  tarn  pro  domino 
regCj  quam  pro  seipso;)  and  this  action  is  a  ^tn /am  action. 
"But  without  such  penalty  or  part  of  it  be  given,  no  person  can 
sue ;  (2  And.  127.  2  Jones,  234.  2  Hawk.  P.  C.  377 ;)  for  the 
whole  penalty  goes  to  the  King.  2  East,  669.  3  Bos.  &,  Put. 
382.  6  East,  313.  It  hath  been  determined  however,  that 
where  an  informer,  entitled  to  no  part  of  the  penalty,  sues  for  the 
King  and  himself,  the  information  is  not  void,  but  the  whole 
shall  be  adjudged  to  the  King.  Parker,  105.  Hardr.  185." 
Bac.  Abr.  Tit.  Actions  qtn  tam,  (A)  in  notes. 

Admitting  that  no  ordinary  individual  can  sue  to  recover  a 
penalty  by  a  penal  action,  unless  the  statute  creating  the  penalty 
authorizes  him  to  do  so ;  it  is  equally  clear,  that  where  a  statute 
prohibits  a  thing  under  a  certain  pecuniary  penalty,  without 
making  any  appropriation  of  the  penalty,  the  unappropriated  pe- 
nalty goes  to  the  Grown  in  England,  or  to  the  State  in  this  coun- 


Digitized  by 


Google 


304  NEW  ORLEANS, 


The  Stale  ▼.  Williains. 


try ;  and  if  nothing  is  said  as  to  the  recovery^  it  must  be  sued 
for  in  a  court  of  revenue,  and  not  by  indictment. 

This  is  fully  supported  by  the  authorities  relied  on  in  the 
opinion  of  the  court.  For  instance,  take  the  case  of  Domtnus 
Rex  v<  Malland.  The  report  of  that  case  in  2  Strange,  828,  is  in 
these  words : 

<*  Indictment  on  the  statute  of  the  late  King,  12  Geo.  I.  c.  35, 
for  burning  place  bricks  and  slock  bricks  together.  And  on  de- 
murrer, it  was  objected  by  Mr.  Fazekerly,  that  in  this  particular 
instance,  though  a  penalty  of  20^.  per  thousand  was  given,  yet 
there  is  no  appropriation  of  it,  or  any  method  proscribed  in  which 
it  shall  be  recovered,  though  there  is,  as  to  all  the  rest.  And  in 
looking  into  the  act,  it  appeared  this  offence  was  omitted  out  of 
the  clause  which  gave  the  Bricklayers  Company  power  to  sue 
for  the  penalties ;  and  therefore  the  court  held,  that  the  20s.  per 
thousand  was  in  the  nature  of  a  debt  to  the  Grown,  where  the 
unappropriated  penalty  would  go,  and  was  suable  for  in  a  court 
of  revenue,  and  not  by  indictment.  Though  Strange  cited  1 
Mod.  34,  1  Tent.  63,  and  insisted  that  the  20.9.  .ought  to  be  the 
measure  of  the  fine  upon  the  indictment.    Judicium  pro  defP 

Here  there  was  a  penalty  prescribed  by  a  statute ;  there  was 
na  express  power  or  authority  to  sue  given  to  any  person  or  cor- 
paration;  being  unappropriated,  the  penalty  belonged  to  the 
Crown.  The  court  decided  that  it  might  be  sued  for  by  the  King 
in  a  court  of  revenue,  and  not  by  indictment. 

In  Barnardistone,  K.  B.  lOS,  on  an  indictment  on  the  same 
statute,  Mr.  Reeves  is  reported  to  have  said,  that  the  bricklayers 
had  the  right  to  sue  1)y  the  statute,  and  that  therefore  the  indict- 
ment was  wrong.  "  The  court,"  adds  the  reporter, "  did  not  enter 
into  that  exception,  but  said  they  thought  it  bad  upon  another : 
because  an  indictment  does  not  seem  a  proper  remedy,  to  recover 
a  penalty  given  to  the  King  by  an  act  of  Parliament.  They 
thought  this  proper  only  for  a  prosecution  in  the  Exchequer;  so 
arrested  the  judgment.^^ 

In  Yiner's  Abridgment,  tit.  Statutes,  (E.  6,)  Construction  of 
Statutes,  the  same  law  is  clearly  laid  down.  "  (76)  Where  an  act 
of  Parliament  gives  a  particular  penalty,  the  party  shall  not  be 
punished  by  indictment.    (6  Mod.  86.)*'    «  (77)  Where  an  act  of 
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Parliament  gives  a  penalty  to  the  King  for  doing  such  an  act,  and 
does  not  make  it  an  offence  indictable,  the  party  ought  to  be  sued 
in  the  Exchequer  for  the  penalty,  as  for  a  duty  vested  in  the 
Crown,  but  is  not  therefore  indictable.  Gilb.  47.  The  King  v.' 
Manning^ 

"  TV  here  a  thing  is  prohibited  by  statute  under  a  penalty,  if  the 
penalty  or  part  of  it  be  not  given  to  him  who  will  sue  for  the 
same,  it  goes  and  belongs  to  the  King.  2  Hawk.  P.  C.  c.  26, 
§  17.    Rast.  Entr.  433." 

«  Every  statute  made  against  an  injury,  gives  a  remedy  by  ac- 
tion expressly,  or  impliedly.    2  Inst.  66,  74." 

"  Wherever  a  matter  concerns  the  public  government,  and  no 
particular  person  is  entitled  to  an  action,  there  an  action  will  lie 
for  the  King.    lSalk.374." 

"  If  there  be  no  appropriation  of  a  statute  penalty,  it  is  a  debt 
due  to  the  King,  and  suable  in  a  court  of  revenue  and  not  by  in- 
dictment. Yiner's  Abr.  Statutes.  General  Principles,  art.  1,  ch. 
J  96,  s.  37." 

"  10  Co.  76.  An  action  is  a  consequent,  and  a  thing  implied 
in  everything  prohibited  by  a  statute.    2  Inst.  159." 

"Wherever  a  penalty  is  given  by  a  statute,  but  no  suit,  debt 
lies  for  this  penalty.  Yiner's  Abr.  Statutes.  General  Principles, 
art.  6,  ch.  196,  s.  3.  *  Welden  v.  Vesey,  Poph.  176." 

All  these  authorities  show,  that  wherever  an  act  is  prohibited 
under  a  certain  penalty,  and  the  penalty  is  unappropriated,  and 
no  particular  mode  of  recovering  it^s  pointed  out  by  statute,  the 
penalty  belongs  to  the  State,  which  may  sue  for  the  same  in  a 
penal  action,  although  the  statute  does  not  expressly  state  this. 

Salmon's  case,  (I  Lord  Raymond,  64,)  was  cited  by  the  court 
to  show  that  a  civil  action,  debt^  would  lie  to  recover  the  penalty 
affixed  by  statute,  14  Hen.  YIII.  c.  5,  to  practising  physic,  without 
a  license.  The  Attorney  General  says :  "  The  language  of  Chief 
Justice  Holt,  is  too  plain,  to  admit  of  a  doubt.  He  said  that 
the  case  of  debt,  for  tithes  upon  the  statute  of  Edward  YI. 
was  at  first  a  strain  ;  because  it  gave  an  action  of  debt,  whereas 
the  statute  gave  but  treble  damages ;  but  the  party  should  rather 
have  had  an  action  upon  the  statute." 

Nothing  in  Holt's  language  is  intended  to  intimate  that  a  crimi^ 
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nal  action  or  indictment  should  hare  been  resorted  to.  Holt  con- 
sidered debt  a  strain,  because  debt  was  the  proper  action  to  re- 
cover a  snm  certain ;  a  liquidated,  definite  amount ;  while  the 
Istatute  gave  but  treble  damages,  a  sum  uncertain  and  to  be  assess- 
ed :  and  therefore  he  thought  the  party  should  rather  have  had 
•'  an  driion  upon  the  statute  f^  a  different,  but  still  a  civi7  action ; 
not  an  indictment,  a  criminal  prosecution,  as  the  Attorney  Gene- . 
ral  erroneously  infers. 

But  it  is  asserted,  that  the  right  to  sue  was  expressly  given  to 
the  plaintiff  in  Salmon's  case,  by  the  statnte.  This  is  a  mistake. 
The  statute  gave  one-half  the  penalty  to  the  King,  and  the  other 
half  to  the  College  of  Physicians.  Being  entitled  to  one-half  of 
the  penalty,  although  there  is  no  express,  specific  declaration  in 
the  statute,  that  the  college  should  have  a  right  to  sue  for  the 
penalty,  the  law  necessarily  implied  that  the  college  had  that 
right.  Comyn,  in  his  Digest,  verho,  Debt,  A.  (J ),  says  :  "  Debt 
lies  upon  every  contract  in  deed  or  in  law.  As,  if  an  act  of  Par- 
liament gives  a  penalty,  and  does  not  say  to  whom,  nor  by  what 
action  it  shall  be  recovered,  an  action  of  debt  lies  upon  such  sta- 
tute by  the  party  grieved :  as  upon  the  statute,  14  Hen.  VIII.  c.  6, 
(the  very  statute  referred  to  in  Salmon's  case,)  that  every  practi- 
ser  of  physic  in  London,  without  a  license,  shall  forfeit  £6  a 
month,  a  moiety  to  the  King,  and  a  moiety  to  the  College  of  Phy- 
sicians.'* 

The  Attorney  General  asserts,  that  "  Chief  Justice  Marshall 
never  said,  that  almost  ever^f  fine  and  forfeiture  under  a  penal 
statute,  may  be  recovered  in  an  action,  or  an  information  of 
debt."  And  yet  these  are  the  very  words  of  that  illustrious 
Judge,  used  by  him  in  the  caseof  ildams  v.  Woods,  2  Cmnch,  339. 

The  Attorney  General  is  at  a  loss  to  conceive,  what  possible 
bearing  the  case  of  Lyman  can  have  on  the  question  now  be- 
fore the  court.  The  court  quoted  that  case  for  the  great  princi- 
ple which  pervades  it,  and  which  is  applicable  to  the  point  now 
before  us,  viz.,  that  where  a  debt  of  a  sum  certain,  arises  by  sta- 
tute, an  action  or  information  of  debt  is  the  appropriate  remedy 
to  recover  it,  unless  some  other  remedy  is  prescribed  by  the  sta- 
tute; (1  Mason's  Rep.  498,)  or,  to  use  the  language  of  Judge 
Story  himself,  on  another  occasion.  ^<  I  take  it  to  be  clear  that  an 
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information  of  debt  in  the  Exchequer  for  a  penalty,  is  as  much  a 
eivil  proceeding  as  an  action  of  debt.  Without  question,  all  in- 
fractions of  public  lavs,  are  offences ;  and  it  is  the  mode  of  pro- 
secution which  ordinarily  distinguishes  penal  statutes  from 
criminal  statutes.  It  is  laid  down  as  law  in  Rex  v.  Malland,  (2 
Str.  82S,)  that  where  a  pecuniary  penalty  is  annexed  to  an  of- 
fence, and  no  mode  of  prosecution  is  prescribed,  an  indictment 
does  not  lie  thereon ;  but  only  an  information  of  debt  in  the  Ex- 
chequer.  Yet  it  seems  to  be  admitted,  that  the  Court  of  Exche- 
quer has  no  criminal  jurisdiction ;  and,  therefore,  if  the  offence 
had  been  simply  prohibited  without  annexing  a  penalty,  (he 
King's  Bench,  and  not  the  Exchequer,  would  hare  had  jurisdic- 
tion to  punish.'^ 

This  reasoning  answers  the  labored  argument  of  the  Attorney 
General,  that  "  Williams  has  been  guilty  of  a  crime  and  offenice 
hy  the  infraction  ofaptiblic  law/*  Itisexactly,  because  it  i^  for  an 
offence  against  the  public  law,  that  the  penalty  in  the  act  of  1817 
is  giren  to  the  State.  In  2  Vent.  268,  C.  B.  the  court  held,  that 
^  penalties  were  given  to  the  King  for  the  public  good,  and  inte- 
rest of  the  government,  as  well  as  for  the  King's  treasure.  There 
is  no  exception  out  of  this  construction  upon  penal  statutes,  un- 
less they  are  in  recompense  for  the  damage  suffered  by  a  subject, 
ice.  And  this  follows  the  reason  of  the  common  law,  that  fines, 
and  penalties  for  offences  at  law,  go  to  the  King,  as  the  head  of 
the  government;  and  that  was  the  second  reason  the  court  went 
upon,  thai  the  offence  was  principally  against  the  King,  it  be- 
ing against  the  administration  of  justica  This  is  indeed  the 
case  of  all  crimes  of  a  public  nature.  The  King  is  most  evident- 
ly injured  by  them.  Now  who  should  have  the  forfeiture,  or 
penalty,  but  he  that  has  the  greatest  share  in  the  injury."  In  the 
case  of  Thornby  v.  Fleetwood^  1  Comyn's  Rep.  210,  Chief  Jus- 
tice Trevor,  delivering  the  unanimous  opinion  of  the  Court  of 
Common  Pleas,  says^  "  When  an  act  of  Parliament  gives  a  for- 
feiture, and  does  not  say  who  shall  have  it,  if  it  be  for  a  public 
crime  and  offence  against  the  government,  the  law  will  give  it 
to  the  King;  for  though  for  a  private  wrong,  the  penalty  may 
sometimes,  by  way  of  recompense,  belong  to  the  party  grieved, 
yet  for  a  public  offence,  the  law  will  give  it  to  the  King,  as  the 
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head  of  the  public  ;  so  it  was  resolved  in  2  Vent.  268.  3  Lev, 
239.    Sid.  148,86." 

Apply  the  reasoning  of  Judge  Story,  to  the  case  of  WiHiams, 
and  it  will  run  thus  :  Williams'  infraction  of  the  law  of  1817 — 
if  there  was  any  such  infraction — was  doubtless  an  ofience. 
Without  question,  all  infractions  of  public  laws  are  offences ;  but 
it  is  the  well  established  law  of  the  land,  that  where  a  pecuniary 
penalty  is  annexed  to  an  offence,  and  no  mode  of  prosecution  is 
prescribed,  an  indictment  does  not  lie  thereon ;  but  only  a  civil 
action  :  in  other  words,  to  use  the  very  language  of  Judge  Mar- 
tin in  this  case,  '*  where  a  statute  is  purely  penal ;  where  nothing* 
is  inflicted  by  it  but  a  pecuniary  penalty  or  fine ;  no  imprison- 
ment, no  punishment,  nothing  but  a  fixed,  definite,  pecuniary 
penalty ;  and  no  mode  of  prosecution  is  prescribed,  an  indictment 
does  not  lie,  but  only  a  civil  action  to  recover  the  penalty." 

The  Attorney  General  in  his  review  of  the  authorities  cited  by 
the  court,  passes,  sub  silentio,  the  case  of  Marquand,  (2  Gallis. 
Bep.  654.)  But  its  language  is  too  important  to  remain  unnoticed, 
esptsciaily  as  the  following  portion  of  it,  fully  supports  the  opinion 
of  the  court :  "at  common  law,  wherever  a  penalty  is  given,  and 
no  appropriation  or  method  of  recovery  is  prescribed  by  the 
act,  an  action  or  information  of  debt  lies,  and  not  an  indict- 
ment." 

The  Attorney  tSeneral  attempts  to  show  that  the  case  ot  Mat- 
thews V.  OJlef/,  (3  Sumner's  Rep.  120,  121,)  quoted  by  Judge 
Martin,  has  no  bearing  upon  the  point  before  the  court.  But  the 
direct  applicability  of  the  principles  contained  in  the  following 
extract  from  Judge  Story's  decision  in  that  case,  will  be  at  once 
perceived  :  "  Upon  general  principles,  where  a  pecuniary  penalty 
or  forfeiture  is  inflicted /or  any  public  offence  or  wrong,  it  seems 
clear,  that  the  action  to  recover  the  penalty  or  forfeiture  must  be 
brought  in  the  name  of  the  government,  and  not  in  the  name  of 
any  private  party,  unless  some  other  mode  for  the  recovery  is  pre- 
scribed by  some  statute ;  and  the  usual  remedy  in  cases  of  a  pe- 
cuniary penalty,  is  an  action  or  information  of  debt  by  the  go- 
vernment itself.  This  is  the  rule  of  the  common  law;  and 
therefore  it  has  been  held,  that,  a  suit  will  not  lie  by  a  common 
informer  for  such  a  penalty,  unless  power  is  given  to  him  for  that 
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purpose  by  statute  ;  neither  will  an  indictment  lie  for  such  a  ])e- 
nalty,  unless  also  specially  allowed  by  statute ;  for  it  is  properly 
recoverable  as  a  debt,  iu  a  court  of  revenue  by  the  government ; 
«nd  is  in  no  just  sense  a  criminal  proceeding." 

Apply  this  to  Williams'  case :  By  our  statute,  a  pecuniary  for- 
feiture or  penalty  is  inflicted  for  the  public  offence  or  wrong  of 
bringing  a  convict  slave  here  ;  no  mode  to  recover  the  penalty  is 
pointed  out,  and  no  indictment  is  specially  allowed  by  statute. 
An  indictment,  therefore,  will  not  lie ;  the  penalty  is  recoverable 
as*a  debt  in  the  civil  courts,  and  is  in  no  just  sense  a  criminal 
proceeding. 

The  Attorney  General  has  not  cited  a  solitary  case  to  show 
that  an  indictment  would  be  a  proper  remedy  in  the  case  before 
the  court. 

A  re-hearing  having  been  granted,  Martin  and  Garland, 
Judges,  adhered  to  the  opinions  originally  pronounced  by  them. 

BuLLARD,  J.  My  opinion  remains  unchanged  by  the  new  ar- 
jfuments  adduced  for  the  defendant ;  and  I  think  the  appeal 
ought  to  be  dismissed,  for  the  reasons  stated  in  my  first  opinion. 

MoRPHY,  J.  When  this  case  was  last  before  the  court,  I  con- 
curred in  the  opinion  entertained  by  a  majority  of  my  col- 
leagues ;  but  further  reflection  having  brought  me  to  a  different 
conclusion,  it  is  proper  that  I  should  state  briefly  the  grounds  on 
which  it  rests.  I  deem  it  unnecessary  to  go  into  the  inquiry, 
whether  this  court  can  constitutionally  exercise  appellate  criminal 
jurisdiction.  My  individual  impression  has  always  been,  and  still 
is,  that  the  terms  of  the  constitution  are  not  clearly  exclusive  of 
such  jurisdiction :  but,  at  the  same  time,  I  think,  that  after  the 
repeated  decisions  of  this  court,  the  question  can  no  more  be  con- 
sidered as  an  open  one.  The  Legislature,  moreover,  have  never 
made  any  provision  for  the  exercise  of  criminal  jurisdiction  by 
this  tribunal,  and  have  lately  established  a  Court  of  Appeals  in 
Criminal  Cases.  The  only  ground  then  on  which  we  can  en- 
tertain this  appeal  must  be,  that  the  present  is  a  civil  case,  and 
should  have  been  prosecuted  as  such.  It  is  admitted,  on  all  hands, 
that  penal  actions  are  civil  suits,  and  cannot  be  carried  on  by  in* 
dictment,  unless  that  mode  of  proceeding  is  pointed  out  by  the 
statute  denouncing  the  fine  or  penalty.    But  the  question  here,  is. 
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whether  the  act  of  1817,  under  which  Williams  has  been  indicted, 
creates  a  crime  or  misdemeanor  punishable  criminallyi  and  to  be 
prosecuted  by  information  or  indictment ;  or  whether  that  law 
only  gives  a  penal  action,  in  the  legal  acceptation  of  the  term ;  in 
other  words,  whether  it  is  a  penal  statute  as  contradistinguished 
from  a  criminal  law. 

The  statute  enacts:  "That  no  slave  shall  be  imported  or 
brought  into  this,  State,  who  shall  have  been  convicted  of  the 
crimes  of  murder,  rape,  arson,  manslaughter,  attempt  to  murder, 
burglary,  or  having  raised  or  attempted  to  raise  an  insurrection 
among  the  slaves  in  any  State  of  the  Union,  or  elsewhere ;  and, 
if  any  such  should  be,  they  shall,  on  conviction  thereof,  be  seized 
and  sold,  for  cash,  to  the  highest  bidder,  after  fifteen  days  notice 
of  time  and  place  of  sale,  one-half  of  the  purchase  money  to  be 
applied  to  the  use  of  the  State,  and  the  other  half  to  the  infor- 
mer ;  and  any  person  who  shall  import  or  bring  into  the  State 
such  slaves,  knowing  that  they  have  been  convicted  of  any  of  the 
above  mentioned  crimes,  shall,  upon  conviction  before  any  court 
of  competent  jurisdiction,  be  fi.ned  for  each  and  every  such  slave 
in  the  sum  of  five  hundred  dollars,  one-half  to  be  applied  to  the 
use  of  the  State,  and  the  other  half  to  the  use  of  the  informer." 

It  has  not  been,  nor  can  it  be  pretended,  that  the  importation 
into  this  State  of  slaves  convicted  of  any  of  the  felonies  enumera- 
ted in  this  law,  is  not  a  serious  public  wrong,  or  offence.  The 
inquiry  then  is,  how  should  it  have  been  prosecuted  under  our 
laws.  The  Legislature  have  provided,  that  all  prosecutions  for 
capital  or  infamous  crimes,  or  offences  punishable  by  imprison- 
ment at  hard  labor,  shall  be  by  indictment  duly  found  by  a  grand 
jury ;  and  prosecutions  for  all  other  offences  biay  be  by  informa- 
tion. B.  &  C.'s  Dig.  197,  §  42.  This  law  has  been  so  far 
amended  by  an  act  approved  March  8ih,  1841,  that  in  all  crimi- 
nal prosecutions  in  the  Criminal  Court  of  the  First  District  for 
crimes  punishable  by  not  more  than  two  years  hard  labor,  the 
proceedings  may  be  by  information.  These  enactments  entirely 
do  away  with  all  the  difficulties  which  exist  in  the  common  law . 
States,  as  to  what  matters  are  indictable  or  not.  We  have  in  this 
State  no  common  law  offences  punishable  with  fine  and  impri- 
sonment ;  with  us,  all  crimes  and  misdemeanors  must  be  created 
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by  Statute,  and  can  only  be  punished  in  the  manner  provided  for 
by  law.  If  the  Legislature  merely  prohibits  an  act  without  an- 
nexing a  punishment  for  doing  it,  no  one  is  punishable  for  hav- 
ing done  the  act.  As  to  the  manner  of  prosecuting  offences 
against  the  criminal  laws  of  the  State,  it  is  regulated,  as  we  have 
seen,  according  to  the  degree  of  punishment  inflicted  for  their 
commission.  If  our  statutes  are  examined,  it  will  be  found  that 
there  are  many  offences  not  punishable  otherwise  than  by  fines; 
and  that  the  word  punishment  is  not  unfrequently  used  in  refer- 
ence to  the  infliction  of  such  fines.  It  will  be  further  found, 
that  in  some  instances  the  sanction  of  the  law  is  a  fine  or  an  im- 
prisonment, or  both,  at  the  discretion  of  the  court ;  and  that  when* 
ever  the  fine  is  not  paid,  the  punishment  of  imprisonment  for  a 
period  not  exceeding  one  year,  is  substituted  in  lieu  of  it.  B.  & 
Cs.  Dig.  247,  248,  269,  260,  510,  548/  Acts  ©f  1842,  p.  260. 
From  all  these  provisions  of  our  laws,  it  is  fair  and  reasonable  to 
infer,  that  all  offences  for  which  an  indictment  is  not  required, 
may  be  prosecuted  by  information,  whether  the  punishment  de- 
nounced  for  their  commission  be  fine,  imprisonment,  or  both.  If 
hxi  ex  officio  information  could  have  been  filed  against  Williams, 
the  Attorney  General  could,  a  fortiori^  submit  an  indictment 
against  bim  to  a  grand  jury,  as  the  latter  mode  of  proceeding  is 
considered  as  affording  greater  securhy  to  the  accused. 

Blackstone  tells  us,  that  "  Informations  are  of  two  sorts :  first, 
those  which  are  partly  at  the  suit  of  the  King,  and  partly  at  that 
of  a  subject :  and  secondly,  such  as  are  only  in  the  name  of  the 
King.  The  former  are  usually  brought  upon  penal  statutes,  which 
inflict  a  penalty  upon  conviction  of  the  offender,  one  part  to  the 
nse  of  the  King,  and  another  to  the  use  of  the  informer,  and  are  a 
sort  of  qtd  tarn  actions  (the  nature  of  which  was  explained  in  a 
former  volume)  only  carried  on  by  a  criminal  instead  of  a  dvil 
process.""  4  Black.  306.  3  Black.  160.  We  find  also  in  Chitty, 
that  criminat  informations  are  to  be  filed  on  particular  acts  of 
Parliament,  which  inflict  a  penalty  upon  conviction,  one-half  to 
the  use  of  the  King,  and  the  other  to  the  nse  of  the  informer.  He 
also  calls  these  informations  a  sort  of  penal  action,  only  carried 
on  by  criminal  instead  of  civil  process.  1  Chitty's  Criminal 
Law,  137.    These  authorities,  which  stand  deservedly  high,  ap- 
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pear  fully  to  sustain  the  course  pursued  by  the  Attorney  Generah 
They  show,  that  it  is  not  enough  that  a  pecuniary  penalty  be  of 
a  sum  certain,  or  that  a  part  of  it  be  given  to  the  King,  and  the 
other  half  to  an  informer,  to  justify  a  suit,  either  on  the  part  of 
the  King,  or  on  the  part  of  a  common  informer.  If  a  statute  im- 
posing a  fine  does  not  authorize  its  recovery  by  action  of  debt, 
bill,  plaint,  or  information  of  debt,  but  merely  denounces  such 
fine  or  penalty  to  l:e  paid  by  the  ofiender  on  conviction,  the  lav 
is  properly  a  criminal  one,  and  the  ofiender  must  be  prosecuted 
by  information.  The  fine,  in  such  a  case,  is  the  consequence  of 
and  follows  the  conviction,  and  is  to  be  applied  when  recovered, 
in  the  manner  pointed  out  by  the  statute.  It  is  the  mode  of  pro- 
secution which  ordinarily  distinguishes  penal  statutes  from  crimi* 
nal  laws,  because  most  penal  statutes  direct  that  the  penalty  may 
be  recovered  by  action  or  information ;  but  when  the  right  to  sue 
for  and  recover  the  penalty  is  not  given,  the  mode  of  prosecution 
is  the  same  as  under  any  other  criminal  law.  Thus  Blackstone 
and  Chitty  call  an  information  on  statutes  which  infiict  a  fine  or 
penalty  upon  conviction  of  the  offender,  a  sort  of  qui  tarn  action 
to  be  carried  on  by  a  criminal  process,  in  contradistinction  to^i 
tam  actions  properly  speaking,  which  are  civil  suits,  authorized 
generally  by  penal  statutes. 

The  Attorney  General  contends,  that  no  penal  action  or  suit 
for  the  recovery  of  a  penalty  can  be  maintained,  unless  the  au- 
thority to  sue  for  it  or  to  recover  it,  is  expressly  given  by  the 
statute  on  which  the  action  was  founded.  In  this  position 
he  appears  to  be  fully  supported  by  3  Blacks.  160.  Bacon's 
Abridg.  verbo^  Actions,  qui  tam.  2  Hawkins,  ch.  26,  p.  104* 
This  last  writer  says :  <<I  take  it  for  granted  that  they  {qui  tam 
actions)  lie  on  no  statute  which  prohibits  a  thing  as  being  an  im- 
mediate offence  against  the  public  good  in  general  under  a  cer- 
tain penalty,  unless  the  whole  or  part  of  such  penalty  be  express- 
ly given  to  him  who  w\ll  sue  for  it,  because,  otherwise,  it  goes 
to  the  King,  and  nothing  can  be  demanded  by  the  party ;  but 
where  such  statute  gives  any  part  of  such  penalty  to  him  who 
will  sue  for  it  by  action  or  information,  &c.,  I  take  it  to  be 
settled  at  this  day,  that  any  one  may  bring  such  action  or  infor- 
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malion,  and  lay  his  demaod  tarn  pro  domino  rege  quam  pro 
seipsoJ^ 

In  the  latter  case  the  King  may  himself  bring  the  suit ;  but  if 
any  one  of  his  subjects  has  commenced  it  before  him,  be  cannot 
maintain  it.  The  several  decisions  relied  on  by  the  defendant's 
counsel  do  not  contradict,  but  rather  support  this  doctrine.  They 
will  on  examination,  be  found  to  be  based  on  statutes  giving  in 
express  terms,  the  right  to  sue  for  and  recover  the  penalty.  In 
some  of  these  cases  the  question  was  only  as  to  the  form  of  the 
action  to  be  resorted  to,  when  the  right  to  sue  for  the  penalty  is 
given.  These  decisions  show,  that  it  is  well  settled  that  an  ac- 
tion of  debt  is  the  proper  remedy,  but  none  of  them  establish 
that  when,  as  in  the  present  case,  a  statute  prohibits  an  act 
under  a  pecuniary  penalty  to  be  paid  by  the  offender  on  con- 
viction, without  giving  the  right  to  sue  for  the  recovery  of  such 
penalty,  an  action  or  information  of  debt  lies.  It  has  been 
urged  that,  admitting  it  to  be  clear  that  no  ordinary  individual 
can  sue  to  recover  a  penalty  by  a  penal  action,  unless  the  statute 
creating  the  penalty  authorizes  him  to  do  so,  yet,  where  a  statute 
prohibits  a  thing  tmder  a  certain  pecuniary  penalty,  without 
making  any  appropriation  of  the  penalty,  the  unappropriated  pe- 
nalty goes  to  the  Crown  in  England,  and  if  nothing  is  said  as 
to  the  recovery,  that  it  must  be  sued  for  in  a  court  of  revenue, 
and  not  by  indictment.  Admitting  that  the  authorities  quoted  in 
support  of  this  position  show  that  such  is  the  common  law  doc- 
trine on  the  subject,  which  is  by  no  means  clear,  it  appears  to  me, 
that  we  must  be  governed  by  those  provisions  of  our  own  laws 
which  prescribe  the  manner  in  which  crimes  and  offences  are  to 
be  prosecuted  in  this  State,  whatever  be  the  punishment  affixed 
to  them,  unless  the  statute  imposing  a  fine  for  the  violation  of  a 
public  law  authorizes  its  recovery  by  a  penal  action  or  civil  suit. 
The  distinction  between  criminal  laws  and  penal  statutes  is 
clearly  marked  in  our  legislative  enactments,  although  the  sta- 
tutes on  which  penal  actions  can  be  brought  are  not  very  nume- 
rous. They  will  be  found  in  the  inspection  laws,  in  the  laws  in 
relation  to  lotteries,  ferries,  <fcc.  B.  <fc  C.'s  Dig.  601  to  506, 
548.  1  Moreau's  Dig.  477  to  493.  In  these  laws  the  right  to 
sue  for  and  recover  the  penalty  is  allowed  to  the  party  aggrieved, 
Vol.  VII.  40 
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to  a  common  informer,  or  to  the  State.    The  act  of  1932,  giving 
civil  jurisdiction  to  the  Criminal  Court  of  the  First  District,  and 
allowing  an  appeal  to  this  tribunal,  was  no  doubt  intended  to  ap- 
ply to  suits  brought  under  these  laws ;  but  not  to  prosecutions 
which  are  directed  by  law  to  be  carried  on  by  information,  but 
which  may  be  also  by  indictment,  if  the  public  prosecutor  se« 
fit  to  adopt  that  proceeding,  which  is  more  favorable  to  the  ac- 
cused.   The  act  of  1817  is  criminal  law.    It  contains  no  provi- 
sion for  the  recovery  of  the  fine  by  suit ;  its  language  excludes 
the  idea  of  a  civil  proceeding,  as  it  imposes  the  fine  upon  the  con- 
viction'of  the  offender,  and  orders  it  to  be  applied  one-half  to  the 
use  of  the  State,  and  one-half  to  the  use  of  the  informer.    The 
word  informer  in  this  law,  evidently  means  an  informer  in  a  cri- 
minal prosecution,  who  gives  information  to  the  proper  oflScers 
of  the  commission  of  the  offence.    If  the  fine  which  is  imposed 
as  a  punishment  for  the  violation  of  the  act  be  not  paid,  the  law 
substitutes  in  lieu  of  it  that  of  imprisonment  for  a  period  not  ex- 
ceeding one  year.    B.  &  C.'s  Dig.  260,  §  10.    How,  then,  can 
the  obligation  to  pay  this  fine  be  said  to  be  a  mere  civil  debt,  for 
which,  under  our  present  laws  no  imprisonment  exists  7    If  it 
can  at  all  be  viewed  as  a  debt,  it  is  one  which  only  arises  from 
the  conviction  of  the  offender,  and  for  which  he  is  not  legally 
bound  until  such  conviction.    It  can,  moreover,  be  discharged 
by  the  imprisonment  provided  for  in  case  of  non-payment,  while 
an  ordinary  debt  was  not  extinguished  by  the  imprisonment  of 
the  debtor,  when  that  harsh  remedy  was  allowed  by  our  laws. 
In  treating  of  the  different  kinds  of  punishment  known  to  the 
law,  Chilty  remarks :  "  That  fines  are  the  lowest  species  of  pun- 
ishment which  courts  of  justice  have  power  to  inflict."    "  That 
when  an  act  of  Parliament  directs  a  fine  at  the  will  of  the  King, 
this  is  always  understood  to  mean  at  the  discretion  of  the  judges, 
and  they  fix  it  at  their  pleasure  within  constitutional  boundaries  j 
but  when  the  statute  specifies  the  sum  to  be  forfeited,  the  courts 
have  no  power  to  mitigate  it  after  conviction."    He  concludes  by 
saying,  that  "  it  should  seem  that  the  defendant  is  not  entitled  to 
his  discharge  from  imprisonment  in  respect  of  such  ^ne,  on  the 
ground  of  his  being  an  insolvent  debtor,  as  it  is  not  a  debt,  but 
a  punishment  for  a  crime." 
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As  relates  to  the  forfeiture  of  the  slaves,  admitting,  as  it  is  con- 
tended, that  the  proceeding  should  have  been  by  civil  process,  and 
that  there  is  error  in  the  sentence  passed  upon  Williams,  so  far 
as  it  decrees  such  forfeiture  upon  an  indictment  founded  on  that 
part  of  the  statute  imposing  the  fine,  such  an  error  cannot  autho- 
rize us  to  revise  the  sentence  of  the  Criminal  Court.  If,  in  rela- 
tion to  the  slaves,  the  proceeding  was  coram  nonjudice,  the  sen- 
tence has  not  impaired  the  defendant's  title  and  right  of  owner- 
ship in  them.  I  am,  therefore,  of  opinion,  that  the  motion  to 
dismiss  filed  by  the  Attorney  General  should  prevail 

Simon,  J.  The  important  question  which  this  case  presents, 
having  been  fully  investigated  on  a  re-hearing,  a  further  attentive 
consideration  thereof  has  brought  me  to  a  different  conclusion 
from  that  which  I  had  heretofore  adopted.  I  am  now  firmly 
of  opinion,  that  the  Legislature  intended  by  the  enactment  of 
the  act  of  the  29th  of  January,  1817,  under  which  the  defendant 
was  indicted,  to  create  a  crime  or  misdemeanor  punishable  cri- 
minally. The  penalty  or  fine  imposed  upon  the  defendant  upon 
conviciiorif  in  default  of  the  payment  or  the  recovery  of  which, 
the  convicted  party,  under  the  act  of  the  19th  of  March,  1818,  is 
to  be  imprisoned  for  a  period  not  exceeding  one  year^  cannot, 
in  my  opinion,  be  made  the  subject  of  a  penal  action  by  civil 
suit ;  it  must  be  prosecuted  by  an  indictment  or  information. 
Without  entering  into  any  further  discussion  of  the  question, 
which,  I  must  confess,  appeared  to  me  at  the  outset  to  be  a  very 
doubtful  one,  I  deem  it  sufficient  to  refer  to  the  reasons  adduced, 
and  the  authorities  cited  by  my  colleague  Judge  Morphy,  whose 
views  I  have  adopted,  and  to  conclude  with  him,  that  the  present 
appeal  ought  to  be  dismissed 

Appeal  dismissed* 
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John  C,  Williams  v.  The  Bank  of  Louisiana. 

The  refusal  of  a  mortgagee  to  consent  to  the  erasure  of  a  mortgage  will  not  snbject 
him  to  the  payment  of  damages,  though  the  mortgage  had  ceased  to  exist,  where 
there  is  no  proof  of  any  actual  injury,  nor  of  any  fraud  or  bad  motive  on  the  part 
of  the  mortgagee,  who  merely  asserted  a  legal  right  which  he  believed  to  exist. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

R.  N.y  and  A.  N.  Ogdetij  for  the  plaintiff.  This  action 
is  founded  on  art.  2294  of  the  Civil  Code.  The  loss  sustained 
by  the  plaintiff  is  attributable  to  the  wanton  assertion  of  a  right 
to  a  mortgage  on  plaintiff's  property,  which  the  defendants  knew, 
at  the  time,  that  they  had  no  claim  to.  They  are,  consequently^ 
responsible  for  the  damages  sustained.  Percy  v.  MUlaudon,  3 
La.  591.  Thornton  v.  Mansker,  10  La.  12L  The  defendants 
having  no  color  of  title  to  any  mortgage,  malice  must  be  in* 
ferred.  Henry  v.  DuJUho,  14  La.  48.  In  assessing  damages 
the  court  should  consider  the  trouble  and  inconvenience  to  which 
plaintiff  has  been  subjected  in  seeking  relief.  Guice  v.  Harvey, 
14  La.  190.  Plaintiff's  having  complied  with  the  judgment  of  the 
court  in  his  suit  against  Duer,  by  giving  security,  in  order  to 
prevent  delay,  is  not  an  acknowledgment  of  the  correctness  of  the 
judgment.  Pemberion  v.  Zacharie,  5  La.  312.  A  corporation  is 
responsible  for  every  injurious  act  done  by  them.  Rabassa  v. 
Orleans  Navigation  Company,  5  La.  461.  Mabire  v.  Canal 
Bank,  11  La.  86.    2  Kent's  Comm.  284.    3  Pike's  Rep.  398. 

£r.  Peirce,  for  the  appellants. 

Simon,  J.*  The  Bank  of  Louisiana  is  appellant  from  a  judg- 
ment by  which  it  is  made  liable  to  pay  to  the  plaintiff  the  sum 
of  $11,305  91,  as  damages  sustained  by  the  plaintiff  in  conse- 
quence of  certain  repeated  assertions  and  pretensions  made  and 
set  up  by  the  Board  of  Directors,  as  to  the  existence  of  a  conven- 
tional mortgage  on  a  plantation  and  slaves,  previously  sold  by  the 


*  Judges  MoRPHT  and  Gakland,  being  interasled  in  the  question,  did  not  eit  oo 
the  trial  of  this  case. 
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plaintiff  to  one  Duer,  which  mortgage  the  Bank  refused  to  erase 
and  release,  on  being  applied  to  for  that  purpose  by  the  plaintiff. 

The  history  of  this  case  is  as  follows :  The  plaintiff  having 
purchased  at  the  probate  sale  of  the  succession  of  F.  A.  Browder, 
a  certain  plantation  called  the  **  Arlington  Estate,"  with  sixty- 
three  slaves,  and  all  the  agricultural  implements  and  improve- 
ments thereon,  sold  the  same^  on  the  17th  of  July,  1835,  to  Robert 
Duer,for  the  sum  of  $154,000,  of  which  twenty  thousand  dollars 
were  paid  in  cash,  and  the  balance  was  payable  in  ten  instalments 
for  which  the  purchaser  gave  his  notes,  bearing  ten  per  cent 
interest.  This  property,  when  belonging  to  the  estate  of  Brow- 
der,  was  subject  to  a  mortgage,  among  others,  in  favor  of  the 
Bank  of  Louisiana,  which  mortgage  had  not  been  released  at  the 
time  of  the  sale  by  Williams  to  Duer.  The  vendor  retained  his 
mortgage  until  complete  payment ;  and  shortly  after  released  his 
mortgage  on  ten  of  the  slaves. 

The  second  note,  for  $11,007,  having  become  due  in  April, 
1839,  and  having  been  protested  for  non-payment,  Williams,  on 
the  20th  of  May  following,  obtained  an  order  of  seizure  and  sale 
of  the  property  sold  to  Duer,  and  was  about  causing  the  same  to 
be  executed,  when  the  defendant  arrested  his  proceedings  by  an 
opposition  and  injunction,  on  several  grounds ;  among  which  it 
was  alleged, ''  that  the  purchaser  of  the  plantation  and  slaves  was 
exposed  to  the  risk  of  being  disturbed  by  an  outstanding  mort- 
gage in  favor  of  the  Bank  of  Louisiana,  whose  existence  was  not 
declared  at  the  time  of  the  contract,^  and  against  which  the  plain- 
tiff, his  vendor,  was  bound  in  warranty."  This  opposition, 
founded  upon  three  distinct  grounds,  became  the  subject  of  a 
suit  to  which  the  Bank  of  Louisiana  was  not  made  a  party ;  and 
the  District  Court  being  of  opinion,  that  there  was  not  sufficient 
evidence  of  the  extinguishment  of  the  mortgage  in  favor  of  the 
Bank,  directed  as  to  this  ground,  that  Williams  should  give 
security  against  the  incumbrance ;  which  condition  was  imme- 
diately acquiesced  in  by  the  plaintiff,  who,  in  order  to  be  enabled 
to  proceed,  furnished  the  security  required.  The  defendant, 
however,  took  an  appeal  to  this  court ;  and  the  whole  case  hav- 
ing been  brought  up,  the  judgment  appealed  from  was  affirmed. 
See  14  La.  623. 
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It  appears,  further,  that  the  injunction  obtained  by  Duer  hav* 
ing  been  dissolved  by  the  District  Court,  and  the  defendant  hav- 
ing taken  a  suspensive  appeal,  Williams  applied  for  and  obtained, 
pending  the  appeal,  writs  of  sequestration  and  injunction,  and 
had  the  crops  growing  on  the  plantation  sequestered.  This 
proceeding  was  had  by  virtue  of  the  privilege  claimed  by  Williams 
on  the  fruits  of  the  property  seized  ;  and  the  District  Court  hav- 
ing rescinded  and  set  aside  the  writ  of  sequestration,  and  dissol- 
ved the  injunction,  an  appeal  was  taken  by  the  plaintiff  to  this 
court ;  whereupon  the  judgment  of  the  inferior  court  was  rever- 
sed, the  writs  of  sequestration  and  injunction  reinstated,  and  the 
case  remanded  for  further  proceedings.    See  14  La.  632. 

The  record  further  shows,  that  previous  to  Williams'  obtaining 
his  order  of  seizure  and  sale  against  Duer's  property,  applications 
were  made  by  him  (Williams)  to  the  Bank  of  Louisiana,  for  the 
purpose  of  obtaining  from  that  bank  the  release  of  th^  mortgage 
existing  on  the  property  at  the  time  of  his  purchase.  The  Board 
of  Directors  were  advised  by  their  counsel,  that  they  could  pro- 
perly give  a  certificate  stating  that  the  Bank  had  no  claim  upon 
the  Arlington  plantation,  formerly  belonging  to  F.  A.  Browder ; 
such  a  certificate  was  prepared  and  presented  to  the  Bank  on 
the  23d  of  April,  1839,  but  the  Bank  having  refused  to  grant  it, 
the  plaintiff^  on  the  4th  of  May  following,  took  a  rule  on  it  and 
other  persons,  to  show  cause  why  the  different  mortgages  there- 
in stated,  should  not  be  erased  from  the  record  books  of  the  Re- 
corder of  Mortgages  of  the  parish  of  Kast  Baton  Rouge.  The 
object  of  this  rule  was  strenuously  contested  by  the  Bank  of 
Louisiana,  whose  claim  against  the  estate  of  Browder  had  been 
much  reduced,  and  amounted  only  to  $4216  with  interest ;  and 
the  District  Court  having  ordered  all  the  inscriptions  of  mort- 
gages existing  on  the  property  adjudicated  to  Williams,  and, 
among  others,  that  of  the  Bank  of  Louisiana,  to  be  erased  and 
cancelled,  the  Bank  took  an  appeal  to  this  court,  upon  which  the 
judgment  complained  of  was  affirmed.    See  17  La.  378. 

It  further  appears  from  the  evidence,  that  the  Arlington  planta- 
tion having  been  offered  for  sale  by  the  Sheriff  on  the  17th  July, 
1840,  by  virtue  of  the  order  of  seizure  and  sale  heretofore  enjoin- 
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ed  by  Diier,  was  adjudicated  to  the  plaintiff  for  the  sum  of 
$96,000,  making  a  difference  between  the  amount  due  and  the 
proceeds  of  the  sale  of  about  $38,000,  which  is  a  part  of  the  claim 
set  up  by  the  plaintiff  in  the  present  action.  There  is  no  proof, 
however,  that  this  difference  was  exi^lusively  the  result  of  the  de- 
preciation of  property,  between  the  period  of  the  first  seizure  and 
that  of  the  sale,  dt  may  be  attributed  partly  or  wholly  to  the  de- 
preciation which  may  have  taken  place  between  the  date  of  the 
sale  to  Duer,  and  that  of  the  sale  by  the  Sheriff;  and  nothing 
shows  for  what  proportion,  if  any,  the  plaintiff  can  set  up  a  claim 
for  damages  for  the  delay  occasioned  by  Duer's  injunction.  The 
evidence  establishes  Duer^s  complete  inability  to  pay  any  part  of 
the  balance  due  to  the  plaintiff;  but  proves  also  that  his  sureties 
on  the  injunction  bond  are  perfectly  solvent  and  able  to  pay  the 
amount  of  the  bond. 

The  District  Judge  based  his  judgment  in  favor  of  the  plaintiff 
on  the  value  of  Duer's  crop  made  in  1839,  and  on  the  legal  ex- 
penses incurred  iu.the  injunction  suit,  stating  in  his  judgment, 
that  it  is  presumable,  had  it  not  been  for  the  injunction  suit,  that 
the  plaintiff  would  have  obtained  possession  of  the  Arlington  plan- 
tation in  June,  1839,  and  would  not  have  incurred  the  charges  of 
that  suit.  He  estimates  the  crop,  according  to  the  evidence,  at 
$9108  66,  which  added  to  $2197  36  of  costs,  as  shown  by  the 
return  of  the  order  of  seizure  and  sale,  makes  a  sum  of  $11,306  91, 
which  the  defendants  are  condemned  to  pay  to  the  plaintiff. 
'  It  is  first  to  be  noticed,  that  the  existence  of  the  mortgage  in- 
sisted on  by  the  Bank  of  Louisiana,  was  not  the  only  ground 
upon  which  Duer's  application  for  an  injunction  was  founded. 
His  petition  contains  other  grounds,  which,  of  themselves,  would 
have  been  sufficient  to  support  his  demand  ;  and  we  are  not  pre- 
pared to  say,  that  the  refusal  of  the  Bank  to  cancel  a  mortgage 
which  was  to  secure  a  sum  of  only  $4216,  was  the  cause,  nay, 
the  principal  cause  of  Duer's  objecting  to  the  seizure  and  sale  of 
the  property.  It  appears  that  he  complained  of  Williams'  non- 
compliance with  a  subsequent  contract  alleged  to  have  been  en- 
tered into  between  them.  This  was  the  main  cause  of  the  con- 
troversy ;  and  had  the  difficulty  that  existed  between  the  parties 
been  limited  to  the  effect  of  the  Bank's  mortgage,  it  is  evident 
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that  Williams'  acquiescence  in  the  condition  imposed  upon  him 
by  the  judgment  of  the  District  Court,  would  have  put  an  end  to 
the  controversy.  He  was  ordered  to  furnish  security,  which  he 
did  without  further  objection.  He  showed  himself  thereby  fully 
satisfied  with  the  judgment;  and  had  there  been  no  other  impedi- 
ment to  the  SheriflT's  proceeding  to  the  execution  of  the  order  of 
seizure  and  sale,  it  is  clear  that  Duer  would  have  had  no  ground 
for  an  appeal,  and  that  the  dissolution  of  the  injunction  would 
have  had  its  full  effect  14  La.  626.  If  this  be  true,  how  can  it 
be  said  that  the  mortgage  asserted  by  the  Bank  was  the  only 
cause  of  the  injunction  ?  How  can  it  be  pretended  that  without 
the  Bank's  mortgage  there  would  have  been  no  obstacle  to  the 
Sheriff's  executing  the  order  of  seizure  and  sale  ?  The  Judge,  a  - 
quoj  says,  that  it  is  presumable,  had  it  not  been  for  the  injunc- 
tion suit,  the  plaintiff  would  have  obtained  possession  of  the  pro- 
perty in  June,  1839,  and  would  not  have  incurred  heavy  expenses. 
This  is  correct,  as  to  the  consequences  of  the  injunction ;  but  we 
cannot  agree  with  him  as  to  the  cause.  The  Bank's  pretended 
mortgage  was  not  the  principal  or  only  cause,  and  this  cause  had 
ceased  previous  to  the  appeal  taken  by  the  complainant,  Duer. 

Now,  it  is  also  shown  by  the  evidence,  that  some  time  before 
Williams'  application  for  an  order  of  seizure  and  sale,  he  had 
taken  a  rule  on  the  Bank  to  show  cause  why  the  mortgage  sub- 
sequently complained  of  by  Duer,  should  not  be  released.  This 
controversy  was  pending  at  the  time  of  the  executory  process, 
and  Williams  well  knew  that  it  could  not  be  determined  before 
the  day  fixed  for  the  sale.  He  was  aware  that  this  would  be  an 
obstacle  to  the  sale,  and  that,  whether  right  or  wrong,  the  Bank's 
pretensions  would  perhaps  give  Duer  a  right  to  demand  security 
for  the  amount  of  the  mortgage.  Civ.  Code,  art.  2536.  Was  it 
not,  then,  his  duty  to  offer  him  the  security  required  by  law? 
Would  not  such  an  offer  have  put  an  end  to  the  difficulty  ?  This 
he  did  afterwards ;  but  it  is  obvious  that  if  the  offer  had  been 
made  previous  to  the  injunction  suit,  this  ground  could  not  have 
availed  the  debtor  as  one  of  those  upon  which  the  injunction  was 
obtained. 

Prom  the  facts  stated  in  our  decision  reported  in  17  La.  398,  It 
is  clear,  that  the  Bank's  mortgage  had  ceased  to  have  any  effect, 
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long  previous  to  the  executory  proceedings  resorted  to  by  the 
plaintiff;  and  that  the  Board  of  Directors  would  have  run  no  risk 
in  following  the  advice  of  their  able  counsel.  They  were  applied 
to  for  that  purpose  by  the  plaintiff,  and  they  refused ;  but  is  this 
a  reason  why  the  institution  should  be  mulcted  in  heavy  dama- 
ges, when  no  fraud  or  any  other  bad  motive  is  brought  home 
to  the  Board  of  Directors  ?  They  asserted  a  legal  right  which 
they  conceived  had  never  been  lost ;  this  right  became  the  sub- 
ject of  a  serious  litigation,  and  it  did  not  require  less  than  a  de- 
cision of  this  court  to  convince  them,  that  their  pretensions  were 
unfounded,  and  that,  by  their  own  acts,  they  had  lost  their  mort- 
gage. But  again,  why  should  we  allow  the  plaintiff  to  be  com- 
pensated for  the  consequences  (uncertain  as  to  their  being  the 
cause  of  any  injury,)  of  the  error  of  his  adversaries?  Nothing 
shows  that  the  latter  were  not  in  good  faith.  As  directors  of  a 
bank,  they  are  acting  for  others  as  well  as  for  themselves.  They 
had  no  improper  motive  in  view ;  none  in  which  they  could 
have  had  any  interest  but  that  of  securing  the  amount  due  to  their 
institution  ;  and  it  does  not  seem  to  us,  under  the  circumstances, 
that  they  can  be  made  liable  to  pay  any  thing  more  than  the  costs 
of  the  suit  in  which  their  defence  was  unsuccessful,  and  their 
alleged  right  of  mortgage  annulled  and  rejected.  Were  it  other- 
wise, there  would  be  danger  in  asserting  and  endeavoring  to  sus- 
tain a  misconceived  legal  right,  and  this  would  often  be  follow- 
ed by  the  most  unjust  and  injurious  consequences. 

We  have  been  referred  to  the  case  of  Wilkins^  Heirs  v.  Bas- 
sett,  lately  decided  in  the  Western  District,  as  being  analogous 
to  the  present  one;  but  we  think  that  there  is  a  vast  difference 
between  the  two  cases.  There,  Wilkins  who  was  the  defend- 
ant's vendor  and  warrantor,  and  who  had  issued  an  order  of  seiz- 
ure and  sale  against  the  property  to  satisfy  the  claim  for  the  pur- 
chase money,  had  in  his  possession  the  receipts  and  other  vouch- 
ers necessary  to  obtain  the  release  of  a  pre-existing  mortgage  re- 
served in  favor  of  his  own  vendor ;  he  withheld  those  documents, 
thoitgh  called  on  repeatedly  by  his  vendee  and  by  the  Sheriff  to 
get  the  release  of  the  mortgage,  which  was  a  great  obstacle  to  ihe 
Sheriff's  selling  the  property ;  this  he  always  refused  to  do,  and 
the  consequence  was,  that  the  property  could  not  be  sold  but  at  a 
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late  period,  and  at  a  very  great  sacrifice.  He  was  the  active  cause 
of  the  injiqrjTjby  his  constant  refusal  to  get  the  release,  as  he  well 
knew  that  the  mortgage  did  not  exist  and  had  been  paid  for ;  and 
we  said  that,  by  the  terms  of  his  warranty,  he  was  bound  to  clear 
the  property  of  all  encumbrances,  and  was  not  authorized,  by  any 
principle  of  law  or  justice,  to  keep  a  mortgage  hanging  over  it, 
when  it  was  in  the  market  for  sale,  and  it  was  the  interest  of  the 
defendant,  his  vendee,  to  give  a  good  title  and  get  a  fair  price. 
Here,  on  the  contrary,  there  was  no  obligation  on  the  part  of  the 
Bank  to  release  the  mortgage,  unless  the  amount  secured  by  it 
had  been  paid.  There  was  a  balance  yet  due  on  that  amount ; 
and  although  the  mortgage  was  subsequently  pronounced  to  have 
been  destroyed  by  the  acts  of  the  mortgagee,  we  cannot  say  that 
it  was  the  legal,  or  even  the  moral  duty  of  the  Bank  to  erase  it, 
on  being  simply  applied  to  for  that  purpose,  as  they  had  reason 
at  least  to  doubt  whether  their  acts  had  the  effect  of  depriving 
them  of  the  benefit  of  their  security.  If  they  erred,  it  was  in 
good  faith  ;  and  this  cannot  give  to  the  plaintiff  any  right  of  ac- 
tion against  the  Bank,  who  stood  upon  their  legal  rights,  and 
whose  error  could  not  be,  and  was  not  ascertained  but  by  the  re- 
sult of  a  judicial  contest 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  District  Court  be  annulled  and  reversed,  and  that 
ours  be  for  the  defendants  with  costs  in  both  courts. 


Thomas  Gibbes  Morgan  v.  Stephen  Herriman. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Morgan^  appellant,  pro  se. 

Preston^  for  the  defendant. 

Martin,  J.  The  plaintiff  seeks  to  set  aside  the  sale  of  a  fe- 
male slave  and  her  infant  child  purchased  from  the  defendant, 
on  account  of  a  redhibitory  malady.  The  defendant  pleaded  the 
general  issue,  and  called  McParlane,  his  vendor,  in  warranty, 
who  relied  on  the  same  plea. 

There  was  judgment  against  the  plaintiff,  and  he  has  appealed. 
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As  is  often  the  case  in  redhibitory  actions,  the  testimony  is  com- 
plicated. In  weighing  it,  we  have  come  to  a  different  conclusion 
from  that  of  our  learned  brother  of  the  Parish  Court.  This  ren- 
ders it  necessary  that  the  case  should  be  remanded,  at  least  in 
regard  to  the  defendant's  claim  on  his  vendor.  Between  the 
plaintiff  and  defendant,  the  testimony  in  favor  of  the  redhibition 
considerably  outweighs,  in  our  opinion,  that  against  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  re- 
versed. It  is  further  ordered,  that  the  sale  be  annulled ;  that  the 
plaintiff  recover  from  the  defendant  the  sum  of  five  hundred  dol- 
lars, the  part  of  the  price  of  said  slave  which  he  received  from 
the  plaintiff;  and  that  he  return  the  plaintiff's  note  for  the  same 
sum,  which  he  received  as  the  balance  of  the  price  of  said  slave, 
within  twenty  days  from  the  notification  of  the  present  judg- 
ment, or  deposit  the  same,  for  the  use  of  the  plaintiff,  in  the  office 
of  the  clerk  of  the  Parish  Court  within  the  said  time  ;  and  that  in 
default  of  the  return  or  deposit  of  said  note,  the  plaintiff  recover 
from  him  the  further  sum  of  five  hundred  dollars,  with  costs  in 
both  courts  ;  atfi  that  as  to  the  present  defendant,  and  McPar- 
laue,  his  vendor,  the  case  be  remanded  for  further  proceedings. 


Julius  C.  Tupper  and  another  v.  James  H.  Scott. 

The  rights  of  an  assigrnee  of  a  deed  of  trust  executed  in  another  State,  mast  be  de- 
termined by  the  conditions  of  the  assinrament.  In  proceeding  under  the  deed 
of  trust  be  must  conform  to  the  conditions  on  which  it  was  assigned  to  him. 

Where  a  deed  of  trust  requires  that  public  notice  shall  be  given  for  a  certain  num- 
ber of  days  of  any  sale  made  under  it,  the  particular  day  on  which  the  sale  is 
to  take  place,  must  be  notified  to  the  public  for  the  time  required.  If,  after  such 
notice,  the  sale  be  postponed,  new  notice  must  be  given,  for  the  fall  time  re- 
quired, of  the  day  to  which  it  is  postponed. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chart  an,  J. 

Moti  and   W.  M.  Randolph^  for  the  plaintiffs. 

Peyton  and  /.   W.  Smiik,  for  the  appellant. 

BuLLARD,  J.    This  is  an  action  to  recover  of  the  defendant 
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three  slaves,  to  which  the  plaintiffs  assert  title  under  a  trust  sale 
in  the  State  of  Mississippi.  The  slaves,  together  with  other  pro- 
perty, had  been  mortgaged  in  the  form  of  a  deed  of  trust,  by  one 
Saunders,  to  secure  the  payment  of  a  note  due  by  him  to  Polkes, 
Walker  &  Co.,  for  $45f)0  ;  and  the  trustees  proceeded  to  sell  the 
slaves,  and  the  plaintiffs  became  the  purchasers  of  those  sued  for 
in  this  action.  The  deed  gave  to  the  trustees  the  power  to  sell 
the  property  at  auction  to  the  highest  bidder,  at  the  request  of 
the  holder  of  the  note,  by  giving  twenty  days'  notice,  in  any 
newspaper  published  in  Hinds  or  Madison  county,  of  the  time 
and  place  of  sale. 

The  defendant  answers,  after  a  general  denial  of  all  the  facts 
and  allegations  not  admitted,  that  the  plaintiff,  Tupper,  who  is 
an  attorney  at  law,  was  employed  by  him  in  1837  or  1838,  and 
that  he  thus  learned  from  the  defendant  the  fact  that  some  of  his 
slaves  had  been  mortgaged  by  Saunders  without  any  authority; 
that,  taking  advantage  of  this  information,  he  had,  by  various 
contrivances,  managed  to  get  possession  of  the  note  and  deed  of 
trust,  and  to  use  the  same  in  order  to  extort  money  from  the  de- 
fendant ;  that  the  slaves  have  been  since  1836,  to  the  knowledge 
of  the  plaintiff,  Tupper,  the  defendant's  property;  and  that  he 
Tupper,  the  plaintiff,  has  become  the  purchaser  of  all  the  other 
property  included  in  the  deed  of  trust,  without  giving  credit  for 
any  part.  He  further  alleges,  that  all  right  and  title  to  and  in 
the  trust  deed  is  vested  in  him  by  arrangement  with  the  plain- 
tiffs ;  and  finally,  that  all  the  plaintiffs'  proceedings  are  irregular, 
null  and  void,  and  convey  no  title. 

The  view  we  have  taken  of  this  case  makes  it  unnecessary  to  ' 
go  into  a  detail  of  all  the  facts  which  led  to  the  controversy. 
We  will  confine  ourselves  to  an  inquiry  into  the  circumstances 
under  which  the  plaintiffs  became  possessed  of  the  note  and  deed 
of  trust,  and  whether  it  was  not  upon  conditions  inconsistent  with 
their  proceedings  under  it,  and  their  attempt  to  recover  the  slaves 
in  this  suit ;  and  secondly,  whether,  even  supposing  they  had  a 
right  to  sell,  they,  the  trustees,  complied  with  the  formalities  re- 
quired by  the  deed  of  trust. 

The  record  shows,  that  the  plaintiffs  are  the  assignees  of  one 
Puckett,  and  were  so  at  the  time  of  the  trustees'  sale,  at  which 
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they  purchased  the  slaves.  He  had  become  the  assignee  of  the 
deed  of  trust  by  assignment  from  Tupper  and  Walker.  Puckett 
was  examined  as  a  witness,  and  testified  that  most  of  the  property 
embraced  in  the  deed  of  trust,  had  been  sold  by  the  Sheriff  of 
Madison  county,  subject  to  the  deed  of  trust,  and  for  much  less 
than  it  would  otherwise  have  brought ;  that  Saunders  had  already 
paid  about  $2000,  and  that  the  deed  was  assigned  on  the  day  of 
sale  ;  that  Walker  and  Tupper  purchased  the  greater  part  of  the 
property;  that  he,  Puckett,  gave  Tupper  $1000  on  his  half  of 
the  purchase ;  that  the  execution  under  which  the  property  was 
sold,  belonged  to  Puckett,  and  that  the  land  was  bought  for  him  ; 
that  the  property  was  delivered  to  him  with  the  deed  of  trust ; 
that  all  parties  then  considered  the  debt  liquidated  ;  that  when  he 
re-assigned  the  deec^  of  trust  to  Tupper,  it  was  agreed  that  it  was 
to  be  used  solely  to  procure  good  titles  to  the  land ;  that  the  assig- 
nee was  to  consider  the  land  alone  liable  under  the  deed,  and  that 
he,  Puckett,  while  he  held  the  'deed,  had  often  assured  Scott  that 
his  negroes  should  not  be  taken,  as  he  considered  it  settled.  The 
witness  says :  *'  I  told  him  (Tupper)  that  I  considered  the  deed 
of  trust  void  ;  he  replied,  that  he  also  doubted  it,  and  that  Rol- 
lins thought  as  he  did.  I,  however,  agreed  to  transfer  the  deed 
Co  him,  if  he  would  consider  the  land  alone  liable  under  it.'' 

Thus  it  appears,  that  the  plaintiffs  procured  a  re-assignment  of 
of  the  deed  of  trust  and  note,  merely  for  the  purpose  of  extin- 
guishing the  encumbrance  which  they  created  on  the  land  pur- 
chased at  the  Sheriff's  sale,  which  had  been  sold  subject  to  that 
encumbrance. 

Another  witness,  (Wyley,)  annexes  to  his  deposition  a  copy  of 
the  acknowledgment  in  writing  of  Tupper,  in  the  nature  of  a 
counter  letter,  showing  the  conditions  upon  which  the  trust  deed 
had  been  re-assigned  by  Puckett  to  him.  It  is  not  signed  by 
the  assignor,  but  appears  to  have  been  deposited  by  him  subject 
to  his  order  in  the  hands  of  the  witness.  It  shows  the  conditions 
of  the  assignment  to  have  been  somewhat  different  from  what 
Puckett  understood  them.  Tupper  states  the  purpose  for  which 
the  assignment  was  made,  to  have  been  to  secure  him  against 
liability  on  a  bill  of  exchange  drawn  by  himself  and  Walker  on 
Hobson  &  Gooch,  which  was  given  to  Folkes,  Walker  &  Co.,  as 
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a  part  of  the  consideration  for  the  transfer  to  him  and  Walker  of 
the  note  and  deed  of  trust,  which  bill  Purkett  had  agreed  to  take 
lip  when  he  acquired  the  deed  and  note  from  Tupper  and  Walk- 
er, and  he  agrees  to  hold  the  property  embraced  in  the  deed  of 
trust  liable  alone  for  the  amount  of  said  draft,  81600  or  $1700, 
and  for  a  note  of  Puckett's  for  $1000.  He  further  agrees,  that  if 
he  purchases  and  gets  possession  of  the  land,  and  his  title  is  not 
defeated  by  Puckett  or  his  creditors,  he  will  release  him  from  all 
liability  on  the  bill  of  exchange,  and  agrees  to  give  up  his  note 
for  $1000.  Puckett  has  also  a  right  to  redeem  his  property  in 
the  deed  of  trust,  at  any  time  before  Tupper  and  Walker  are  com- 
pelled to  pay  the  bill  of  exchange. 

Whichever  be  the  true  version  of  this  agreement,  or  the  un- 
derstanding between  these  parties,  it  appears  to  us  clear,  that 
Tupper  had  no  right  to  proceed  under  the  deed  of  trust,  without 
showing  at  least  that  the  conditions  had  failed.  So  far  as  it  con- 
cerned Saunders,  the  debt  was  extinct  as  soon  as  his  property 
had  been  sold  subject  to  it,  and  the  purchaser  had  become  the  as- 
signee of  the  debt;  at  least  until  it  was  shown  that  the  property 
thus  sold  was  not  enough  to  pay  it.  Puckett  and  the  plaintiffs 
seem  to  us,  to  have  taken  up  a  correct  impression  at  first  as  to  the 
value  of  the  note  and  deed  of  trust  after  the  sale  of  Saunders'  land, 
especially  after  Puckett  had  promised  Scott  that  the  other  slaves 
should  not  be  seized  and  sold  under  it. 

Even  if  this  were  doubted,  there  is  another  ground  fatal  to  the 
pretensions  of  the  plaintiffs.  The  sale  was  not  made  after  twenty 
days'  public  notice,  as  required  by  the  deed  of  trus"t.  The  sale 
was  on  the  12th  of  January.  The  advertisement  which  was  ^ 
published  first  on  the  5th  of  December,  announced  the  sale  for  the 
25th  of  the  same  month.  On  that  day  it  was  postponed  until  the 
12ih  of  January,  when  the  sale  took  place.  But  there  was  no 
public  notice  for  twenty  days,  that  the  sale  would  take  place  on 
that  day.  The  postponement  of  the  sale  to  a  particular  day,  ought 
to  have  been  notified  for  twenty  days.  The  time  at  which  the 
sale  took  place,  was  not  made  known  to  the  public  twenty  days 
before  the  sale.  From  the  5th  of  December  until  the  25th,  the 
public  was  informed  that  the  sale  "would  take  place  on  that  day, ' 
and  not  seventeen  or  eighteen  days  afterwards. 
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It  is  not  necessary  to  examine  the  questions  of  practice,  which 
arose  in  the  progress  of  the  trial,  being  of  opinion  that  the  plain- 
tiffs cannot  recover  in  any  aspect  of  the  case. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  avoided  and  reversed,  and  ours  is  for  the 
defendant,  with  costs  in  both  courts. 


Stephen   W.  Randall  v.  J.  T.  Laguerenne  and  another. 

The  master  and  othera  employed  in  the  navigation  of  a  vessel,  thoofj^h  servants  of 
the  owners  in  different  grades  of  authority,  are  competent  witnesses  for  their 
employers.  A  witness  is  not  incompetent  because  he  is,  or  has  been  in  the  em- 
ployment of  the  party  who  calls  him. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Benjamin,  for  the  plaintitf. 

Remy  and  SouU,  for  the  appellants. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment 
which  condemns  them  to  pay,  in  solido,  to  the  plaintiff,  the  sum 
of  $1655  17,  being  the  balance  due  on  an  account  in  which  the 
defendants  are  charged,  at  the  date  of  2d  of  January,  1842,  with 
the  sum  of  $3937  50,  for  charter  money  due  him  as  owner  of 
the  schooner  Bella  del  Mar,  from  the  15th  of  May,  1841,  to  that 
date,  being  seven  months  and  a  half,  at  $526  per  month. 

The  answer  admits,  that  the  defendants  chartered  the  schooner 
as  stated  in  the  petition,  but  contends,  that  the  most  important 
'  clauses  contained  in  the  contract  were  violated  by  the  plaintiff, 
to  the  injury,  loss,  and  damage  of  the  defendants.  It  is  further 
alleged  in  the  answer,  that  a  certain  quantity  of  salt  was  deliver- 
ed on  board  of  the  schooner  at  the  port  of  New  Orleans,  which 
the  captain  undertook  to  deliver  at  Vera  Cruz ;  but  that  only  a 
a  part  of  it  was  delivered  to  the  consignees,  thereby  creating  a 
deficit  and  actual  loss  of  $2030,  which  the  defendants  claim  to 
be  compensated  for.  It  is  also  stated,  that  in  violation  of  the 
second  article  of  the  charter  party,  the  captain  and  owners  of  the 
schooner  received  on  board  of  her,  freight  not  belonging  to  the 
charterers^  thus  creating  a  concurrence  of  trade  highly  injurious 
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to  the  defendants,  who  are  thereby  entitled  to  claim  the  sum  of 
$2000,  the  penalty  imposed  upon  the  plaintiff  by  the  charter 
party.  The  defendants,  therefore,  ask  for  judgment  in  reconven- 
tion against  the  plaintiff,  for  the  sum  of  92361  50,  the  balance 
due  on  their  account,  after  crediting  the  plaintiff  with  the  whole 
amount  of  his  demand.  The  record  contains  a  bill  of  exceptions 
to  the  opinion  of  the  Judge,  a  quo,  permitting  the  testimony  of  the 
captain  and  crew  of  the  schooner  to  be  produced  in  evidence. 
The  objection  was,  that  the  steward  and  the  other  persons  whose 
testimony  is  adduced  in  proof,  having  co-operated  with  the  plain- 
tiff to  take  away  during  the  night  the  salt  belonging  to  the  de- 
fendants, ought  to  be  considered  as  interested  parties.  The  infe- 
rior Judge  did  not  err.  There  is  no  proof  in  the  record  of  the 
facts  imputed  to  the  witnesses,  and  it  is  not  even  alleged  in  the 
answer ;  but  even  supposing  such  allegations  to  have  been  set  up, 
the  charges  would  not  render  the  witnesses  incompetent.  It  is 
well  known,  that  a  co-trespasser  is  a  competent  witness  in  behalf 
of  his  confederate,  being,  in  no  event,  interested  in  the  decision  of 
the  suit;  that  a  witness  is  not  incompetent  because  be  is,  or  has 
been  in  the  service  of  the  party  who  calls  him ;  and  that,  although 
all  persons  employed  in  the  navigation  of  vessels,  aredirectservants 
of  the  owners  in  different  grades  of  authority,  this  does  not  ren- 
der them  incompetent  to  testify  on  behalf  of  their  employers.  4 
Mart.  29.  1  lb.  N.  S.  243.  4  lb.  N.  S.  340,  639.  2  lb.  N.  S. 
465.   4  La.  201. 

On  the  merits,  several  witnesses  have  been  examined  to  sustain 
the  defence,  but  the  purport  of  their  testimony  does  not  in  any 
manner  affect  the  plaintiff's  right  to  recover.  It  is  true,  the 
whole  quantity  uf  salt  taken  on  board  was  not  delivered,  but  this 
is  satisfactorily  accounted  for  as  being  the  result  of  uncontrol- 
able  circumstances  and  the  dangers  of  the  sea,  such  as  the  incle- 
mency of  the  weather  and  the  roughness  of  the  sea,  which  caus- 
ed the  vessel  to  leak  so  badly  that  the  pumps  were  in  constant 
activity  until  the  vessel  reached  its  destination.  The  vessel  was 
subsequently  taken  to  a  sea-port  on  the  Gulf  of  Mexico  to  be  re- 
paired ;  and  from  the  facts  disclosed  as  to  the  quality  of  the  salt 
when  received  on  board,  and  the  leaking  of  the  vessel  in  conse- 
quence of  a  gale  experienced  during  the  voyage,  it  is  not  aston- 
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ishing  that  the  salt,  which  had  been  taken  light  and  dry  on  board| 
should  have  fallen  short  by  the  quantity  established  by  the  evi- 
dence. There  is  no  proof  that  any  of  the  salt  was  taken  out  of 
the  vessel  during  the  voyage,  except  that  three  or  four  buckets 
full  were  furnished  by  the  captain  of  his  6wn  salt,  which  was  in 
the  forecastle,  for  the  purpose  of  salting  provisions.  This  salt 
did  not  belong  to  the  cargo.  It  was  a  part  of  about  twenty-five 
sacks  which  the  captain  had  purchased,  and  put  on  board,  in  the 
forecastle  and  in  the  house  on  deck.  These  last  circumstances, 
which  are  the  only  facts  adduced  in  support  of  the  defence,  are 
so  unimportant,  that  it  is  hardly  necessary  to  notice  them. 

On  the  whole,  we  think  the  judgment  appealed  from  is  correct ; 
but  we  are  not  prepared  to  say,  that  this  is  a  case  in  which  dam- 
ages should  be  allowed  for  a  frivolous  appeal. 

Judgment  affirmed* 


John  Donaldson  v.  John  Walker. 

In  an  action  for  a  balance  doe  for  labor  and  materialfl,  an  acconnt  proved  to  hav« 
been  furnished  by  plaintiff  to  defendant,  may  be  ofiered  in  eyidenc*  by  the  lat- 
ter, thongh  not  in  the  hand- writing  of  plaintiff;  bnt  the  plaintiff  may  introduce 
evidence  to  destroy  its  effect 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Schmidt,  for  the  plaintiff. 

Bartlette,  for  the  appellant. 

MoRPHY,  J.  This  action  was  brought  to  recover  $4800  for 
work  and  labor  done,  and  materials  furnished,  in  the  erection  of 
three  houses  for  the  defendant  in  Viller^  street,  and  $81  50  for 
carpenters'  work  done,  and  materials  furnished,  on  another  build- 
ing of  the  defendant's  in  Marais  street.  The  defendant,  after  plead- 
ing the  general  issue,  denies  that  he  is  in  any  manner  indebted  to 
the  plaintiff,  but  avers,  on  the  contrary,  that  the  latter  is  indebt- 
ed to  him.  He  further  avers,  that  this  suit  is  only  brought  [for 
the  purpose  of  annoying  him.  He  pleads  prescription,  and  pray^ 
that  the  suit  may  be  dismissed  with  costs.  Subsequently  to  the 
filing  of  this  answer,  and  while  the  trial  of  the  case  was  progress- 
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iDg,  the  defendant  pleaded  specially,  as  a  peremptory  exception 
founded  on  law,  the  existence  of  a  partnership  between  the  par- 
ties in  relation  to  the  building  of  the  houses  in  question  ;  and 
prayed  that  as  the  petitioner  had  not  sued  for  a  settlement,  he 
should  be  dismissed.  The  Judge  was  of  opinion  that  no  part- 
nership was  proved,  and  gaye  judgment  in  favor  of  the  plaintiff 
for  $4210,  with  privilege  on  the  houses  built  or  repaired,  reserv- 
ing to  the  defendant  his  right  to  prosecute  and  recover  from  the 
plaintiff,  in  due  course  of  law,  all  such  sums  as  he  may  be  enti- 
tled to,  for  moneys  paid  or  materials  furnished  for  the  three 
houses,  the  value  of  which  the  plaintiff  is  allowed  to  recover  in 
this  suit.  After  a  strenuous,  but  ineffectual  attempt  to  obtain  a 
new  trial,  the  defendant  has  appealed. 

From  the  confused  ond  contradictory  character  of  the  evidence 
before  us,  we  would  have  been  disposed  not  to  interfere  with  the 
decision  made  by  the  Judge  below,  were  it  not  that  there  are 
some  features  of  this  case  which  induce  us  to  apprehend  that 
great  injustice  might  be  done,  by  finally  passing  upon  the  rights 
of  the  parties  in  the  present  state  of  the  record.  A  large  number 
of  witnesses  were  examined,  from  whose  testimony  it  appears 
that,  although  it  was  Donaldson  who  principally  carried  on  and 
superintended  the  building  of  these  houses,  payments  were  made 
and  materials  were  furnished  alike  by  both  him  and  the  defen- 
dant. Some  of  the  witnesses  represent  them  as  having  acted  and 
held  themselves  out  as  partners  in  the  undertaking.  The  evi- 
dence shows,  that  there  were  six  houses  constructed  on  lots  origi- 
nally belonging  to  Walker.  Conversations  between  the  parties 
are  stated  by  the  witnesses,  from  which  they  understood  that 
Donaldson,  who  had  a  sum  of  $1800  to  invest,  was,  after  build- 
ing the  six  houses  with  Walker,  to  become  the  owner  of  one-half 
of  the  whole  property.  The  houses  appear  to  have  been  comple- 
ted in  Feb.,  1838,  and  in  June  following  Walker  executed  a  sale 
to  the  plaintiff  of  one  half  of  his  land  for  tl800.  In  this  sale  it 
is  mentioned  that  the  houses  standing  on  the  portion  of  ground 
sold,  were  erected  by  Donaldson  at  his  own  expense.  Whether 
any  settlement  took  place  between  the  parties  in  relation  to  the 
joint  undertaking  for  building  these  houses  does  not  appear ;  nor 
is  it  shown,  except  from  the  sale,  which  purports  to  be  a  cash  one. 
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how  the  price  of  tlSOO  was  paid  by  Donaldson  for  the  ground 
sold  to  him.  It  is  a  somewhat  singular  circumstance,  that  the 
plaintiff,  who  is  represented  as  having  had  only  a  sum  of  $1800, 
should  have  paid  in  cash  the  price  of  the  lots  he  purchased  of  the 
defendant,  after  building  three  houses  for  the  latter,  and  three 
other  houses  for  himself.  But  what  is  still  more  singular,  and 
not  accounted  for  by  the  evidence,  is,  that  after  completing  those 
houses,  the  plaintiff  should  have  remained  more  than  three  years 
and  a  half  without  ever  claiming  of  the  defendant  any  compen- 
sation for  his  labor,  or  the  reimbursement  of  the  large  amount  of 
money  that  must  have  been  expended  on  the  buildings.  This 
suit  was  brought  only  on  the  20lh  of  September,  1841,  and 
one  of  the  plaintiff's  own  witnesses  testifies,  that  the  plaintiff 
told  him  that  the  work  he  had  been  doing  for  the  defendant 
in  Marais  street,  in  February,  1841,  was  to  pay  a  debt  he  then 
owed  him,  the  defendant.  On  the  trial  of  the  case,  the  de- 
fendant offered  in  evidence  an  account  furnished  him  by  the 
plaintiff,  in  May,  1S41,  showing  a  balance  due  to  him  by  the 
plaintiff,  at  that  time,  of  $41  19  ;  but  this  account  was  rejected 
on  the  objection  of  the  plaintiff's  counsel  that  the  account  had 
been  altered,  that  it  did  not  come  within  the  pleadings,  and  was 
not  in  the  hand-writing  of  Donaldson.  We  think  this  account, 
which  had  been  specially  pleaded  in  the  answer,  should  have 
been  admitted,  subject  to  whatever  proof  might  have  been  ad- 
duced to  destroy  its  force  and  effect.*  Upon  the  whole,  we  think 
that  the  ends  of  justice  will  be  best  promoted  by  remanding  this 
case  for  a  new  trial.  Both  parties  may  come  prepared  with  , 
additional  testimony,  and  may  so  shape  their  pleadings  as  to 
bring  to  light  the  true  merits  of  the  case,  and  dispel  the  mystery 
which  seems  to  hang  over  it. 
It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 


*  The  bill  of  ezceptioDB  si^ed  by  the  Judge,  recites  that  defendant  offered  the 
account  in  oTidence  '*  after  having  proTed  that  it  was  furnished  in  April,  or  May, 
1841,  by  plaintiff  to  defendant,  leaving  a  balance  of  $41  19,  due  by  plaintiff  at  the 
time ;  and  that  at  the  time  said  account  was  thus  furnished,  it  contained  all  the 
charges  it  now  does,  and  the  same  credit,  and  was  summed  up  at  the  bottom  as  it 
is  now,  leaving  the  said  balance  due  by  plaintiff." 
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be  reversed,  and  that  this  case  be  remanded  for  further  proceed* 
ings  according  to  law ;  the  plaintiff  and  appellee  paying  the  costs 
of  this  appeal. 


F.  C.  Gillett  v.  Joseph  Landis  and  another. 

In  an  action  to  recover  from  defendants  damagea  for  their  failure  to  deliver  to  plain- 
tiff certain  notet,  which  they  had  improperly  delivered  to  a  third  perM>n,  the  valve 
of  the  notes  at  the  time  they  should  have  been  delivered  to  plaintiff  Is  the  measnie 
a(  the  damages  to  which  he  is  entitled,  no  fraud  being  alleged  or  proved  ;  with- 
out prejudice,  however,  to  his  right  of  action  against  such  third  person  for  the  de- 
liver}' of  the  notes. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Ws  S.  Upton  and  Coolet/,  for  the  appellant. 

Benjamin^  for  the  defendants. 

Simon,  J.  This  case  has  already  been  before  us,  and  was  re- 
manded for  the  purpose  of  assessing  the  amount  of  damages  sus- 
tained by  the  plaintiff.  17  La.  470.  The  controversy  was  sub- 
mitted to  a  jury,  who  found  a  verdict  in  favor  of  the  plaintiff  for 
one  dollar  damages  ;  and  after  an  ineffectual  attempt  to  obtain  a 
new  trial,  he  has  api)ealed. 

The  motion  for  a  new  trial  is  based  particularly  on  the  ground 
that  the  order  of  this  court  remanding  the  cause,  presented  one 
simple  question,  and  but  one  for  the  consideration  of  the  jury, 
viz.:  what  damages  had  Gillet  sustained  by  the  neglect  and  re- 
fusal of  Landis  &  Co.  to  deliver  to  him  the  notes  described  in  the 
petition?  Audit  was  contended  below,  that  the  evidence  clearly 
establishes  that,  in  consequence  of  such  neglect,  Gillett  had  been 
deprived  of  the  opportunity  and  means  of  paying  a  debt  to  the 
amount  of  said  notes  ;  and  that  the  verdict  is  wrong,  because  it 
did  not  decree  the  restoration  of  them. 

We  said  in  our  first  decision,  that "  the  defendants  ought  not  to 
have  delivered  the  notes  to  Joyce ;  that  they  did  so  at  their  peril; 
and  that  they  are,  therefore,  bound  to  make  good  to  the  plaintiff 
the  loss  which  he  may  have  sustained,  from  not  having  bad  in 
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his  possession  at  the  time  they  became  due,  the  three  notes  which 
he  had  a  right  to  claim  of  the  defendants  by  virtue  of  the  trans- 
fer ;^  and  we  added  that,  '<  as  all  that  the  plaintiff  can  require,  is 
to  be  placed  in  the  same  situation  in  which  he  would  have  been, 
if  the  notes  had  been  delivered  up  to  him  by  the  defendants  at 
the  time  he  made  his  application,  said  defendants  cannot  in  jus* 
tiee  be  made  liable  beyond  the  real  value  of  the  notes  at  that 
time-" 

The  evidence  adduced  on  the  question  of  damages  submitted 
to  the  jury,  appears  somewhat  contradictory.  On  the  one  hand, 
it  is  shown,  that  the  notes  of  George  R.  Wright,  (the  drawer  of  the 
notes,)  in  1837,  were  considered  by  some  of  the  witnesses  to  have 
been  good  for  $3000  or  $4000,  and  that  said  witnesses  believed 
him  solvent  in  August,  1837.  One  of  the  witnesses  states,  that 
he  would  like  to  have  got  such  notes  as  those  drawn  by  Wright 
to  the  order  of  Joyce,  payable  at  4,  8,  and  12  months  from  April, 
1837,  each  for  the  sum  of  $1230,  as  he  himself  owed  Wright 
nearly  that  amount,  and  knew  four  or  five  good  men  who  owed 
Wright  as  much  as  $1000  each.  Another  testifies  that  from  tho 
faith  he  had  in  Wright,  he  would  have  taken  these  bills  at  par, 
in  liquidation  of  a  debt  previous  to  Wright's  failure ;  that  at  the 
time,  and  for  two  years  previous,  Wright  was  looked  upon  as  a 
very  honorable  man ;  but  that  after  he  had  something  to  do  with 
the  steamboat  Invincible,  he  became  notorious  for  selling  as  a 
commission  merchant,  and  not  accounting  for  the  sales.  On  the 
other  hand,  it  is  established  that  Wright  failed  in  November,  1837, 
(before  the  second  note  fell  due,)  having  sued  his  creditors  in  the 
Parish  Court  of  New  Orleans.  One  of  the  witnesses  says  that, 
admitting  all  the  persons  whose  names  appear  on  the  notes  to  be 
insolvent,  and  considering  them  so  far  as  relates  to  the  mortgages 
on  the  steamboat,  he  does  not  think  the  notes  were  worth  the 
100th  part  of  a  dollar ;  and  another  proves  that,  having  sued 
Wright  in  1838,  for  the  recovery  of  certain  notes,  he  could  not 
make  a  dollar. 

Under  the  facts  and  circumstances  disclosed  by  the  evidence 
found  in  the  record,  we  do  not  feel  ourselves  authorized  to  say 
that  the  verdict  complained  of  is  manifestly  erroneous.  As  we 
said  in  our  former  decision,  this  case  was  a  proper  one  to  be  sub- 
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mitted  to  a  jury.  The  Judge  below  was  satisfied  with  their  ver- 
dict.  Having  heard  the  witnesses,  he  was  much  better  able  than 
we  are,  to  judge  of  the  degree  of  faith  and  credit  to  be  placed  on 
the  testimony;  and  his  conclusion  was,  that  the  verdict  was  cor« 
rect.    We  cannot  say  that  he  erred. 

With  regard  to  the  three  notes  which  the  appellant  contends 
should  have  been  ordered  to  be  returned  to  him  by  the  defendants, 
unless  full  damages  had  been  decreed  against  them — this  b  the 
very  ground  upon  which  the  plaintiff's  claim  for  damages  was 
based.  The  notes  had  been  improperly  delivered  by  the  defen- 
ant  to  Joyce ;  the  object  of  the  action  was  to  compensate  the 
plaintiff  for  the  loss  by  him  sustained,  in  being  deprived  of  the 
possession  of  said  notes  at  the  time  they  became  due ;  and  we 
understand  the  verdict  of  the  jury  to  be  an  estimate  of  the  value 
of  said  notes  at  the  time  they  should  have  been  delivered  to  the 
plaintiff.  This  is  all  that  the  plaintiff  could  claim  of  the  defend* 
ants,  against  whom  no  fraud  has  beeu  alleged  or  shown  ;  without 
prejudice  however,  to  his  right  of  action  against  Joyce  for  the 
delivery  of  the  notes,  which  the  latter  had  perhaps  no  right  to 
demand  or  receive  from  the  defendants. 

Judgment  affirmed. 


Robert  Heath  v.  The  Commercial  Bank  op  New  Orleans. 

A  promiie  to  pay  a  bill,  made  by  an  endorser  wbo  has  been  discharged  by  ths 
laehe»  of  the  holder,  to  be  binding,  must  have  been  made  with  fall  knowledge 
of  fcuch  laekes,  and  with  the  intonUon  of  waiving  bis  legal  rights.  Direct  proof 
of  such  knowledge  is  net  required ;  it  may  be  mferred  from  circamsUnces  attwid. 
ing  the  promise. 

Money  paid  by  the  endorser  of  a  bill  who  had  been  discharged  by  the  laeheg  of  ths 
holder,  in  ignorance  of  his  disdharge,  may  be  recovered  back,  a  C.  2380- 
There  is,  on  his  part,  no  such  natural  obligation  to  pay,  as  can  prsTent  his  recoT- 
ering  the  amoant  C.  C.  2281.  Per  Curiam  :  His  undertaking  was.  to  pay, 
provided  the  holder  made  due  demand  of  the  acceptor,  and  gave  him  due  notice 
of  non-acceptance  or  non-payment.  His  obligation  was  conditional ;  and  when 
the  condition  failed,  he  was  under  no  obligation,  ehher  natnral  or  civfl,  to  pay. 

Appeal  from  the  District  Court  of  the  First  District,  i5ucAanan,J« 
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Elmore  and  W.  W.  King^  for  the  plaintiflf.  Knowledge 
of  the  fact  that  he  was  discharged  must  be  shown,  in  order  to 
bind  an  endorser  by  a  subsequent  promise  to  pay.  1  Robinson^ 
572.  8  Mart.  148.  11  La.  16.  12  La.  466.  16  La.  317.  Mo- 
ney paid  through  error  may  be  recovered  back.  Civ.  Code, 
arts.  2280, 2284.  Code  of  Pract.  art.  16.  2  La.  129.  Bailey  on 
Bills,  189, 190.  Garland  v.  Salem  Bank,  7  Mass.  408.  Chilty 
on  Bills,  (ed.  1830,)  236,  note. 

Maybin,  for  the  appellants.  The  plaintiff  cannot  recover  back 
the  amount  paid,  having  been  under  a  natural  obligation  to  pay. 
Civ.  Code,  arts.  1751,  1752,  2281,  2284,  2285.  Plaintifl's  claim 
is  similar  to  one  for  the  recovery  back  of  usurious  interest ;  (2  La. 
428  ;)  or  of  an  amount  paid  in  discharge  of  a  debt  barred  by  pre- 
scription. Civ.  Code,  art.  2286.  The  plaintiff  knew,  or  had  the 
means  of  knowing,  all  the  circumstances  attending  the  transac- 
tion ;  and,  in  neither  case,  can  he  recover.  Where  a  payment  has 
been  made  by  an  endorser  in  ignorance  of  the  laches  of  the  hol- 
der, the  amount  can  be  recovered  back  only  where  the  party 
making  such  payment  has  been  prejudiced  by  the  conduct  of  the 
holder,  or  there  has  been  wilful  concealment  on  his  part.  Chitty 
on  Bills,  (Am.  ed.  1826.)  238.  Such  is  also  the  French  law. 
2  Pardessus,  p.  484,  h  434.  4  Favard,  Repert.  verbo,  Quasi  Con- 
trat,  §  12,  p.  680.  It  is  not  pretended  that  any  fraud  was  prac- 
tised on  the  plantiff 

Plaintiff  was  not  entitled  to  notice  of  non-acceptance  from 
England.  3  Kent's  Comm.  107, 108.  ed.  1840.  Besides  the  au- 
thorities there  cited,  see  15  Eng.  Com.  Law  Rep.  245.  9  East, 
347.  2  Halsted,  130.  6  Cowen,  303.  4  Mason,  366.  It  was 
the  duty  of  the  Bank  h^re  to  hare  given  the  notice,  with  which,  the 
plaintiff  residing  in  the  same  city  in  which  the  Bank  is  establish- 
ed, must  have  been  served  either  personally,  or  by  being  left  at 
his  counting  house.  If  any  notice  had  been  served  in  the  first 
way,  he  must  have  known  the  fact ;  or,  if  in  the  latter,  he  must 
have  had  the  means  of  knowing  it.  Debiiys  ▼.  Mollere,  3  Mart. 
N.  S.  320.    It  must  be  inferred  then  that  he  knew,  at  the  time  of 

making  the  promise  to  pay,  that  there  had  been  no  notice. 

MoRPHT,  J.  This  is  an  action  brought  to  recover  back  money 
which  the  plaintiff  alleges  was  paid  through  error  by  his  agent, 
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under  the  belief  that,  as  endorser  of  a  bill  of  exchange  held  by 
the  defendants,  he  was  bound,  when  in  point  of  faet  he  wos  not 
so  bound,  and  had  been  discharged  by  the  failure  of  the  bolder 
of  the  bill  to  gire  him  notice  of  its  dishonor  for  want  of  accep- 
tance. The  evidence  shows  that  the  bill,  which  was  payable 
sixty  days  after  sight,  was  endorsed  by  the  Bank  to  their  agents 
at  Liverpool,  Reid,  Irving  6c,  Co. ;  that,  on  being  presented  to 
the  drawee,  it  was  refused  acceptance,  and  protested  on  the  22d 
of  February,  1842 ;  that  notice  of  this  protest  was  not  given  to 
the  plaintiff,  but  that  on  the  11th  of  June  following,  he  was  duly 
notified  of  the  bill  having  been  protested  for  non-payment,  by  a 
letter  addressed  to  him  by  the  cashier  of  the  Bank.  This  officer 
testifies  that,  in  a  conversation  with  him.  Heath  expressed  his 
willingness  to  settle  for  the  difference  which  might  exist  between 
the  amount  of  the  bill,  and  the  proceeds  of  a  shipment  against 
which  it  had  been  drawn.  The  precise  time  at  which  this  con- 
versation took  place  does  not  clearly  appear.  The  witness  can- 
not say  whether  it  was  prior  to,  or  after  the  date  of  his  letter 
giving  notice  of  the  non-payment  of  the  bill ;  but  that  this  pro- 
mise to  pay  any  sum  which  might  remain  due,  was  made  by 
Heath  before  his  departure,  which  took  place  on  the  25th  of  June, 
1842.  It  is  shown,  that  on  the  arrival  of  Heath  in  England,  and 
on  ascertaining  that  no  notice  of  the  non-acceptance  of  the  bill 
had  been  forwarded  to  him,  he  wrote  to  his  agent  here,  John 
R.  McMurdo,  not  to  pay  the  bill  nor  any  balance  due  on  it, 
as  he  had  been  discharged  by  the  neglect  of  the  holder  to  give 
him  notice ;  but  that  in  the  mean  time,  McMurdo  being  unap- 
prised of  the  defendants'  laches^  had  settled  for  the  balance  ap- 
parently due  to  the  Bank,  to  wit,  $1138  10. 

The  defendants  rely  on  the  promise  to  pay  made  to  their  cashier, 
from  which  they  say  it  must  be  inferred,  that  the  plaintiff  had  no- 
tice of  the  non-acceptance,  or  waived  it,  and  they  aver  that  he  can- 
not recover  back  the  money  paid  in  consequence  of  such  promise 
as  at  the  time  of  making  it  he  knew,  or  had  the  means  of  know- 
ing, the  circumstances  attending  the  transaction.  To  this  it  is  re- 
plied,  that  this  promise  is,  at  most,  but  presumptive  evidence  of  no- 
tice, which  must  yield  to  the  positive  proof  in  the  record  that  no 
notice  of  the  non-acceptance  of  the  bill  was  given  to  the  plaintiff. 
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thnt  such  proniise  cannot  be  viewed  as  a  waiver  of  notice,  as 
there  is  no  proof  that  Heath,  when  he  made  it,  was  apprised  of 
the  want  of  notice,  and  that  he  could  not  waive  that  of  the  exis- 
tence of  which  he  was  not  aware  ;  that  notices^  of  the  dishonor 
of  a  bill  are  either  actual  or  constructive;  that  Heath,  when  he 
made  the  promise,  may  have  believed  that  there  had  been  a  notice 
transmitted  to  him,  though  it  had  not  reached  him  ;  that  under 
this  impression,  he  might  have  considered  himself  liable,  but  that 
it  now  turns  out  that  no  notice  of  any  kind  was  given  ;  that, 
therefore,  the  promise  was  made  in  ignorance  of  the  true  state  of 
the  facts,  and  is  not  binding  any  more  than  the  payment  made 
in  consequence  of  it,  and  under  the  same  mistake.  But  it  is  in- 
sisted, that  Heath  was  not  entitled  to  notice  from  England  ;  that 
as  the  Bank  had  endorsed  the  bill  to  Reid,  Irving  <fc  Co.,  th« 
course  would  have  been  for  those  agents  to  notify  the  defendants 
of  the  protest,  and  for  the  latter  to  have  then  given  notice  to  the 
plaintiff,  their  immediate  endorser;  that  as  both  parties  lived  in 
New  Orleans,  such  notice  must  have  been  either  personally  ser- 
ved, or  left  at  his  counting-house;  that  he  must  have  known  he 
had  not  received  the  first  kind  of  notice,  and  by  proper  inquiry 
and  diligence  might  have  ascertained  that  the  latter  had  not  been 
given  ;  that,  therefore,  the  plaintiff  knew,  or  had  the  means  of 
knowing  that  notice  had  not  been  given ";  and  that  by  his  pro- 
mise and  subsequent  payment,  he  waived  the  right  to  take  ad- 
vantage of  such  want  of  notice.  Nothing  is  better  settled  than, 
that  a  subsequent  promise,  to  be  binding  on  an  endorser  who  has 
been  discharged  by  the  holder's  laches^  must  be  made  with  a  full 
knowledge  of  such  laches^  and  with  an  intention  to  waive  his 
legal  rights.  It  is  true,  that  affirmative  proof  of  such  knowledge 
is  not  required,  and  that  it  may  be  inferred  from  the  circumstan- 
ces attending  the  promise.  In  the  present  case,  they  are  not  such 
as  necessarily  induce  us  to  believe  that  Heath  knew  that  no 
notice  of  non-acceptance  had  been  given.  Although  it  is  suffi- 
cient for  agents  to  give  notice  only  to  their  principals  of  the  dis- 
honor of  a  bill,  it  is  not  unusual  for  them  to  notify  all  the  ante- 
cedent parties,  and  the  plaintiff  may  well  have  believed  that  he 
had  done  so  in  the  present  instance.  As  soon  as  he  discovered 
that  no  such  notice  had  been  given,  he  retracted  his  promise  by 
Vol.  Vir.  43 
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instructing  his  asfeut  not  to  pay  the  bill.  A  promise  thus  made, 
in  ignorance  of  the  facts  which  discharge  a  party,  is  not  binding, 
and  money  paid  under  it  can  be  recovered  back.  Bailey  on  Bills, 
297.  9  Mass.  408.  4  Dallas,  109.  8  Johnson,  384.  12  Johnson, 
423.  12  La  467.  16  La.  317.  This  case  comes  clearly  with 
in  the  purview  of  article  2280,  and  the  following,  of  our  Code, 
which  authorize  the  recovery  of  any  sum  paid  on  the  supposition 
of  an  obligation  which  did  not  exist,  or  from  which  the  party  had 
been  released. 

The  defendants  next  urge  that,  admitting  the  plaintiff  wa» 
under  no  civil  obligation  to  pay  the  bill,  by  reason  of  the 
laches  of  the  holders,  yet  there  was  on  his  part  such  a  natural 
obligation  to  pay  it  as  should  preclude  him  from  recovering  back 
the  amount  paid.  The  undertaking  of  the  plaintiff  was  to  pay 
the  bill  provided  the  holder  made  due  denaand  of  the  acceptor, 
and  gave  him  due  notice  of  the  non-acceptance  of  the  bill.  His 
obligation  was,  therefore,  a  conditional  one.  When  the  condition 
failed  he  was  under  no  obligation,  either  natural  or  civil,  to  pay 
the  bilL    He  was  completely  and  entirely  discharged. 

Judgment  affirmed. 


Caroline  E,  Wilcox  and  Husband  t?.  Stephen  Heni>erson. 

Though  a  minor  who  has  heen  emancipated  by  marriage  become  a  widow  before 
the  age  of  twenly-one,  she  wiU  not  return  to  the  stale  of  pupila^re. 

A  tutor,  not  shown  to  liaTe  received  any  property  belonging  to  his  ward,  has  no 
account  to  render. 

To  render  valid  the  ratificatiom  of  an  obligation  against  whieh  an  action  of  nullKy 
or  rescission  would  lie,  the  act  of  ratification  must  state  the  substance  of  the  ob- 
ligation, the  motive  of  the  action  of  nullity  or  rescission,  and  the  intention  to  sup- 
ply the  defect  on  which  such  action  woukl  be  founded.     C.  C.  2252. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Johnson^  L 

T.  Gr.  Morgan^  for  the  plaintiffs, 

Elamj  for  the  appellant. 

Garland,  J.  The  petitioner,  Caroline  E.  Wilcox,  represents 
that,  on  the  1st  of  January,  1842,  she  being  then  a  minor,  and 
also  the  widow  of  the  late  H.  A.  S.  Mussenden,  was  induced  by 
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the  defendant,  to  make  a  promissory  note  payable  to  him  for 
$5366  92,  with  interest  at  ten  per  cent  from  date.  She  avers, 
that  the  note  was  given  without  consideration,  and  at  a  time 
when  she  was  incapable  of  contracting,  or  binding  herself  by  any 
such  obligation.  She  further  alleges  that,  on  or  about  the  12th 
of  March,  1842,  the  defendant  induced  her  to  draw  a  draft, 
or  order  on  W.  &  J.  Montgomery,  of  New  Orleans,  for  the 
sum  of  $823  61,  without  consideration,  and  upon  the  unjust 
and  improper  representation  that  said  sum  was  owing  by  her, 
when  it  was  not.  She  further  avers  that,  on  or  about  the  9th  of 
August,  1842.  shortly  after  her  marriage  with  her  present  hus- 
band, the  defendant  procured  from  him  a  promissory  note  drawn 
by  Henry  Doyle,  for  the  sum  of  $3125,  with  interest  at  six  per 
cent  per  annum,  from  the  1st  of  June  previous  until  paid,  which 
note  is  her  property  and  was  transferred  without  consideration, 
being  intended  as  an  appropriation  to  discharge,  in  part,  the  afore- 
said note  of  $5886  92    This  note  she  claims  to  recover  also. 

She  further  represents,  that  she  is  joint  owner,  with  George 
Henderson,  of  a  plantation  called  the  Forest  Plantation,  with  a 
large  number  of  slaves,  situated  in  the  parish  of  West  Feliciana, 
and  that  the  defendant  has  for  the  years  1839,  1840  and  1841, 
received  the  revenues  of  the  same,  and  not  accounted  for  them. 
The  crop  for  the  year  1839  was  564  bales,  and  the  nett  proceeds 
822,024  61 ;  that  of  1840  was  366  bales,  and  the  nett  proceeds 
$13,027  62 ;  and  that  of  1841  was  316  bales,  and  the  nett  pro- 
ceeds $11,481  52;  to  one-half  of  all  which  she  is  entitled,  and 
yet  defendant  refuses  to  account  to  her  for  it,  her  said  portion  be- 
ing $23,266  97.  The  petition  concludes  with  a  prayer  for  an 
account  of  the  proceeds  of  the  crops  and  interest ;  also,  for  a  res- 
titution of  the  note  of  the  petitioner  for  $5886  92,  and  of  that  of 
Doyle  for  $3126,  with  interest  as  staled,  and  for  $823  61,  the 
amount  of  the  draft  mentioned  ;  and  for  a  judgment  to  meet  the 
different  allegations. 

The  defendant  for  answer  denies  all  the  allegations  not  spe- 
cially admitted  ;  and  avers,  that  it  is  true  he  was  appointed  tutor 
to  the  plaintiff,  Caroliiae,  as  stated  in  the  petition,  but  that  before 
he  received  any  property  belonging  to  her,  she  was  emancipated 
by  her  marriage  with  H.  A.  S.  Mussenden.  He  admits  that  dur- 
ing the  years  1839,  1810  and  1841,  he  had  the  control  and  man- 
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agemcnt  of  the  Forest  Plantation,  the  joint  property  of  the  plain- 
tiff, Caroline,  and  her  brother,  but  that  he  did  not  adnainister  her 
interest  as  tutor,  but  as  agent,  at  the  request  of  herself  and  her 
husband,  Mussenden,  to  whom  he  has  faithfully  accounted  and 
paid  every  thiug,  the  correctness  of  which  accounts  cannot  be  ex- 
amined in  this  action,  and  have  not  been  legally  questioned.  He 
further  avers,  that  wh^n  the  petitioner  executed  her  note  on  the 
1st  January,  1842,  it  was  for  an  acknowledged  balance  due  on 
account  of  the  administration  of  her  revenues,  which  it  was  com- 
petent for  her  to  make, and  relative  to  which  shecould  contract; 
and  that  subsequently,  when  arrived  at  the  age  of  majority,  she 
ratified  and  confirmed  the  correctness  of  these  acts,  and  has  never 
authorized  any  one  to  question  them.  He  specially  denies  the 
averment  that  the  draft  of  $823  61,  was  given  without  considera- 
tion, and  upon  his  representation  that  she  owed  the  amount  when 
she  did  not.  He  avers,  that  the  note  drawn  by  Doyle  was  trans- 
ferred in  part  payment  of  the  note  of  the  petitioner  Caroline, 
dated  January  1st,  1842,  which  was  for  a  balance  of  an  account 
stated  and  rendered  on  the  31st  December,  1841.  He  further  al- 
leges, that  all  the  transactions  referred  to,  resulted  from  his  man- 
agement of  the  interest  of  the  petitioner  Caroline,  in  the  plan- 
tation aforesaid,  and  the  settlement  of  the  affairs  of  Mussen- 
den, her  late  husband,  agreeably  to  her  request.  He  alleges, 
that  no  error  is  disclosed  or  stated  that  requires  examina- 
•-tion,  or  gives  a  cause  of  action.  After  a  special  reservation  of 
claims,  which  he  intends  hereafter  to  present  for  the  board  and 
education  of  the.petitioner  Caroline,  the  defendant  proceeds  to 
claim  a  balance  of  $2761  92  with  interest,  as  due  on  the  note 
given  on  1st  January,  1842 ;  and  asks  for  a  judgment  in  recon- 
vention. 

By  an  amended  answer,  the  defendant  denies  that  the  petitioner 
Caroline  E.  Wilcox  authorized  the  institution  of  this  suit,  and 
the  averments  in  the  petition  that  the  note  and  draft  were  obtain- 
ed without  consideration,  and  when  she  was  incapable  of  con- 
tracting, and  propounds  interrogatories  to  her  to  know  if  she  did 
authorize  the  proceedings  and  averments.  To  these  interroga- 
tories she  answered,  that  she  knew  of  the  existence  of  the  suit, 
and  left  the  control  and  management  of  the  business  to  her  bus- 
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band.  After  these  answers  were  given,  the  defendant  again 
amended  his  answer,  and  alleged,  that  as  Wilcox,  the  husband 
of  the  plainiifF  Caroline,  had  assumed  the  control  of  the  case,  and 
of  the  personal  actions  of  his  wife,  he  had  approved  and  ratified 
the  drawing  of  the  draft,  as  he  ha^  in  December,  1842,  settled  the 
affairs  of  the  Forest  Plantation  for  that  year  with  defendant,  and  in 
the  account  stated,  the  draft  on  W.  &  J.  Montgomery  was  charged 
wilh  interest  and  costs  of  protest ;  to  prove  which  facts,  interrog- 
atories were  propounded  to  Whitman  Wilcox,  the  husband,  who 
answered  that  the  draft  was  not  included  in  the  settlement ;  that 
he  expressly  forbade  the  firm  of  W.  <fc  J.  Montgomery  from  pay- 
ing it ;  and  that  it  was  in  no  manner  recognized  in  that  settle- 
llement,  which  was  not  final,  but  intended  merely  to  ascertain 
the  portion  of  George  Henderson  in  the  crop  of  that  ye'»r. 

In  January,  1843,  the  plaintiffs  amended  their  petition,  and  in- 
terrogated the  defendant  as  to  whether  the  wa^es  of  the  overseer 
on  the  plantation  for  the  year  1841  had  been  paid,  and  if  not,  to 
whom  he  looked  for  payment.  The  answers  admit  that  the 
wages  have  not  been  paid,  and  that  the  overseer  looks  to  the  plain- 
tiffs for  payment  About  the  same  time,  the  defendant  filed  an 
exception,  that  the  District  Court  is  without  jurisdiction  to  in- 
quire into  his  acts  as  tutor,  and  can  only  decide  upon  those  as 
agent  of  the  plaintiff  Caroline,  and  of  her  former  husband,  all  his 
acts  as  tutor  having  been  ratified  by  an  aa  passed  on  the  30th 
of  May,  1842- 

The  facts  necessary  to  be  stated  are,  that  a  number  of  years 
ago,  the  defendant  took  into  his  family  the  plaintiff  and  her 
brother,  who  are  his  niece  and  nephew,  and  who  had  lost  their 
father,  the  brother  of  defendant,  when  they  were  very  young. 
They  had  little  or  no  property,  and  he  was  in  very  moderate  cir- 
cumstances, with  a  considerable  family  to  support ;  yet  the  plain- 
tiff and  her  brother  were  always  treated  as  the  children  of  the  de- 
fendant. When  the  late  Stephen  Henderson  died,  in  the  year 
1838,  the  plaintiff,  her  brother,  and  the  defendant,  became  his 
heirs,  and  were  legatees  named  in  his  will  for  some  moderate  leg- 
acies ;  but  by  the  compromise  entered  into  in  1839  in  relation  to 
that  rather  extraordinary  testament,  all  these  parties  suddenly 
became  possessed  of  large  fortunes.     Fn  the  early  part  of  the  month 
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of  April,  1839,  the  defendant  was  appointed  tutor  to  his  niece 
and  nephew,  and  in  a  few  weeks  after,  the  former  was  married  to 
one  H.  A.  S.  Mussenden,  both  of  them  being  minors,  and  before  the 
compromise  was  completed.  An  under-tator  was  appointed,  and 
to  complete  the  compromise,  it  seems  a  curator,  ad  hoCj  was  also 
appointed  to  represent  Mussenden  and  his  wife.  By  this  compro- 
mise, the  Forest  Plantation,  slaves,  &c.,  valued  at  nearly  $100,000, 
and  assets  to  a  large  amount,  fell  to  the  plaintiflf  and  her  brother, 
which  plantation  and  slaves  remained  without  partition  until 
December,  1842.  In  his  answer  the  defendant  avers,  and  the 
evidence  shows  it  to  be  true,  that  after  he  was  appointed  tutor, 
he  received  nothing  of  value  on  account  of  the  plaintiff  previous 
to  her  marriage;  and  he  also  alleges  that,  although  he  managed 
and  controlled  the  Forest  Plantation  and  its  revenues,  he  did 
so,  not  as  her  tutor,  but  as  agent  of  herself  and  her  husband, 
both  being  emancipated  by  their  marriage,  and  also  as  tutor  of 
George  Henderson,  her  brother,  who  owned  one-half  of  it.  In 
the  subsequent  stages  of  this  controversy,  the  defendant  endea- 
vored to  recall  this  admission,  and  insisted  strongly,  in  the  Pro- 
bate Court  of  West  Feliciana,  when,  in  1842,  he  was  sued  for  a 
partition,  that  he  was  tutor ;  and  there  was  some  difficulty  in  get- 
ting possession  of  the  portion  of  the  land  and  slaves  belonging  to 
the  plaintiff  Caroline.  He  also  contended,  that  the  District  Court 
could  not  compel  him  to  account ;  and,  in  fact,  every  means 
which  able  and  ingenious  counsel  could  devise,  have  been  re- 
sorted to  for  the  purpose  of  defeating  this  action.  On  the  5th  of 
March,  1840,  the  plaintiff  Caroline,  and  her  former  husband,  gave 
the  defendant  a  receipt  in  full  for  her  share  of  the  crop  made  on 
the  Forest  Plantation  in  1839,  and  no  complaint  is  made  that  it 
was  executed  in  fraud  or  error.  On  the  28th  of  August,  1840, 
the  defendant  gave  Mussenden  a  receipt  for  a  draft  of  $2507  79, 
drawn  on  W.  <fe  J.  Montsfomery,  which  he  says  will,  if  paid,  be 
in  full  of  all  accounts  against  him  and  wife  to  that  date.  This 
draft,  it  subsequently  appears,  was  paid  by  W.  &  J.  Montgomery, 
and  charged  to  the  plaintiff,  Caroline,  and  her  first  husband. 
These  documents  show  that,  at  the  close  of  the  summer  of  1840, 
the  parties  had  closed  their  accounts.  In  the  month  of  Decem- 
ber, 1840,  Mussenden  being  in  bad  health,  determined  to  seek  a 
milder  x^limate,  and  the  plaintiff  (his  wife,)  accompanied  him  to 
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several  of  the  West  India  Islands,  where,  in  the  month  of  June, 
1841,  he  died.  Previously  to  leaving  Baton  Rouge,  on  the  17tb 
of  December,  1840,  Mussenden  and  his  wife  gave  the  defendant 
a  general  power  of  attorney  to  act  for  them,  by  virtue  of  which 
he  administered  all  their  afiairs,  signed  and  endorsed  notes, 
some  of  them  payable  to  himself,  atyd  did  all  that  seemed 
proper  to  himself.  When  Mussenden  left  the  State,  the  de- 
fendant held  his  notes  given  for  the  price  of  a  printing  press 
and  establishment  for  publishing  a  newspaper,  for  upwards  of 
$4500,  payable  in  April,  1841,  and  April,  1842.  He  also  owed 
some  other  debts,  but  to  what  amount  is  not  shown.  The  de- 
fendant bad  the  first  series  of  these  notes,  due  rn  April,  1841,  dis- 
counted in  bank  ;  and  when  they  fell  due,  he  paid  a  part  on  them, 
and  renewed  the  notes  as  agent,  paying  the  curtailment  and  in- 
terest out  of  the  revenues  of  the  plantation,  or  the  profits  of  the 
printing  establishment,  which  wa(s  carried  on  for  Mussenden's 
benefit,  in  his  absence,  and  the  expenses  charged  to  him  ;  but  we 
see  no  credit  for  any  proceeds  from  it.  He  also  sold  one-half  of 
the  establishment  to  Hueston  for  $2500,  on  a  credit ;  and,  as  soon 
as  he  heard  of  Mussenden's  death,  took  out  letters  of  administra- 
tion on  his  estate,  and  in  October,  1841,  before  the  plaintiff  Caro- 
line returned  to  the  State,  sold  all  his  property,  for  upwards  of 
$3000,  and  took  into  his  possession  a  large  amount  of  accounts  pur- 
porting to  be  owing  to  the  printing  establishment,  some  of  which 
have  been  collected.  The  household  furniture  was  purchased 
in  the  name  of  the  plaintiff  Caroline,  and,  so  far  as  the  record  in- 
forms us,  she  has  not  paid  for  it.  In  December,  1841,  she  re- 
turned to  this  State,  and  in  a  short  time  after,  renounced  the  com- 
munity of  acjMW/*  existing  between  her  and  her  late  husband, 
and  left  his  succession  in  the  defendant's  bands,  who  continues 
to  be  its  administrator,  so  far  as  we  know. 

On  the  31st  of  December,  1841,  the  defendant  presented  to  the 
plaintiff  Caroline,  (she  being  still  under  twenty-one  years  of  age,) 
two  accounts ;  one  in  the  name  of  herself,  and  the  other  in  the 
name  of  her  late  husband  and  herself,  containing  a  variety  of 
items,  some  relating  to  the  plantation  and  her  expenses  abroad, 
and  some  to  her  late  husband's  affairs,  including  one  or  more  of 
the  notes  given  by  Mussenden  for  the  newspaper  establishment, 
and  held  by  defendant.    By  these  accounts  he  made  it  appear 
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that  the  plaintiff  was  indebted  to  him  in  the  sum  of  $5886  92, 
for  which  he  took  her  note,  payable  on  demand,  with  interest  as 
stated  in  the  petition.  In  these  accounts  errors  are  alleged  to 
exist,  on  account  of  which  it  is  prayed  that  the  note  may  be  re- 
turned and  cancelled.  Either  from  design  or  accident,  or  from 
not  possessing  a  competent  knowledge  of  the  mode  of  keeping  ac- 
counts, the  defendant  has  mingled  his  individual  affairs,  those  of 
the  Forest  Plantation,  in  which  his  nephew  is  interested,  and 
those  of  the  succession  of  Mussenden  in  the  same  settlement,  and 
makes  the  plaintiff  lial)le  to  him  for  all.  The  first  item  in  his  ac- 
count agarnst  Mussenden  and  wife,  is  a  charge  of  84939  38  with 
interest,  as  the  amount  of  their  account  due  to  W.  <k  J.  Mont- 
gomery, on  31st  December,  1840;  and  the  second  is  an  item  of 
$2746  76,  with  interest,  as  owing  to  the  same  persons  on  the  8th 
of  March,  1841.  When  we  turn  to  the  accounts  of  Messrs. 
Montgomery,  which  are  in  evidence,  we  find  that,  on  the  31st  of 
December,  1 840,  they  acknowledge  a  balance  against  themselves 
in  favor  of  Mussenden  of  $4925  87  ;  on  the  8th  of  March,  1841, 
there  is  a  balance  of  $43  59  in  his  favor  ;  and  on  the  31st  of  De- 
cember, 1841,  the  same  merchants  acknowledge  a  balance  in 
their  hands  in  favor  of  Muisenden's  estate  of  $5519  48.  Al- 
though the  plaintiff  Caroline,  as  soon  as  she  returned  to  the  State, 
renounced  the  succession  of  her  first  husband,  she  is  regularly 
charged  with  many  of  his  debts ;  and  the  items  are  mingled  in 
a  manner  difficult  to  be  understood.  Some  short  time  after  this 
settlement  took  place,  the  plaintiff  Caroline  arrived  at  the  age  of 
majority;  and,  in  the  latter  part  of  the  spring  of  1842,  it  being 
rumored  that  she  was  about  to  marry  her  present  husband,  the 
defendant  conceived  the  plan  of  having  a  ratification  of  his  acts 
in  relation  to  different  matters,  particularly  in  relation  to  that  of  the 
compromise  made  with  the  heirs  of  Stephen  Henderson ;  and  in 
that  act,  which  was  drawn  by  the  defendant  himself  on  the  book 
of  the  Parish  Judge  and  ex  officio  notary  public,  among  many 
other  things,  it  is  stated,  that  she  has  received  of  the  defendant 
$625,  being  her  fourth  of  a  sum  of  money  received  by  him  from 
the  executors  of  Stephen  Henderson,  previous  to  the  compromise, 
but  of  which  no  mention  is  made  in  any  account.  She  is  also 
made  to  declare,  that  she  has  received  the  one  half  of  the  nett 
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amount  of  the  crops  and  revenues  of  the  Forest  Plantation  for  the 
years  1839,  1840,  and  1841,  specifying  the  amount  of  each  year's 
revenue.    The  act  then  proceeds  to  declare,  that  on  a  settlement 
of  accounts  on  the  31st  of  December,  1841,  the  appearer,  (mean- 
ing the  plaintiff  Caroline,)  was  indebted  to  him,  (the  defendant,) 
in  the  sum  of  $5886  92,  for  money  and  advances,  for  which  sum 
she  has  given  her  note,  dated  on  the  1st  of  January,  1842,  with 
ten  per  cent  interest,  "  which  she  hereby  acknowledges  and  con- 
firms."   Then  follows  an  acknowledgment,  that  she  has  received 
full  and  satisfactory  accounts  and  vouchers  of  the  administration 
of  the  defendant,  both  as  tutor  and  superintendent  of  the  Forest 
Plantation.    The  evidence  shows  that,  a  few  days  before  the 
]>assing  of  this  act,  defendant  sent  to  the  plaintiff  Caroline,  by  his 
clerk  and  man  of  all  work,  the  accounts  on  file,  and  left  them 
with  her  several  days  for  examination ;  but  what  vouchers  ac- 
companied them,  is  not  shown  with  much  certainty.    It  is  proved, 
that  when  these  documents  were  left,  she  looked  over  them,  and 
complained  of  the  charges  of  interest,  when  the  witness  who  car- 
ried them  assured  her,  there  was  nothing  wrong,  but  that  if  there 
was,  it  was  his  (witness')  error,  and  not  that  of  the  defendant. 
She  then  said,  that  she  supposed  all  was  right ;  and  expressed  a 
wish  that  the  defendant  should  not  be  informed  that  she  had 
complained ;  and  intimated  her  willingness  to  sign  whatever  act 
should  be  prepared.    The  one  she  did  sign  was  writtqp  out  by 
the  defendant,  without  the  slightest  communication  with  the 
plaintiff  Caroline,  read  over  by  him  to  her  in  the  notary's  office, 
in  presence  of  the  witnesses,  and  signed  without  objection  ;  ^the 
accounts,  so  far  as  they  related  to  any  acts  of  tutorship,  not  being 
submitted  to  the  inspection  of  the  Probate  Judge,  who  was  the 
notary  public,  and  present  at  the  time. 

The  evidence  further  shows,  that  the  plaintiff  Caroline,  al- 
though a  woman  of  ordinary  understanding,  was  married  at  an 
early  age,  to  a  husband  not  arrived  at  the  age  of  majority ;  that 
she  gave  no  attention,  or  but  little,  to  accounts ;  that  she  had  been 
brought  up  by  the  defendant  as  one  of  his  children,  and  had  the 
most  unlimited  confidence^  in  him ;  that  after  her  marriage  he 
continued  to  transact  most  of  the  business  in  which  she  was  in- 
terested, up  to  the  moment  of  passing  the  act  of  discharge,  and 
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even  afterwards,  for  we  see  that  he  continued  to  manage  the 
plantation  during  the  year  1842 ;  and  the  possession  of  her  half 
of  it,  and  of  the  crop  of  that  year,  were  only  obtained  after  legal 
proceedings,  bitterly  contested  for  several  months,  after  her  second 
marriage.  The  note  of  Doyle  was  transferred  to  the  defendant 
at  his  request,  a  few  weeks  after  the  marriage  with  Wilcox,  when 
the  latter  seems  to  have  had  but  little  information  in  relation  to 
the  property  belonging  to  his  wife,  and  supposed  she  was  largely 
indebted  to  her  uncle.  It  was  also  attempted  to  be  proved,  that 
the  plaintijQf  Caroline,  had  promised  to  pay  all  the  debts  oC  Mus- 
senden,  except  one,  which  effort  resulted  in  establishing  that  she 
had  expressed  a  strong  desire  that  these  debts  should  be  paid, 
but  not  that  she  promised  to  discharge  them  out  of  her  own 
means.  A  witness  named  McFadgen,  swears  to  a  positive  pro- 
mise, or  rather  to  an  admission  of  a  promise,  made  to  him  pri- 
vately and  in  a  low  tone  of  voice,  not  heard  by  any  one  else,  and 
after  the  commencement  of  this  suit.  This  witness,  from  his  own 
account,  is  a  kind  of  agent  of  all  work  of  the  defendant,  and 
evidently  testifies  under  a  strong  bias  in  favor  of  his  employer. 

The  District  Judge  seems  to  have  listened  to  all  the  evidence 
with  much  patience.  He  saw  the  witnesses,  and  heard  not  only 
them,  but  the  parties  also,  answer  the  questions  propounded  to 
them  ;  and  being  fully  satisfied  that  there  were  serious  errors  in 
the  settlement,  gave  a  judgment  in  favor  of  the  plaintiffs,  order- 
ing the  note  given  on  the  1st  day  of  January,  1842,  to  be  deliver- 
ed up  to  be  cancelled,  and  the  note  of  Doyle  to  be  returned,  or, 
in  default  thereof,  a  judgment  to  be  given  against  defendant  for 
its  amount  with  interest ;  from  which  the  latter  has  appealed. 

We  have  no  doubt  that  the  plaintiff  Caroline  and  Mussenden, 
were  both  emancipated  by  their  marriage  in  April,  1839 ;  and 
we  have  as  little  that  she,  by  becoming  a  widow  in  1841,  pre- 
vious to  the  age  of  majority,  did  not  thereby  return  to  a  state  of 
pupilage.  The  absurdity  of  such  a  proposition  will  be  strongly 
illustrated  by  the  fact,  that  before  she  was  twenty-one  years  old, 
she  was  a  mother  and  a  widow,  and  consequently  the  tutrix  of 
her  minor  child.  It  would  be  somewhat  strange  to  see  a  widow 
representing  her  child  as  natural  tutrix,  whilst  she  was  herself 
subject  to  the  control  of  a  dative  tutor. 
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It  is  not  shown  that  the  defendant,  as  tutor,  received  anything 
belonging  to  the  plaintiflf  Caroline,  in  the  short  period  between 
his  appointment  as  such,  and  her  marriage  ;  therefore,  according 
to  the  doctrines  stated"  in  the  case  of  Wilson  v.  Craighead,  (6 
Robinson,  429,)  and  in  previous  decisions,  he  had  nothing  to  ac- 
count for  in  that  capacity.  Of  course,  all  thai  has  been  said  in 
the  case  in  relation  to  the  administration  as  tutor  and  the  rendi- 
tion of  an  account  and  vouchers  as  such,  may  be  passed  over 
wirhout  comment,  being  irrelevant  to  the  case.  After  the  com- 
promise among  the  heirs  and  legatees  of  Stephen  Henderson  in 
1839,  the  defendant  acted  as  the  agent  of  the  plaintiff  Caroline, 
and  as  tutor  of  George  Henderson,  in  the  management  of  the 
plantation.  In  the  transactions  with  Shipley,  Walker,  and  Mus- 
senden,  in  relation  to  the  sale  of  the  printing  establishment  and 
the  transfer  of  the  notes,  the  defendant  was  acting  for  himself. 
In  December,  1840,  when  the  defendant  took  a  power  of  attorney 
from  Mussenden  and  his  wife,  all  parties  seemed  to  understand 
their  relationship;  that  was  not  altered  until  Mussenden  died, 
and  the  defendant  became  his  administrator,  in  the  autumn  of 

1841.  If  the  defendant  had  administered  separately  the  interests 
confided  to  him  in  his  different  capacities,  there  would  have  been 
but  little  risk  of  confusion  and  error ;  but,  as  he  has  conducted 
the  business,  it  was  almost  impossible  to  prevent  mistakes ;  and 
some  gross  errors  are  apparent  in  the  accounts  rendered  when 
the  note  sued  for  was  executed,  and  the  act  of  the  30th  May, 

1842,  passed.  The  shortest  and  best  mode  of  making  a  correct 
settlement,  as  it  appears  to  us,  is  to  put  the  parties  in  the  position 
they  stood  in,  on  the  31st  of  December,  1841.  Then  a  fair  set- 
tlement can  be  made  of  the  plantation  affairs  and  accounts,  be- 
tween the  defendant,  as  tutor  of  George  Henderson,  and  the 
plaintiff  Caroline ;  also  between  her,  and  the  defendant  as  her 
agent ;  and  between  him,  and  the  succession  of  Mussenden  ; 
and  if  the  defendant  can  hold  the  plaintiff  Caroline  responsible 
for  the  debts  of  her  former  husband,  the  question  can  be  tried 
separately.  How  the  parties  will  stand,  when  the  rights  of  each 
are  separately  investigated,  remains  to  be  seen  ;  but,  as  the  mat* 
ter  now  stands,  the  defendant  has  an  advantage  acquired  by  as- 
serting his  pupil's  rights  in  his  individual  name,  and  charging 
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the  plaintiff  Caroline  with  the  debts  of  the  succession  he  admin- 
isters ;  also  in  charging,  as  paid  by  himself,  what  the  Messrs. 
Montgomery  have  paid  out  of  the  proceeds  of  the  crops  from  the 
plantation.  The  testimony  satisfies  us,  that  the  plaintiff  Caroline 
was  not  capable  of  understanding  correctly  accounts  rendered  in 
t!ie  manner  those  were  by  the  defendant ;  that  she  relied  confi- 
dently on  his  acts  and  assurances;  and  that  she  has  fallen 
into  errors  of  a  grave  nature,  such  as  will,  in  our  opinion,  avoid 
the  note  executed  at  the  time. 

We  do  not  think  the  act  passed  on  the  30th  of  May,  1842,  a 
sufficient  ratification  of  the  previous  transaction.  It  does  not  state 
any  errors  or  omissions  which  it  was  intended  to  correct  or  ratify, 
and  is  a  mere  repetition  of  a  previous  promise,  which  the  party 
supposed  to  be  obligatory,  not  then  being  informed  of  the  errors 
that  made  it  voidable  or  void.  Article  2252  of  the  Civil  Code, 
and  the  decision  of  this  court  in  1  Robinson,  457,  bear  directly  on 
this  point ;  and  state  what  is  necessary  to  make  a  complete  ratifi- 
cation. Nor  does  the  giving  of  the  note  of  Doyle,  on  account  of 
the  larger  one  given  to  the  defendant,  make  the  case  stronger. 
The  amount  of  the  note,  though  paid  in  full,  co!ild  have  been  re- 
covered back,  if  paid  in  error.  It  is  a  cause  which  will,  in  all 
cases  where  proved,  avoid  a  contract ;  and  the  party  is  entitled  to 
relief,  even  on  a  contract  which  has  been  executed. 

The  plaintiffs  have  asked  us  to  amend  the  judgment,  by  allow- 
ing the  sum  of  $823  61,  the  amount  of  a  draft  drawn  by  the  plain- 
tiff Caroline,  on  W.  &  J.  Montgomery,  the  proceeds  of  which 
went  into  the  hands  of  the  defendant,  for  the  purpose  as  he  al- 
leges, of  paying  a  portion  of  Mussenden's  notes,  falling  due  in 
1842.  As  our  judgment  will  open  all  the  matters  in  controversy 
between  the  parties  for  future  investigation,  we  will  leave  this 
claim  to  be  examined  with  the  others. 

The  judgment  of  the  District  Court  is  therefore  aflirmed,  with 
costs  in  both  courts  ;  but  this  judgment  is  not  in  any  manner  to 
prejudice  or  affect  any  claims  the  parties  may  have  against  each 
other,  arising  out  of  or  included  in  the  settlements  made  on  the 
31st  of  December,  1841,  and  in  May,  1842. 
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William  M.  Beal  «.  Caleb  P.  Alexander.  48  704| 

The  ^rnishees  having  bonded  certain  property  attached  by  plaintiff,  a  third  per- 
son sabeequently  intervened  claiming  the  property  and  praying  for  a  dissolu- 
tion of  the  attachment.  On  an  exception  by  plaintiff  on  the  ground  that  the 
property  had  been  released  on  the  execution  of  the  bond,  the  intervention 
was  dismissed.  Per  Curiam:  Property  attached  is  represented  by  the  bond 
given  for  its  release  only  as  to  the  attaching  creditor,  and  for  the  sole  purpose  of 
satisfying  any  judgment  he  may  obtain.  Third  persons,  claiming  it  as  owners 
after  it  has  been  bonded,  must  look  to  the  property  itself,  which  is  no  longer  un- 
der the  control  of  the  court. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

Hoffman,  for  the  plaintiiar. 

T.  Slidell,  for  the  appellants. 

MoRPHY,  J.  This  suit  was  brought  against  the  defendant,  a 
resident  of  Mississippi,  as  the  endorser  of  a  note  drawn  to  his 
order  by  the  Bank  of  Grenada,  located  in  that  State,  at  Grenada, 
and  made  payable  at  the  counting-house  of  the  plaintiff,  in  the 
city  of  New  Orleans.  A  number  of  bales  of  cotton  were  attach- 
ed in  the  hands  of  Nugent,  Turpin  &  Watt,  as  garnishees,  which 
were  afterwards  bonded  by  the  latter.  The  defendant,  through 
the  counsel  appointed  to  represent  him,  pleaded  the  general  i^sue, 
and  averred,  that  he  had  been  induced  to  endorse  the  note  sued 
on  under  the  idea  conveyed  and  held  out  to  him  by  Beal  at  the 
time,  that  he  was  merely  endorsing  the  same  as  a  director  of  the 
Bank  of  Grenada,  and  that,  without  such  representation,  and 
the  suggestion  on  the  part  of  Beal  that  he  was  not  binding 
himself  personally,  he  would  not  have  endorsed  the  said  note. 
He  further  pleaded  as  a  bar  to  this  action,  the  pendency  of  an- 
other suit  in  Mississippi,  between  the  plaintiff  and  himself,  on  the 
same  note,  and  prayed  for  the  dismissal  of  this  suit  on  the  ground 
that  the  property  attached  herein,  and  whereby  alone  jurisdiction 
could  be  vested  in  the  court  below,  was  not  his  property,  but  that 
of  the  commercial  firm  of  Chisholm  &  Minter,  of  Mississippi. 
The  latter  intervened,  claiming  the  dissolution  of  the  attachment, 
and  alleging,  that  at  the  time  of  levying  the  same,  and  previous 
thereto,  they  were  the  lawful  owners  of  the  cotton  seized,  and 
are  entitled  to  said  cotton,  or  its  proceeds  in  the  hands  of  Nugent, 
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Turpin  &  Watt ;  and  that  if  they  be  not  entitled  to  the  cotton  as 
absolute  owners,  they  have  a  lien  or  privilege  thereon,  for  loans 
and  advances  to  the  said  C.  P.  Alexander,  made  in  good  faith  in 
the  State  of  Mississippi,  and  before  the  cotton  was  shipped,  to 
the  amount  of  •10,000,  &c.  A  peremptory  exception  was  taken 
by  the  plaintiff  to  the  petition  of  intervention,  on  the  ground,  that 
long  prior  to  the  filing  thereof,  the  property  attached  had  been 
bonded  by  the  garnishees,  and  released  from  seizure  under  the 
condition  of  satisfying  such  judgment  as  might  be  rendered  in 
the  suit.  This  exception  having  been  sustained,  and  judgment 
given  below  in  favor  of  the  plaintiff,  both  the  defendant  and  the 
intervenors  have  appealed. 

The  right  of  Chisholm  &  Minter  to  claim  the  cotton,  or  its 
proceeds,  by  intervention  in  this  suit,  after  it  had  been  bonded, 
was,  in  our  opinion,  correctly  disallowed.  Property  attached  is 
represented  by  the  bond  given  for  its  release,  only  with  regard  to 
the  attaching  creditor,  and  for  the  sole  purpose  of  satisfying  any 
judgment  he  may  obtain  in  the  suit ;  but  as  to  third  persons, 
who  set  up  a  claim  to  it  as  owners  after  it  has  been  bonded,  they 
must  look  to  the  property  itself,  which  is  no  longer  under  the 
control  of  the  court.     1  Robinson,  277.     18  La.  57. 

As  relates  to  the  suit  between  the  original  parties,  an  attempt 
has  been  made  to  show  by  testimony,  that  at  the  suggestion  of 
the  plaintiff,  the  note  was  endorsed  by  Alexander  and  by  one 
Sims,  who  were  directors  of  the  Bank  of  Grenada,  without  re- 
sponsibility, and  merely  to  give  it  a  negotiable  form,  and  a  more 
business  like  appearance.  But  this  hypothesis,  so  improbable 
and  absurd  in  itself,  is  entirely  inconsistent  with  the  evidence  in 
the  case.  It  is  shown,  that  the  Bank  passed  a  resolution  to  trans- 
fer to  the  defendant  and  Sims  a  sufficient  number  of  notes  to  in- 
demnify them  in  the  sum  of  $9000,  for  which,  the  resolution 
says,  they  had  become  liable  as  endorsers  of  two  notes  for  the 
Bank,  one  of  which  is  the  very  note  sued  on  ;  and  in  addition  to 
this,  it  is  shown,  that  on  receiving  the  notice  of  protest,  the  de- 
fendant wrote  to  the  plaintiff,  urging  him  not  to  bring  suit 
against  him,  fully  admitting  his  liability,  and  proposing  to  him 
terms  of  settlement. 

•  Judgment  affirmed. 
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John  W.  Leavitt,  and  others,  Trustees  of  George  G.  Henry, 
V,  The  Western  Marine  and  Fire  Insurance  Com- 
pany. 

PoUciee  of  insurance  against  fire  are  personal  contracts  with  the  assured,  and  do 
not  pass  to  an  assignee  or  purchaser  without  the  consent  of  the  insurers.  The 
transfer  of  the  policy  is  equivalent  to  a  new  contract  of  insurance  with  the 
tracsferree. 

Where  a  policy  of  insurance  provides  that,  "  in  case  the  insured  have  already  any 
other  insurance  against  loss  by  fire  on  the  property  hereby  insured,  not  notified 
to  this  corporation,  and  mentioned  in,  or  endorsed  on  this  instrument,  or  other- 
wise acknowledged  by  them  in  writing,  this  insurance  shall  be  void ;"  and  a 
third  person,  to  whom  the  property  insured  had  been  assigned  and  to  whom  the 
policy  was  transferred  with  Ibe  assent  of  the  insurers,  fails  to  notify  the  latter  at  the 
time  of  the  transfer  of  another  policy  previously  taken  out  by  him  on  the  same  pro- 
perty, the  insurers  will  be  discharged.  A  declaration  of  the  first  insurance  made 
after  the  loss,  in  compliance  with  a  condition  of  the  policy  requiring  all  penons 
insured  sustaining  any  loss,  to  declare  on  oath  whether  any  and  what  other  in- 
surance has  been  made  on  the  same  property,  will  be  too  late. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

L.  C.  Duncan,  for  the  appellants  cited  8  Johnson,  245.  11 
Ibid.  265.  6  Cowen,  404.  4  Dallas,  350.  2  Phillips  on  Ins. 
350. 

Eustis,  on  the  same  side. 

Maybin  and  Orymes,  for  the  defendants. 

Morphy,  J.  This  is  an  action  brought  upon  a  policy  of  in: 
surance  against  fire,  executed  by  the  defendants  on  the  25th  of 
June,  1839,  in  favor  of  Vies  &  Co.,  of  New  Orleans,  but  admit- 
ted to  have  been  made  for  the  account  of  George  G.  Henry,  on  a 
house,  stable  and  furniture,  at  Mobile.  The  policy  was  for  one 
year,  and  insured  $8000  on  the  house,  $500  on  the  stable,  and 
•1500  ott  the  furniture.  On  the  17th  of  September,  1839,  Henry 
being  in  New  York,  made  an  assignment  of  property  to  the  pe- 
titioners, in  trust  for  his  creditors,  which  assignment  included 
the  insured  premises.  On  the  27th  of  the  same  month,  the  trus- 
tees effected  an  insurance  on  the  same  house  for  $8500,  for  one 
month  from  the  17th,  the  day  of  the  assignment  of  the  property 
to  them,  in  the  office  of  the  North  American  Insurance  Company, 
at  New  York.    Yles  &,  Co.,  in  pursuance  of*  instructions  from 
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the  plaintiffs,  obtained  the  consent  of  the  underwriters  in  New 
Orleans  to  have  Henry's  policjj^  transferred  to  them,  which  trans- 
fer was  accordingly  made  on  the  7th  of  October.  The  property 
insured  was  destroyed  by  fire,  two  days  after,  to  wit,  on  the  9th 
of  October,  1839.  At  the  time  the  consent  of  the  company  was 
obtained,  and  the  transfer  or  assignment  of  the  policy  sued  on 
was  made  to  the  trustees,  no  notice  was  given  of  the  existence 
of  the  New  York  policy  ;  and  it  is  admitted,  that  the  defendants 
had  no  intimation  of  any  such  policy  having  been  taken  out, 
until  the  13th  of  December  following.  The  preliminary  proof 
required  by  the  conditions  of  the  policy  was  not  regularly  made, 
until  November,  1841.  The  defendants  paid  the  loss  on  the  fur- 
niture in  March,  1840,  but  refused  to  settle  for  that  on  the  house 
and  stable  assigned  to  the  plaintiffs,  on  the  ground  that  they  had 
received  no  notice  of  the  insurance  effected  in  New  York  on  the 
same  property.  The  claim  of  the  petitioners  on  the  New  York 
company  was  submitted  to  the  arbitration  of  distinguished  jurists 
of  that  city,  who  decided  that  the  loss  should  be  apportioned  be- 
tween the  two  offices,  according  to  a  stipulation  to  that  effect 
contained  in  each  of  the  policies.  Their  award  has  been  laid 
before  us.  In  relation  to  the  liability  of  the  defendants,  which 
it  was  necessary  to  establish  to  authorize  this  apportionment, 
they  reason  at  some  length  on  difficulties  supposed  to  result  from 
the  policy  having  been  made  out  through  error  in  the  name  of 
Vies  sfc  Co.,  instead  of  George  G.  Henry,  and  but  slightly  touch 
on  what  we  conceive  to  be  the  true  and  only  difficulty  in  the 
case.  The  New  York  company  having  settled  with  the  plain- 
tiffs in  compliance  with  this  award,  the  latter  now  claim  of  the 
defendants  their  proportion  of  the  loss. 

The  defence  set  up  is :  First,  the  want  of  early  notice  of  the 
loss,  and  of  the  preliminary  proof  required  by  the  conditions  of 
the  policy  :  Secondly,  the  failure  of  the  insured  to  give  notice  to 
the  company  of  the  New  York  policy,  which  they  had  taken  out 
on  the  same  property.  We  have  found  it  unnecessary  to  inquire 
into  the  sufficiency  of  the  preliminary  proof,  or  its  waiver  on  the 
part  of  the  company,  as,  in  our  opinion,  the  second  ground  of 
defence  on  which  they  rely,  must  prevail. 

The  policy  sued  on  provides  that,  "  in  case  the  insured  have 
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already  any  other  insurance  against  loss  by  fire  on  the  property 
hereby  insured,  not  notified  to  this  corporation,  and  mentioned 
in  or  endorsed  on  this  instrument,  or  otherwise  acknowledged 
by  them  in  writing,  then  this  insurance  shall  be  void  and  of  no 
effect ;  and  if  the  insured,  or  their  assigns,  shall  hereafter  make 
any  other  insurance  on  the  dame  property,  and  shall  not,  with  all 
reasonable  diligence,  give  notice  thereof  to  this  corporation,  and 
have  the  same  endorsed  on  this  instrument,  or  otherwise  acknow- 
ledged by  them  in  writing,  this  policy  shall  cease,  and  be  of  no 
further  effect." 

Policies  against  fire  are  personal  contracts  with  the  assured,  and 
they  do  not  pass  to  an  assignee  or  purchaser,  without  the  consent 
of  the  underwriters.  Between  the  17th  of  September,  1839, 
when  the  insured  property  was  assigned  to  the  plaintiffs,  and  the 
7th  of  October  following,  when  the  policy  was  transferred  to 
them  witti  the  approbation  of  the  company,  it  did  not  cover  the 
property.  Had  a  loss  occcurred  during  that  time,  the  defendants 
would  clearly  had  been  discharged.  Henry  could  not  have 
claimed,  having  parted  with  all  his  interest  by  the  assignment ; 
and  the  petitioners  could  not  have  recovered,  because  they  were 
not  parties  to  the  contract  of  insurance.  The  transfer  of  Henry's 
policy  to  the  plaintiffs,  with  the  consent  of  the  company,  on  the 
7th  of  October,  was  equivalent  to  a  new  insurance,  or  contract 
with  them.  Before,  or  at  the  time  of  receiving  such  transfer, 
they  were  bound  to  notify  the  defendants  of  the  prior  policy 
made  in  New  York,  and  at  that  time  covering  the  property.  When 
the  assignees  or  trustees  sent  out  orders  to  obtain  a  transfer  of 
the  New  Orleans  policy,  which  they  appear  to  have  done  on 
the  very  day  they  had  effected  an  insurance  in  New  York 
on  the  same  property,  there  was  nothing  to  prevent  them 
from  directing  their  correspondents,  Yles  &  Co.,  to  notify 
the  underwiters  of  such  insurance,  and  to  have  it  endorsed  on 
the  poUcy  transferred  to  them.  By  their  neglect  to  do  this,  the 
transfer  of  the  policy,  if  viewed  as  a  new  insurance,  never  took 
effect  so  as  to  protect  them  from  loss.  If,  although  the  policy 
sued  on  was  at  an  end  on  the  17th  of  September,  1839,  by  the 
assignment  of  the  property  insured,  it  be  considered  as  a  prior 
policy,  and  the  New  York  policy  as  a  subsequent  one,  the  obli- 
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gation  to  give  notice  of  the  latter  policy  with  reasonable  diligence, 
was  the  same,  and  they  had  ample  time  to  do  it  between  the  27th 
of  September  and  the  9(h  of  October,  when  the  fire  occurred ; 
but  no  notice  whatever  was  given  until  the  12th  of  December 
following.  This  difficulty  was  not  in  the  way  of  a  settlement 
with  Ihe  New  York  company,  as  at  the  time  they  insured,  there 
was  no  available  policy  in  existence  to  be  declared ;  and  only 
two  days  elapsed  between  the  transfer  of  Henry's  policy  in  New 
Orleans  to  the  plaintiffs,  and  the  fire  which  destroyed  the  premi- 
ses insured.  In  relation  to  the  ninth  condition  of  the  policy,  to 
which  our  attention  has  been  called,  it  is  clear,  that  the  declaration 
to  be  made  by  the  insured  of  other  insurances  existing  on  the  pro- 
perty is  a  part  of  the  preliminary  proof,  and  does  not  relate  to 
the  notice  to  be  given  of  prior  or  subsequent  policies.  The  in- 
surance offices  generally  require  it  to  secure  themselves  the  means 
of  ascertaining,  after  the  fire,  whether  other  insurances  existed  on 
the  property.  This  knowledge,  in  most  cases,  they  can  obtain 
only  from  the  insured  himself.  Until  this  declaration  is  made,  they 
have  a  right  to  withhold  payment ;  but  if  it  appears  from  such 
declarations,  when  made,  that  other  policies  existed  not  notified 
to  them,  they  can  absolutely  refuse  to  pay.  This  declaration 
cannot  surely  supply  the  notice  not  previously  given  in  accord- 
ance with  the  conditions  of  the  policy.  These  conditions  are 
clear  and  explicit ;  by  failing  to  comply  with  them,  the  petitioners 
have  forfeited  their  right  to  recover.  3  Robinson,  384.  1  Phillips, 
420.  16  Wendell,  400.  5  Hammond's  Ohio  Rep.  466.  16  Pe- 
ters,  610.  The  present  case  is  one  of  some  hardship,  as  the 
plaintiffs,  no  doubt,  acted  in  good  faith.  Their  object  was  clear- 
ly to  effect  a  temporary  insurance  until  they  could  obtain  a  trans- 
fer of  the  assignor's  policy,  or  be  apprised  whether  it  was  grant- 
ed or  refused.  But  they  can  blame  only  themselves,  or  their 
agents  in  New  Orleans,  as  it  was  easy  for  them  to  comply  with 
the  conditions  of  the  policy.  If  notice  of  a  prior  policy  for  a 
period  of  one  month  can  be  withheld,  notice  of  a  policy  for  one 
year  might  also  be  dispensed  with.  In  the  case  of  Carpenter  v. 
The  Providence  and  Washington  Insurance  Company,  the 
Supreme  Court  of  the  United  States,  in  speaking  of  these  condi- 
tions of  the  policy,  say :  "  We  see  no  reason  why,  as  these  clauses 
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are  a  known  part  of  the  stipulations  of  the  policy,  they  ought 
not  to  receive  a  fair  and  reasonable  interpretation,  according  to 
their  terms  and  obvious  import.  The  insured  has  no  right  to 
complain,  for  he  assents  to  comply  with  all  the  stipulations  on 
his  side,  in  order  to  entitle  himself  to  the  benefit  of  the  contract. 
Upon  reason  or  principle,  he  has  no  right  to  ask  the  court  to  dis- 
pense with  the  performance  of  his  own  part  of  the  agreement, 
and  yet  to  bind  the  other  party  to  obligations,  which,  but  for 
those  stipulations,  would  not  have  been  entered  into."  16  Peters, 
511. 

Judgment  affirmed. 


Joseph  A.  Halsey  and  others  v.  Marcus  T.  7oorhees. 

Where  the  facta  of  a  case  appear  enly  from  a  statement  made  by  the  jadj^e,  and 
there  is  no  assignment  of  error  or  bill  of  exceptions,  no  point  of  law  can  be  ex- 
amined which  does  not  arise  from  the  facts  stated  by  the  judge  ;  nor  can  the  al- 
legation of  any  fact  not  found  in  sach  statement  be  attended  to. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

H.  D.  Ogden  and  Hoffman^  for  the  plaintiffs. 

.Eggleston  and  Elwyn,  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
ao^ainst  him.  The  parties  not  having  agreed  on  a  statement  of 
facts,  the  case  is  before  us  on  that  made  by  the  Judge,  a  quo,  as 
follows :  '^  The  transactions  of  the  plaintiffs  commenced  with 
the  house  of  Smith  &  Voorhees.  When  that  house  was  dissol- 
ved, it  was  agreed  that  Voorhees  should  take  charge  of  the  un- 
finished business,  liquidate  its  accounts,  pay  its  debts,  and  suc- 
ceed to  its  business.  The  plaintiffs  had  an  agreement  with 
Smith  &  Voorhees,  according  to  which  only  one-half  the  usual 
commissions  were  to  be  charged  for  collections  from  the  debtors 
of  the  plaintiffs,  and  for  other  business.  The  other  items  of  h  e 
plaintiffs'  account  were  also  proved  to  be  correct.  All  the  testi- 
mony on  the  above  points  was  given  by  E.  Smith,  the  former 
partner  of  Voorhees,  whose  testimony  was  clear,  and  as  it  ap. 
peared  to  me  entitled  to  full  belief.    Voorhees  admitted  the  agree- 
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ment  between  the  plaintiffs  and  Smith  &  Yoorhees  to  be  as  sta- 
ted, but  insisted  that  he  was  not  bound  by  the  agreement,  bat 
was  entitled  to  charge  full  commissions.  He  also  insisted  on  a 
full  commission  on  a  note  which  had  been  sent  to  an  attorney  in 
the  country,  and  for  which  some  collateral  security  was  received, 
but  which  was  never  collected  by  him,  but  turned  over  to  the 
plaintiffs. 

"  The  whole  is  a  matter  of  account  between  the  parties,  and 
was  referred  to  Mr.  Calhoun,  Comptroller  of  the  Second  Munici- 
pality, as  sole  auditor ;  and  his  report,  not  having  been  approved 
by  the  defendant,  was  confirmed  by  the  court.  The  witness 
Smith  having  been  heard  on  the  opposition,  his  testimony  sus- 
tained the  account  as  reported." 

The  defendant  and  appellant  hajs  put  the  case  before  us  on  facts 
somewhat  different  from  the  above,  and  has  complained  of  the 
judgment  as  being  grounded  on  illegal  and  insufficient  evidence; 
but  as  there  is  no  assignment  of  error,  nor  bill  of  exceptions,  we 
are  unable  to  examine  any  point  of  law  that  does  not  arise  from 
the  facts  in  the  Judge's  statement,  or  to  attend  to  the  allegations 
of  any  fact  not  found  therein.     It  is  clear  the  Judge  did  not  err. 

Judgment  affirmed. 


Patrick  Rush  v,  Ursin  Bouliont. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Larue,  for  the  appellant 

Freauxj  for  the  defendant. 

MoRPUT,  J.  The  plaintiff  has  appealed  from  a  judgment  re- 
jecting a  claim  he  sets  up  against  the  defendant,  for  services  ren- 
dered as  a  deputy  sheriff  of  the  Criminal  Court  of  this  city,  from 
April  to  November,  1 842.  The  evidence  exhibited  by  the  record, 
appears  to  us  to  sustain  fully  the  judgment  complained  of.  It 
shows  conclusively,  that  the  plaintiff,  who  had  been  employed  by 
the  defendant's  predecessor  as  a  constable,  or  deputy  sheriff,  in 
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the  Criminal  Court,  was  permitted  by  the  defendant,  at  his  own 
repeated  solicitations,  to  remain  and  serve  without  pay  until  a 
vacancy  should  occur  among  the  four  constables,  or  deputy  she- 
riffs, in  attendance  on  that  court,  and  among  whom  was  divided 
the  allowance  of  f 3  for  three  constables,  which  the  law  gives  to 
the  Sheriff  for  every  day  the  Criminal  Court  sits  ;  that,  in  case 
of  a  vacancy,  the  plaintiff  was  to  have  a  share  of  such  legal  al- 
lowance ;  but  that  the  defendant  never  agreed  or  intended  to  ren- 
der himself  personally  responsible  to  the  plaintiff,  whose  services 
he  was  not  in  need  of;  and  that  no  vacancy  occurred,  during 
the  period  of  time  for  which  he  claims  a  remuneration. 

Judgment  affirmed. 


ViLLARsoT  Mac  ARTY  V.  Anne  Roach  and  another. 

A  married  woman,  wheUier  teparated  in  property  or  not,  cannot  bind  berMlf  for 
h«r  hasband,  nor  conjointly  with  him,  for  debts  contracted  by  him  dorio;  the 
marriage,  (C.  C.  2412) :  and  when  sued  on  such  a  contract,  she  may  show  by 
parol  evidence,  that  she  was  only  a  surety,  thoagh  sach  evidence  expressly  con- 
tradict her  own  declarations  in  an  anthentic  act. 

Where  in  an  action  against  the  maker  and  endorser  of  a  note,  the  maker  pleads 
that  she  was  a  married  woman  at  the  time  of  executing  the  note,  which  was 
signed  by  her  as  surety  for  her  hosband,  and  that  she  was  in  no  way  benefitted 
by  the  consideration  received  therefor,  and  the  endorser  answers  separately  but 
adopts  the  defence  set  np  by  his  co-defendant,  he  cannot  be  examined  as  a  witness 
for  the  latter  to  establish  the  facts  alleged  in  her  answer,  being  interested  in  de- 
stro3ring  her  obligation  as  maker. 

The  endorser  of  a  note  is  a  competent  witness  for  the  maker  where  the  facts  at- 
tempted to  be  proved  by  his  testimony  have  no  tendency  to  affect  his  responsi- 
bility, nor  to  change,  as  to  him,  the  ultimate  result  of  the  suit. 

The  act  of  27  March,  1823,  so  far  as  it  renders  the  maker  of  a  note,  bill  of  exchange, 
or  other  negotiable  paper  incompetent,  under  any  circumstances,  in  any  action 
by  the  holder  against  an  endoxser,  was  repealed  by  article  3521  of  the  Civil 
Code. 

A  father  is  incompetent  as  a  witness  for  his  illegitimate  child.  C.  C.  2260.  Per 
Curiam  :  The  mere  fact  of  a  witness  being  the  ascendant  of  the  party  for  or 
against  whom  he  is  called,  is  sufficient  to  render  him  incompetent.  The  law 
makes  no  distinction  as  to  fathers  by  legal  marriage  or  otherwise. 
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Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

C  Janin  and  De  Courmont,  for  the  plaintiff. 

W.  S.  Upton,  for  the  appellants. 

Simon,  J.  This  is  an  action  against  a  married  woman,  as 
drawer  of  a  note  for  $1500,  executed  by  her  with  the  authoriza- 
tion of  her  husband,  and  secured  by  a  special  mortgage  on  certain 
property  described  in  the  act  alluded  to  in  the  plaintiff's  petition, 
and  against  the  endorser  of  the  note,  which  appears  to  have  been 
duly  protested  for  non-payment  at  maturity. 

The  defendants  pleaded  various  exceptions  which  were  over* 
ruled ;  after  which  they  filed  separate  answers,  in  which  it  is  set 
up,  that  when  the  defendant,  Anne  Roach,  signed  the  note  sued 
on,  she  was  a  married  Woman  ;  that  the  note  was  given  for  a  debt 
of  her  husband's  contracting,  viz.,  to  enable  him  to  fulfil  a 
contract  entered  into  by  him  with  Municipality  No.  1,  for  the 
paving  of  Bourbon  street ;  and  that  such  an  obligation  is  not 
one  which  she  is  bound  by  law  to  pay.  She  further  states,  that 
she  only  signed  the  note  as  surety  for  her  husband,  which,  by 
aw,  she  could  not  do ;  that  she  was  in  no  manner  benefitted  by 
any  part  of  the  consideration  received  for  said  note ;  and  that  it 
was  not  for  her  own  separate  use  and  advantage,  nor  for  anything 
which  her  husband  is  not  bound  to  furnish. 

There  was  judgment  below  in  favor  of  the  plaintiff  against 
both  defendants,  in  solido,  from  which  the  defendants  have  ap- 


It  appears  from  the  recital  of  the  act  of  mortgage,  that  Anne 
Roach  declared  herself  therein  as  being  truly  indebted  to  the 
mortgagee  in  the  sum  of  $1500,  being  the  amount  of  a  loan 
made  by  the  latter  to  the  mortgagor,  and  that  nearly  the  whole 
amount  of  the  loan  was  appropriated  to  the  payment  of  the  seve- 
ral mortgages  therein  described.  The  mortgagor  was  separated 
in  property  from  her  husband,  who  appeared  in  the  act  to  autho- 
rize his  wife  to  contract,  and,  so  far  as  the  stipulations  contained 
in  the  act  go  to  establish  the  consideration  of  the  note  sued  on, 
and  the  manner  in  which  the  money  said  to  have  been  loaned  was 
invested,  it  would  appear  that  the  debt  was  contracted  for  the 
mortgagor's  use  and  private  benefit.    But  this  is  denied  by  the 
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defendants,  who  have  attempted  to  show  by  the  evidence  of 
Francois  Cheti,  one  of  the  persons  who  signed  the  act,  that  upon 
the  note  described  therein  as  for  $1000,  drawti  by  Mrs.  Roach, 
to  his  order,  dated  the  26th  of  March,  1839,  payable  one  year 
after  date,  said  Francois  Cheti  did  not  receive  one  thousand  dol- 
lars out  of  the  money  purporting  to  have  been  loaned  by  said  act 
in  payment  of  said  note,  but  in  fact  only  received  one  hundred 
dollars  ;  and  that  this  last  sum  was,  at  the  date  of  said  act,  the 
only  balance  due  on  the  note,  which  balance  was  paid.  This 
evidence  was  rejected  by  the  Judge,  a  quo,  on  the  ground  that  it 
would  go  to  contradict  an  authentic  act ;  and  the  defendants  took 
a  bill  of  exceptions. 

We  think  the  District  Judge  erred.  The  object  of  the  evidence 
was,  to  establish  that  the  money  which  appeared,  from  the  act  to 
have  been  loaned  to  the  mortgagor,  was  not  vested  in  the  man- 
ner recited  in  that  act ;  that  the  amount  therein  stated  to  have 
been  paid  to  Cheti  in  discharge  of  the  mortgagor's  debt,  was  not 
paid,  but  in  point  of  fact  was  received  by  the  husband,  for  whose 
benefit  the  loan  was  obtained  and  the  mortgage  given  ;  and  that 
the  truth  was,  that  this  form  of  contract  was  adopted  merely  for 
the  purpose  of  evading  that  provision  of  our  Code  which  incapa- 
citates the  wife,  whether  separated  in  property  or  not,  from  bind- 
ing herself  for  her  husband,  or  conjointly  with  him,  for  debts 
contracted  by  him  during  the  marriage.  Civ.  Code,  art.  2412. 
This  case  is  analogous  to  that  of  Pilie  v.  Patin  and  Husband^ 
8  Mart.  N.  S.  692,  in  which,  after  a  full  consideration  of  the  ques- 
tion, the  principle  is  plainly  recognized,  that  the  wife  sued  as 
principal,  may  show,  by  parol  evidence,  that  she  was  only  sure- 
ty, although  it  would  expressly  contradict  her  declarations  in  an 
authentic  act.  The  reasoning  of  this  court  appears  to  us  con- 
clusive :  "  When  certain  persons,  such  as  married  women,  are  in- 
capacitated from  contracting  engagements  of  a  particular  kind, 
any  stipulations  obtained  from  them  ^contrary  thereto,  are  in 
fraudem  legis ;  and  if  it  were  not  open  to  them  to  show  the 
real  nature  of  the  transaction,  the  laws  made  for  their  protection 
would  have  no  effect.''  See  also  5  Mart.  N.  S.  54,  and  7  lb.  N. 
S.  341,  in  which  it  was  held  that,  "  when  the  law  incapacitates  per- 
sons from  making  contracts  of  a  particular  kind,  its  provisions 
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cannot  be  evaded  by  giving  to  these  contracts  a  different  form 
from  that  forbidden  by  law,  when,  in  substance,  the  contract  is 
that  prohibited."  It  is,  therefore,  clear,  that  the  proof  offered 
should  have  been  received. 

The  defendant,  Anne  Roach,  also  complains,  that  the  testimo- 
ny of  her  co-defendant,  Holbert,  who  had  made  a  separate  an- 
swer, offered  by  her  to  prove  that  all  the  money  received  on  the 
note  sued  on  did  not  amount  tA  more  than  $800  or  9900,  and 
that  the  whole  of  it  was  paid  to  her  husband  for  certain  purpo- 
ses as  set  out  in  the  answer,  was  rejected  by  the  court,  a  qua,  on 
the  ground  that  the  witness  was  interested  in  destroying  the  ob- 
ligation of  the  maker  of  the  note,  on  which  he,  the  witness,  is  en- 
dorser. In  this  we  think  the  District  Judge  did  not  err.  It  is 
true,  the  endorser  of  a  note  is  a  competent  witness  for  the  maker 
for  certain  purposes,  wherever  the  facts  sought  to  be  proved  by 
his  testimony  have  no  tendency  to  affect  his  responsibility,  or  to 
discharge  him  from  his  obligation,  or  to  change,  as  to  him,  the 
ultimate  result  of  the  suit  3  Mart.  659.  9  Ibid.  465.  10  Ibid. 
18.  5  Ibid.  N.  S.  142.  8  Ibid.  N.  S.  608.  It  is  also  true,  that 
the  act  of  27th  of  March,  1823,  so  far  as  it  renders  the  maker  of 
a  note,  (fee.  an  incompetent  witness  in  an  action  against  the  en- 
dorser, is  repealed  by  article  3521  of  the  Civil  Code.  See  19  La. 
584,  and  the  case  of  Johnson  v.  Marshall  and  another^  4  Rob- 
inson, 157.  But  here,  the  evidence  rejected  was  introduced  in 
support  of  the  defence  set  up  by  both  defendants.  The  defend- 
ant, Holbert,  pleaded  separately ;  but  he  adopted  the  very  defence 
relied  on  by  his  co-defendant,  and  pleaded  the  same  facts  in  an' 
swer  as  those  set  forth  by  Mrs.  Roach.  His  testimony  was  pro- 
perly rejected,  as  he  could  not  testify  in  his  own  favor. 

The  record  contains  a  third  bill  of  exceptions,  to  the  opinion 
of  the  court  rejecting  the  testimony  of  Eugene  Macarty,  who  was 
introduced  as  a  witness  by  the  defendants,  and  who,  after  being 
sworn,  stated  that  he  was  the  plaintiff's  father.  After  an  objec- 
tion made  by  the  plaintiff's  counsel  to  the  competency  of  the 
witness  under  article  2260  of  the  Civil  Code,  it  was  discovered 
that  the  plaintiff  was  a  man  of  color,  and  that,  therefore,  the  wit- 
ness, who  was  a  white  man,  could  not  be  his  legitimate  father 
under  our  laws.    Civ.  Code,  art.  254,    Whereupon  the  defen- 
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dants  insisted,  that  his  testimony  should  be  received,  but  the 
Judge,  a  quo,  thought  otherwise,  and  we  think  he  decided  correct- 
ly. We  agree  with  him  in  the  opinion  that  the  law  makes  no 
distinction  as  to  fathers  by  legal  marriage  or  otherwise  ;  and 
from  the  terms  of  the  article^above  quoted,  it  seems  that  the  mere 
fact  of  the  witness  being  the  ascendant  of  the  party,  for  or  against 
whom  be  is  called  on  to  testify,  is  sufficient  to  render  him  incom- 
petent. The  exclusion  is  based  upon  the  bias  which  would  na« 
turally  and  necessarily  exist  in  the  mind  of  the  witness ;  and  it 
must  apply  as  well  to  natural  as  to  legitimate  children.  5  La.  96. 
It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled  and  reversed  ;  and  that  this  case 
be  remanded  to  the  lower  court  for  a  new  trial,  with  instructions 
to  the  Judge,,  a  quoj  not  to  reject  the  testimony  of  Francois  Cheti, 
nor  that  of  any  other  competent  witness  introduced  in  s^ipport  of 
the  defence  set  up  by  Mrs.  Roach  ;  the  plaintiff  and  appellee  pay- 
ing the  costs  of  this  appeal. 


George   Whitman   v.  Horace   C.   Cammack,   Assignee  of 
Kohn,  Daron  &  Co.,  Bankrupts. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanarif  J. 

Duranty  for  the  appellant. 

T.  Slidell,  for  the  defendant. 

BuLLARD,  J.  Among  Other  assets  surrendered  by  Kohn,  Daron 
&  Co.  to  their  creditors,  was  an  account  against  Martineau,  Cruger 
&  Co.,  stated  in  the  schedule  to  amount  to  822,254  62.  This  cre- 
dit, as  well  as  others  belonging  to  the  bankrupts,  was  sold  by 
the  Marshal  of  the  United  States  for  the  Eastern  District  of 
Louisiana,  and  George  Whitman,  the  present  appellant,  became 
the  purchaser  for  the  price  of  $140.  Thereupon  the  assignee, 
Cammack,  gave  him  a  written  certificate  of  purchase,  which  re- 
cites the  purchase  at  the  Marshal's  sale  of  '^  an  account  against 
Martineau,  Cruger  &  Co.,  for  $22,254  62,"  and  then  goes  on  to 
say,  that  in  consideration  of  the  sum  of  $140,  the  assignee  trans- 
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fers  to  the  purchaser,  "  all  claims  of  every  nature  and  kind  what- 
soever, which  the  said  Kohn,  Daron  &  Co.  had  against  Marti- 
neau,  Cruger  &  Co.,  subrogating  him  in  their  place  and  stead." 

It  appears  in  evidence,  that*  Kohn,  Daron  <fc  Co.  having  a 
judgment  against  Martineau,  Cruger  &  Co.,  had  proceeded  by 
garnishment  against  Bushrod  Jenkins,  a  debtor  of  the  latter  house, 
and  obtained  a  judgment  against  him,  in  November,  1840,  for 
$4560  19,  which  being  deducted  from  the  original  amount,  left 
the  balance  of  $22,254  62,  set  forth  in  the  schedule,  and  that  the 
judgment  thus  obtained  against  Jenkins  was,  in  1842,  transferred 
to  H.  M.  Shiff,  by  Kohn,  Daron  <fc  Co.,  previously  to  th^ir  going 
into  bankruptcy.  This  judgment  was  after  the  bankruptcy, 
re-transferred  to  their  assignee. 

Under  these  circumstances  Whitman,  under  his  purchase  at 
the  Marshal's  sale,  claims  to  be  the  owner  of  the  judgment 
against  Jenkins,  as  a  part  of  the  claim  against  Martineau,  Cruger 
(fc  Co.  This  question  was  presented  on  cross  rules  taken  by  the 
claimant,  Whitman,  and  by  Cammack,  the  assignee,  not  in  very 
clerical  and  technical  form,  but  to  which  informality  neither 
party  excepts ;  and  the  judgment  being  adverse  to  the  pretensions 
of  Whitman,  he  has  appealed. 

The  court  did  not  err.  Independently  of  the  parol  evidence, 
received  without  opposition,  and  of  the  testimony  of  the  wit- 
nesses who  were  objected  to,  it  is  shown  that,  at  the  time  of  the 
surrender  of  Kohn,  Daron  &  Co.,  they  were  not  owners  of  that 
part  of  the  original  claim  for  which  they  had  obtained  a  judg- 
ment against  Jenkins.  It  had  been  transferred  to  Shiff.  The 
balance  only  was  assigned  for  the  benefit  of  the  creditors,  and 
embraced  in  the  schedule.  The  Marshal's  sale  was  made  with 
reference  to  the  schedule ;  and  we  are  to  consider  that  nothing 
was  sold  which  was  not  therein  set  forth.  Although  the  amount 
for  which  judgment  had  been  obtained  against  Jenkins,  formed 
originally  a  part  of  the  claim  against  Martineau,  Cruger  &  Co., 
yet  so  much  of  that  d^bt  had  merged  in  the  judgment,  and  form- 
ed a  distinct  object  or  piece  of  property.  The  arrangements  en- 
tered into  with  Jenkins  were  such  as  to  amount  to  a  novation, 
and  quoad  the  original  debtors,  Martineau,  Cruger  &  Co.,  they 
had  a  right  to  insist  that  their  original  debt  was  extinguished 
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pro  tantB.  That  judgment,  in  our  opinion,  did  not  pass  by  the 
Marshal's  sale ;  but  when  it  was  re-transferred  by  Shiff  to  the 
assignee,  it  was  for  the  benefit  of  all  the  creditors.  Kohn,  Daron 
(fc  Co.  had  already  given  credit  for  that  amount,  and  thereby 
treated  it  as  a  payment;  for,  in  their  schedule,  they  put  down 
only  the  balance  as  a  part  of  their  assets  ;  and  the  same  amount 
is  set  forth  in  the  account  of  the  Marshal's  sale.  The  fact  that 
the  re-transfer  took  place  before  the  Marshal's  sale,  does  not  alter 
the  case,  inasmuch  as  the  sale  was  made  with  reference  to  the 
schedule. 

This  view  of  the  case  makes  it  unnecessary  to  examine  the 
bills  of  exceptions  taken  during  the  progress  of  the  trial. 

Judgment  affirmed. 


William  Swan  Toole  and  another  v.  John  Durand  and 

another. 

Action  against  defendants,  who  had  guarantied  plaintiffs  against  any  loss  they 
might  sustain  as  sureties  on  bonds  for  the  payment  of  duties,  to  recover  the 
amount  of  certain  bonds  which  they  had  been  compelled  to  pay,  with  interest 
Heldt  that  plaintiffs  were  entitled  to  recover  the  amount  of  the  bonds  paid  by 
them,  with  interest  thereon  at  six  per  cent  from  the  time  of  sueh  payment.  Act 
of  Congress  of  3  March,  1799,  §  65. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  L 

L.  Janin,  for  the  plaintiffs. 

Eustisj  for  the  ap|:>ellants. 

Bullard,  J.  The  facts  which  led  to  this  controversy  are  sub- 
stantially :  That  John  Durand,  of  Bordeaux,  who  is  also  a  part- 
ner in  the  house  of  Durand  &  Co.  of  New  York,  had  consigned 
to  Barthet  &  Co.  of  this  city,  for  sale,  at  different  times,  a  quan- 
tity of  brandy  and  wines,  and  that  the  plaintiffs,  Toole  &  Barriere, 
became  the  sureties  of  the  consignees  on  the  Custom-House  bonds 
given  for  the  duties.  That  Durand  &  Co.  of  New  York  finding 
that  Barthet  &  Co.  were  embarrassed,  sent  their  agent,  Dupuy,  to 
withdraw  from  their  hands  what  might  remain  unsold  of  the 
consignments.    The  brandy  and  wines  were  consequently  taken 
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by  Dupuy,  and  put  on  board  a  ship  for  New  York,  when  Toole 
&^Barriere  interfered,  threatening  to  have  them  attached  in  order 
to  save  themselves.  Under  these  circumstances,  the  agent  hav- 
ing taken  sundry  notes  from  Barthet  &  Co.  for  the  balance  found 
due  to  his  principals,  writes  to  Toole  <S&Barriere,  on  the  6th  July, 
1839,  that  he  incloses  to  them  those  notes  amounting  to  $4696  10, 
which  he  requests  them  to  collect  for  the  account  of  John 
Durand  <fc  Co.  of  New  York,  giving  them  advice  of  their  pay- 
ment,^nd  to  follow  the  instructions  of  that  house.  He  goes  on 
to  say,  that,  on  his  arrival  at  New  York,  he  will  cause  to  be  ad- 
dressed to  them  a  letter  by  Durand  <&  Co.,  to  guaranty  them 
against  all  loss  which  they  may  sustain  in  consequence  of  their 
having  signed  the  Custom  House  bonds  for  duties  on  the  mer- 
chandize consigned  by  John  Durand  of  Bordeaux,  to  Barthet  & 
Co.,  by  the  ships  Meridian,  Cardinal  deCheverus.  Lubeck  and  In- 
diana. He  adds,  it  is  understood  that  you  will  neglect  nothing  to 
prevent  such  a  loss  being  sustained.  The  notes  were  drawn  to 
the  order  of  Dupuy,  and  endorsed  by  him.  They  were  signed 
by  Barthet  <fc  Co.,  then  in  liquidation.  On  the  same  day,  Toole 
&  Barriere  acknowledge  the  receipt  of  the  notes,  which  they  say 
they  will  retain  for  collection,  and  at  the  same  time  as  collateral 
security,  until  those  gentlemen  give  them  a  guaranty  against  the 
loss  they  may  sustain  as  sureties  on  the  Custom  House  bonds. 

On  the  return  of  Dupuy  to  New  York,  Durand  <fc  Co.  wrote 
to  the  plaintiffs  a  letter  dated  August  9th,  1839,  in  which  they 
say,  that  Dupuy  had  furnished  them  a  copy  of  their  correspon- 
dence of  the  6th  of  July.  After  stating  the  amount  already  paid 
by  Toole  &  Barriere,  to  wit,  $3882  18,  and  the  bonds  yet  to  be 
paid,  and  stating  a  balance  due  to  ihem  of  $4788  08,  they  add  : 
"  To  guaranty  you  against  any  loss  which  you  might  sustain  in 
consequence  of  your  endorsements  for  that  amount,  he  handed 
over  to  you  as  collateral  security  the  following  notes  of  Barthet 
&  Co.,  (detailing  them.)  amounting  to  $4696  10,  of  which  we 
pray  you  to  make  collection  as  they  fall  due,  and  remain  posses- 
sors of  those  sums  until  the  house  of  Barthet  &  Co.  shall  have 
discharged  the  above  stated  balance  of  $4738  08 ;  approving 
the  arrangements  {les  dispositions)  which  Mr.  Dupuy  entered 
into  with  you  in  that  view  (a  cet  €gard^)  and  in  order  to  guaran- 
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ty  you  against  all  loss  which  might  result  from  your  endorse- 
ments at  the  Custom  House  on  the  bonds  arising  from  the  con- 
signments of  our  house  in  Bordeaux  to  Barthet  &  Co.,  it  being 
well  understood  that  you  neglect  no  means  to  reimburse  your- 
selves from  that  house.  We  write  to  day  to  that  house,  to  urge 
them  to  furnish  you  as  soon  as  possible,  security  for  the  ulterior 
payment  of  those  duties  in  order  to  annul  the  guaranty  which 
you  have  obtainedfrom  Mr,  Dupuy." 

The  notes  of  Barthet  &  Co.  not  having  been  paid,  and  the 
plaintiffs  alleging  that  they  had  been  compelled  to  pay  the  re- 
maining bonds,  the  present  action  was  brought  against  John  Du- 
rand and  John  Durand  &  Co.,  to  recover  the  amount  of  their  ad- 
vances. The  plaintiffs  found  (heir  right  to  recover  not  only  upon 
the  guaranty  given  by  the  New  York  house,  but  upon  the  fact, 
that  they  became  sureties  on  the  Custom  House  bonds  for  the 
benefit  of  the  consignor,  John  Durand  of  Bordeaux,'  and  that  in 
substance  they  acted  from  the  beginning  as  his  negotiorum  ges- 
tores.  They  allege,  that  notwithstanding  their  diligence,  they 
have  recovered  nothing  from  Barthet  &,  Co. ;  that  they  had  ob- 
tained a  judgment  against  them  ;  and  that  the  execution  issued 
thereon  had  been  returned,  no  property  found. 

The  case  was  tried  by  a  jury  who  found  a  verdict  in  favor  of 
the  plaintiffs  for  the  amount  claimed  by  them,  which,  after  an  in- 
effectual effort  to  obtain  a  new  trial  on  the  ptgrt  of  the  defendants, 
was  followed  by  a  judgment,  from  which  the  latter  have  ap- 


Two  principal  questions  have  been  discussed  in  this  court. 
First,  whether  the  letters  of  Dupuy  and  of  Durand  &  Co.,  amount 
to  a  guaranty  in  favor  of  the  plaintiffs,  and  a  promise  to  reim- 
burse them  what  they  had  paid,  or  might  afterwards  pay  as  sure- 
ties on  the  bonds.  Second,  whether  that  guaranty  was  upon  the 
condition  that  the  plaintiffs  would  use  due  diligence  in  collecting 
the  notes  of  Barthet  &,  Co.,  and  whether  they  have  lost  their 
right  to  recover  by  their  want  of  diligence. 

I.  The  letter  of  Dupuy  contains  an  unequivocal  promise  to  ob- 
tain from  the  house  in  New  York  a  guaranty  to  Toole  &  Barriere. 
The  consideration  for  this  promise  was,  that  the  latter  abstained 
from  seizing  the  goods  for  the  duties  upon  which  the  bonds  had 
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been  given,  and  a  large  amount  already  paid  by  Toole  &  Bar- 
riere.    It  appears  that  about  $6000  worth  of  the  merchandize  re- 
mained, which,  in  consequence  of  this  arrangement,  Dupuy  for- 
warded to  New  York.    In  his  letter,  he  says  nothing  of  the  notes 
of  Barthet  <fc  Co.  forming  any  part  of  the  promised  guaranty. 
He  simply  leaves  them  for  collection  in  the  hands  of  the  plaintiffsi 
subject  to  the  instructions  of  Durand  <fc  Co.,  adding,  however, 
that  it  is  understood  that  Toole  &  Barriere  are  to  do  all  they  can 
to  avoid  any  loss  resulting  to  them  from  their  endorsement  of  the 
bonds.    It  is  in  the  answer  of  the  plaintiffs  to  this   letter  that 
the  collateral  security  is  first  spoken  of;  they  say  they  will  retain 
the  notes  for  collection,  and  at  the  same  time  as  collateral  se- 
curity until  the  guaranty  shall  be  given.    They  seem  to  have 
understood,  that  the  notes  should  be  regarded  only  as  provision- 
ally a  collateral  security,  until  Dupuy  should  have  complied  with 
his  promise  to  obtain  the  letter  of  guaranty  from  Durand  <S&  Co. 
That  letter  has  already  been  mentioned,  and  its  substance  given. 
Although  Durand  <S&  Co.  appear  to  have  understood  that  the  notes 
of  Barthet  <fc  Co.  formed  a  collateral  security,  yet  they  approve 
what  was  done  by  their  agent,  at  the  same  time  observing,  that 
it  was  well  understood  that  Toole  &  Barriere  should  neglect  no 
means  to  secure  themselves  from  Barthet  <fc  Co. 

We  cannot  suppose  that  any  of  the  parties  considered  the  notes 
of  Barthet  &,  Co.,  which  were  placed  in  the  hands  of  the  plain- 
tiffs for  collection,  as  forming  their  only  security.  At  most  they 
were  collateral,  thereby  implying  a  principal  obligation  to  which 
they  were  accessory.  Toole  &  Barriere  became  the  agents  of 
the  defendants  to  collect,  and  were  authorized  to  retain  the 
amount,  when  collected,  in  order  to  reimburse  themselves. 

II.  Although  the  guaranty  thus  given  was  not,  strictly  speak- 
ing, upon  the  condition  that  the  plaintiffs  should  collect  the  notes 
of  Barthet  &  Co.,  yet  there  is  no  doubt  they  undertook  as  man- 
dataries to  collect  them,  and  are  responsible  as  such  for  any  loss 
which  the  defendants  may  have  sustained  in  consequence  of  their 
fault  or  neglect.  We  are,  therefore,  to  inquire,  what  diligence 
was  used,  and  whether  the  plaintiffs  have  rendered  themselves 
liable  for  the  amount  of  those  notes,  as  if  this  were  a  direct  ac- 
tion against  them.    It  appears  that  the  first  note  for  $1700, 
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was  protested  on  the  12th  August,  1839,  and  Durand  &  Co. 
were  immediately  informed  of  it,  and  charged  with  the  costs  of 
protest.  They  acknowledge  this  by  letter  dated  the  2d  of  Sep- 
tember,  and  say  that  Toole  &  Barriere  are  credited  with  those 
costs,  at  the  same  time  praying  them  not  to  lose  sight  of  the  debt 
due  by  Barthet  &  Co.  In  the  course  of  the  same  month,  two 
Custom  House  bonds  fell  due  amounting  to  more  than  eighteen 
hundred  dollars,  which  the  plaintiffs  were  compelled  to  take  up. 
The  three  notes  which  fell  due  successively  in  September,  Octo- 
ber and  November,  of  about  a  thousand  dollars  each,  were  not 
protested ;  but  it  appears  demand  was  made,  and  that  the  draw- 
ers were  unable  to  pay  them.  It  would  appear  from  a  letter  of 
the  16th  December,  1839,  that  Durand  &  Co.  had  been  regularly 
informed  of  the  steps  taken  in  relation  to  the  notes  of  Barthet  6o 
Co.,  for  they  say :  '*  Please  accept  our  thanks  for  the  trouble  you 
have  taken,  as  likewise  for  your  communications  respecting  Barthet 
&  Co.'s  settlement.  You  were  perfectly  right  in  refusing  Mr. 
Bergeron's  part,  although  it  proves  his  desire  to  do  us  justice." 
They  then  go  on  to  say,  that  they  had  received  a  letter  from  Ber- 
geron stating,  that  a  part  of  the  disbursements  for  Custom  House 
bonds  had  been  paid,  and  that  there  was  shortly  to  be  a  final  set- 
tlement. They  ask  some  explanation  on  the  subject,  "  because,^ 
they  say,  "  as  soon  as  they  have  settled  this  irregular  business 
with  you,  we  may  then  endeavor  to  obtain  something  on  account 
of  our  notes  remaining  in  your  hands."  Toole  &  Barriere  were 
to  follow  the  instructions  of  Durand  &  Co.,  in  relation  to  the  col- 
lection of  those  notes.  The  letter  just  mentioned,  dated  after  all 
the  notes  had  fallen  due,  is  far  from  giving  any  instructions  to 
bring  suit ;  and  the  neglect  to  have  the  last  notes  regularly  pro- 
tested did  not  impair  in  the  slightest  degree  the  liability  of  the 
drawers,  although  it  did  release  the  endorser,  who  was  in  fact  the 
agent  of  the  plaintiffs.  On  the  30th  of  November,  Toole  <fc  Bar- 
riere write  to  the  New  York  house :  "  f n  regard  to  the  affairs  of 
Barthet  &  Co.,  we  can  give  you  no  further  hopes  for. the  present 
than  Mr.  Barthet's  promises.  We  think  that,  at  this  moment,  you 
will  not  be  able  to  obtain  anything ;  but  that  in  the  course  of  six 
or  eight  months  he  or  they  will  pay  up."  The  house  in  New 
York  made  no  objection  to  the  proposed  delay.    Finally,  in  the 
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spring  of  1841,  suit  was  brought  on  the  not^s,  and  judgment  re- 
covered on  the  first  of  April ;  and  the  execution  which  issued 
soon  afterwards  was  returned  nulla  bona. 

But  it  is  argued,  that  Barthet  &  Co.  were  at  the  same  time  in- 
debted to  Toole  &  Barriere,  and  that  the  latter  received  in  pay- 
ment a  large  amount  of  bank  stock  and  several  city  lots.  It  ap- 
pears, however,  that  those  transactions  took  place  before  the  arrange- 
ment with  Dupuy,  and  the  giving  of  the  guaranty.  At  that  time 
Toole  &  Barriere  had  a  right  to  look  to  the  merchandize,  to  re- 
imburse to  them  the  duties  they  had  paid  as  sureties  on  the  bond ; 
and,  according  to  the  late  bankrupt  law,  were  entitled  to  a  prior- 
ity of  payment  out  of  the  whole  property  of  the  principals  in  the 
bond,  in  case  of  their  failure. 

It  is  in  evidence  that  repeated  efforts  were  made  to  obtain  pay- 
ment of  the  notes  before  bringing  suit ;  and  that,  although  Bar- 
thet was  largely  indebted  to  Toole  &  Barriere,  they  collected  no- 
thing. No  instructions  were  given  to  bring  suit ;  and  it  is  not 
shown  that  any  damage  resulted  to  the  defendants  from  the  de- 
lay, in  which  they  seem  to  have  acquiesced,  by  not  instructing 
the  plaintiffs  to  bring  suit  sooner. 

This  view  of  the  case  is  wholly  independent  of  any  original 
liability  of  Durand  or  Durand  &  Co.  to  refund  to  the  plaintife 
what  they  may  have  paid  as  sureties  of  Barthet  &  Co.,  the  con- 
signees ;  and  places  their  liability  on  the  guaranty  promised  by 
Dupuy,  and  ratified  by  the  defendants.  The  authorities  cited  by 
the  defendants'  counsel  would  be  strictly  applicable,  if  the  plain- 
tiff sought  to  recover  of  the  owner,  independently  of  any  such 
engagement.  The  consideration  of  the  promise  to  indemnify  the 
plaintiffs  was,  that  they  permitted  the  defendants  to  withdraw 
$6000  worth  of  the  goods  on  which  they  had  paid  the  duties,  and 
which,  so  far  as  the  government  and  the  sureties  were  concerned, 
were  to  be  considered  as  the  property  of  the  consignees. 

We  are  of  opinion,  that  interest  at  six  percent  was  properly  al- 
lowed, according  to  the  laws  of  the  United  States ;  and,  upon  the 
whole,  the  question  of  diligence  having  been  submitted  to  the 
jury,  we  are  not  satisfied  that  it  becomes  our  duty  to  disturb 
their  verdict. 

Judgment  affirmed. 
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William  E.  Thompson  v.  John  L.  Lobdell. 

An  attorney  at  law  is  responsible  for  any  injury  resalling  from  bis  neglect  of  busi' 
ness  entrusted  to  him.  Thus  where  an  attorney  employed  by  the  administrator 
to  prepare  and  file  a  tableau  of  distribution  of  the  efiects  of  a  succession,  neglects 
to  avail  himself  of  the  means  of  obtaining  correct  information,  but  prepares,  and 
without  submitting  it  to  the  administrator,  files  a  tableau  by  which  the  balance 
in  the  hands  of  the  latter  is  represented  as  much  larger  than  it  really  is,  and, 
after  the  errors  are  pointed  out  to  him  by  the  administrator,  neglects  to  have  it 
corrected,  and  the  tableau  is  finally  homologated,  he  will  be  responsible  for  the 
injury  which  the  administrator  may  sustain  in  consequence  of  such  neglect 
Nor  will  it  be  any  defence  to  an  action  against  him  to  allege,  that  if  the  admin- 
istrator were  charged  with  interest  on  the  sums  which  had  remained  in  his  hands, 
the  balance  represented  by  the  tableau  would  not  exceed  the  amount  really  due 
to  the  succession,  he  having  no  right  to  benefit  by  a  debt,  which,  if  it  exist,  is 
owing  to  the  creditozs  or  heirs  of  the  estate. 

Where,  through  the  negligence  of  an  attorney  in  preparing  a  tableau  of  distribution 
of  the  efiects  of  a  succession,  the  administrator  is  made  liable,  by  its  homologa- 
tion, for  an  amount  larger  than  was  really  due  by  him,  and  proceedings  are  sub- 
sequently commenced  for  correcting  the  error,  after  the  termination  of  which  the 
amount  so  represented  to  be  due  is  collected,  under  execution,  from  the  adminis- 
trator, prescription  will  run  in  favor  of  the  attorney  only  from  the  date  of  the< 
actual  payment  by  the  administrator. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 
This  was  an  action  to  recover  from  the  defendant  $9305  59, 
-which  the  plaintiff  alleges  that  he  was  compelled  to  pay  in  con- 
sequence of  the  negligence  of  the  defendant  in  the  management 
of  business,  with  which  he  was  entrusted  as  an  attorney  at  law. 
The  facts  of  the  case  are  stated  at  length  in  the  opinion  of  Oar- 
land,  J.  There  was  a  judgment  in  the  lower  court  in  favor  of 
the  defendant,  from  which  the  plaintiff  appealed. 

W.  At  Randolph,  for  the  appellant.  The  law  applicable  to 
this  case  may  be  found  in  Story  on  Agency,  §§  217,  219,  pp. 
170,  174,  177, 186.  3  Partida,  tit.  5,  law  26.  BuUard  &  Curry's 
Dig.  21.  9  Mart.  371.  MUlaudon  v.  McMicken,  7  Mart.  N. 
S.  38.  Civ.  Code,  arts.  2294,  2295.  Evans'  Pothier,  No.  121. 
Plaintiff  having  established  the  loss  sustained  by  him,  it  is  for  the 
defendant  to  prove  due  diligence.  11  Mart.  192.  6  Ibid.  N.  S. 
195.  8  Ibid.  N.  S.  328.  See  also,  as  to  the  responsibility  of  attor- 
neys, 4  B.  &  A)d.  202.  (6  Eng.  Com.  Law  Rep.  401.)   1  Bingham, 
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344,  (8  Eng.  Com.  Law  Rep.  341.)  3  Barn.  &  Cress.  799,  (10 
Eng.  Com.  Law  Rep.  332-6.)  10  Bing.  491,  (25  Eng.  Com. 
Law  Rep.  218-9.)  Gilbert  v.  Williams,  8  Mass.  57.  2  Chil- 
ly's Rep.  311,  (18  Eng.  Com.  Law  Rep.  348.)  .7  Bing.  413,  (20 
Eng.  Com.  Law  Rep.  183.) 

The  prescription  of  one  year  established  by  art.  3601  of  the 
Civil  Code  does  not  apply.  The  injury  sustained  by. the  plain- 
tiff was  not  the  result  of  any  offence  or  quasi-offence  on  the  part 
of  defendant.  The  neglect  of  duty  by  an  attorney  is  a  breach  of 
an  implied  contract — not  a  tort.  Pothier,  Obligations,  113. 
But  if  the  prescription  of  one  year  be  applicable,  it  commenced 
to  run  only  from  the  date  of  the  judgment  of  the  Supreme  Court 
refusing  to  permit  the  errors  in  the  homologated  tableau  to  be 
corrected — not  from  the  time  of  filing  the  tableau.  Had  the 
judgment  on  the  appeal  allowed  the  tableau  to  be  corrected, 
plaintiff  would  have  had  no  cause  of  action. 

Bowman,  Thomas,  and  /.  P.  Bullardy  on  tlie  same  side. 

Lobdell,  defendant,  pro  se.  There  was  no  neglect  on  the  part 
•of  defendant.  Nor  has  the  plaintiff  sustained  any  injury,  being 
liable  to  the  heirs,  for  interest  on  money  in  his  hands,  to  an 
amount  exceeding  the  erroneous  balance  stated  in  the  tableau  of 
distribution.  Thus  the  amount  received  by  the  heirs  under  the 
tableau,  not  being  more  than  they  were  justly  entitled  to,  plain- 
tiff could  not  recover  from  them  the  erroneous  balance  stated  in 
the  tableau  ;  and,  consequently,  the  defendant,  should  he  be  con- 
demned to  pay  the  amount  sued  for,  though  subrogated  to  plain- 
tiff's rights,  will  be  without  any  remedy  against  the  heirs. 
Lastly,  the  claim  is  prescribed.  Fisk  v.  Browder,  6  Mart.  N.  S. 
691. 

Johnson  and  Z,  S.  Lyons,  on  the  same  side,  cited  Civil  Code, 
art.  2972.  1  Martin's  Dig.  628.  9  Mart.  363.  11  Mart.  192. 
6  Mart.  N.  S.  195.  8  Mart.  N.  S.  328.  9  La.  422,  559.  11  La. 
137.  8  Mass.  61-7.  11  Johnson,  647.  16Ibid.23L  9Cowen, 
67.  3  Day's  Com.  Law  Rep.  390.  2  Abridg.  Am.  Com,  Law 
Cases,  33-7.    Story  on  Agency,  160,  170,  186,  210,  213. 

Garland,  J.  This  action  is  brought  to  recover  from  the  de- 
fendant, who  is  an  attorney  and  counsellor  at  law,  the  sum  of 
$9305  69,  which  the  plaintiff  alleges  he  had  to  pay  improperly 
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and  without  cause,  in  consequence  of  the  neglect^  mismanage- 
ment, and  want  of  skill  and  attention,  on  the  part  of  the  defend- 
ant, whom  he  had  employed  to  transact  his  business.  The  peti- 
tion contains,  at  great  length,  various  allegations  which  go  to 
charge  the  defendant  with  the  various  acts  said  to  have  caused 
the  loss  and  damage. 

The  answer,  after  a  qualified  denial  of  all  the  allegations,  pro* 
ceeds  by  an  admission,  that  the  respondent  was  retained  and  em- 
ployed in  his  professional  capacity  to  advise  and  direct  the  plain- 
tiff touching  and  concerning  the  administration,  liquidation  and 
settlement  of  the  succession  of  F.  A.  Browder,  late  of  the  parish  of 
East  Baton  Rouge,  as  he  was  also  by  the  late  John  Linton,  who 
was  the  predecessor  of  the  plaintiff  in  administering  the  affairs  of 
said  succession  ;  but  he  avers,  that  he  was  not  the  only  legal  ad- 
viser of  Linton  and  the'  plaintiff,  they  having  employed  others, 
under  whose  directions  and  advice  much  of  the  business  was  con- 
ducted, without  his  sanction  or  knowledge.  He  specially  denies 
having  withheld  from  the  plaintiff  the  tableau  of  distribution  al- 
leged to  have  been  filed  by  him  on  the  30th  of  November,  1S37, 
or  that  it  was  unnecessarily  filed  ;  but  alleges,  on  the  contrary, 
that  he  did  shortly  after  it  was  filed  forward  to  him  a  statement 
of  the  same,  at  which  time,  if  there  had  been  any  errors  commit- 
ted by  him,  the  plaintiff  had  it  in  his  power  to  correct  them.  He 
further  avers,  that  he  furnished  the  late  John  Linton  with  the 
form  of  a  legal  tableau  of  distribution  of  the  estate  of  Browder, 
to  be  filled  up  according  to  the  respective  rights  and  privileges  of 
the  creditors ;  but  that  the  plaintiff  disregarded  said  form,  and 
filed  accounts  and  statements,  through  other  counsel,  partial,  con- 
fused, and  hard  to  be  understood,  paying  no  regard  to  the  order 
and  rank  of  the  creditors,  and  without  naming  many  of.  the  ordi- 
nary creditors  at  all.  He  further  avers,  that  at  the  time  of  filing 
the  tableau  made  by  him,  it  was  necessary  and  proper,  as  the 
plaintiff  had  long  been  in  possession  of  the  funds  of  the  succes- 
sion of  Browder,  to  the  great  injury  of  the  creditors,  who  were 
threatening  to  institute  suits  against  the  plaintiff^  for  neglect  of 
duty  towards  them  and  the  succession,  and  that  some  of  them 
had  commenced  proceedings  to  compel  the  filing  of  an  account 
and  distribution  of  the  proceeds  of  the  estate.    For  further  an- 
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swer  he  alleges,  that  if  the  plaintiff  has  really  sustained  any  loss 
in  consequence  of  the  homologation  of  the  tableau  filed,  or  from 
the  manner  in  which  the  succession  has  been  settled,  which  da- 
mage is  denied,  it  has  arisen  exclusively  from  the  desire  of  the 
plaintiff,  in  contravention  of  his  duty,  to  retain  and  use  for  his 
own  profit  the  funds  of  the  succession,  and  from  his  inattention 
and  neglect  to  furnish  to  respondent  the  true  state  of  his  and  the 
former  administrator's  accounts  of  their  administration ;  and  that 
if  an  interest  account  should  be  entered  into  between  the  plain- 
tiff and  the  succession,  it  would  be  found  that,  in  fact,  no  loss  has 
been  sustained  by  the  homologation  of  said  tableau. 

It  appears  that,  in  the  month  of  August,  1832,  John  Linton  was 
appointed  administrator  of  the  estate  of  F.  A.  Browder,  deceased, 
and  that  on  the  same  day  he  filed  an  account  of  the  receipts  and 
expenditures  of  the  succession ;  from  which  it  is  to  be  inferred 
he  had  been  previously  appointed,  and  had  been  acting.  In  the 
preparation,  filing  and  homologation  of  this  account,  it  does  not 
appear  that  the  defendant  had  any  agency,  further  than  to  fur- 
nish a  statement,  (with  the  vouchers  in  support  of  it,)  of  his  acts 
as  counsel  or  agent,  in  the  part  of  the  country  where  he  resided. 
In  October,  1834,  the  plaintiff  was  appointed  administrator  of  the 
estate,  and  about  the  last  of  March,  1836,  he  filed,  in  the  Probate 
Court  of  East  Baton  Rouge,  what  is  called  a  distribution  of  the 
estate  of  Browder,  and  also  an  account,  the  whole  of  which  is 
rather  an  account  of  receipts,  payments  and  expenditures,  than 
a  statement  of  debts  and  a  distribution  of  funds  collected.  It  in- 
cludes a  number  of  items,  dated  previous  to  the  appointment  of 
the  plaintiff  as  administrator,  and,  therefore,  debits  and  credits 
which  properly  belonged  to  the  administration  of  Linton.  This 
statement,  or  account,  is  signed  by  the  plaintiff,  and  it  is  not 
shown  what  precise  connection  the  defendant  had  with  it.  It  is 
not  shown  that  he  filed  it,  or  had  it  homologated,  although  it  ap- 
pears that  he  was  the  only  agent,  and  principal  attorney  in  that 
part  of  the  State  where  the  proceedings  were  carried  on,  and  acted 
as  such  afterwards.  This  fact  is  shown  by  the  correspondence 
of  the  parties,  and  by  other  evidence.  On  the  18th  of  November, 
1837,  the  plaintiff  writes  to  the  defendant,  saying  that  he  had 
hoped,  before  that  time,  to  have  given  some  attention  to  the  affairs 
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of  Brooder's  estate,  and  to  have  been  with  defendant  at  Baton 
Rouge,  to  arrange  the  additional  tableau  for  which  he  (defend- 
ant,) had  the  documents.  A  desire  is  expressed  to  hear  from  de- 
fendant on  the  subject.  The  plaintiff  then  says,  that  one  of  the 
creditors  was  importunate  in  relation  to  a  certain  claim,  but  that 
he  would  prefer  having  the  tableau  completed  before  he  paid  any 
more  money.  Im^uiries  are  then  made  as  to  the  intentions  of  the 
defendant  to  visit  the  city,  and  in  relation  to  the  business  of  the  suc- 
cession. He  then  says,  it  would  not  be  perfectly  convenient  in  such 
times  to  pay  all  the  money,  but  a  desire  is  expressed  to  have  every 
thing  arranged,  and  in  order  to  settle  the  estate  as  soon  as  mon- 
etary matters  are  a  little  more  easy.  On  the  22d  of  the  same 
month,  the  defendant  acknowledges  the  receipt  of  this  letter,  and 
says  that  he  had  been  called  upon  sometime  before  to  know  when 
the  final  tableau  would  be  filed,  and  had  answered  that  it  was 
made  out,  but  could  not  be  filed  until  he  (defendant,)  had  consul- 
ted with,  or  heard  from  the  plaintiff.  After  answering  several 
inquiries  that  had  been  made,  the  defendant  adds,  that  he  has  been 
sick,  but  will  be  in  the  city  in  a  few  days,  and  will  bring  the 
tableau  with  him.  He  recommends  that  it  be  filed  and  homolo- 
gated at  once,  to  stop  the  clamor  of  the  creditors,  and  states  that 
plaintiff  can  get  as  much  time  afterwards  as  he  might  wish. 
There  is  reason  to  believe  that  the  defendant  came  to  the  city 
about  the  time  he  mentioned,  and  it  is  probable  that  he  and  the 
plaintiff  had  some  communication  on  the  subject,  but  of  its  precise 
character  the  record  does  not  inform  us.  This  tableau  purports 
to  be  dated  in  New  Orleans  on  the  1st  day  of  December,  1837, 
and  is  signed  by  the  defendant  as  attorney  for  the  plaintiff ;  but 
was  filed  in  the  clerk's  office  at  Baton  Rouge  on  the  30th  of  No- 
vember, 1837.  On  the  15th  of  December,  the  plaintiff  writes  to 
the  defendant,  complaining  that  he  had  not  received  a  copy  of  the 
tableau  which  was  promised  to  be  sent  to  him.  He  says,  "  1  feel 
a  good  deal  in  the  dark,"  and  prays  that  his  request  maybe  heed- 
ed. He  speaks  of  having  written  to  the  Probate  Judge  for  copies. 
He  says  that  he  does  not  know  how  the  blanks  have  been  filled, 
&c.  He  then  proceeds  to  make  inquiries  about  various  matters 
relating  to  the  collection  of  debts  owing  to  the  estate,  and  whether 
any  provisions  had  been  made  to  prevent  the  creditors  from  corn- 
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ing  upon  him  before  he  has  funds,  and  trusts  that  proper  precau- 
tions will  be  taken.  On  the  23d  of  December,  1837,  the  defen- 
dant writes,  that  he  has  been  so  much  occupied  as  not  to  have 
time  to  make  out  a  complete  copy  of  the  tableau  in  question. 
That  only  four  blanks  existed,  and  he  had  filled  them  with  vari- 
ous sums.  He  then  proceeds  to  make  a  statement  of  the  affairs  of 
the  succession,  without  pretending  that  it  is  a  copy  of  the  tableau. 
After  answering  various  inquiries  as  to  collections,  he  proceeds  to 
say,  that  he  has  " a  draft  of  the  tableau,^  which  he  will  bring 
with  him  when  he  visits  the  city,  and  leave  it  for  examination,  if 
the  copy  from  the  Probate  Judge  should  not,  in  the  meantime,  be 
received..  He  then  states  that  an  opposition  has  been  filed;  that 
it  is  his  intention  to  go  to  Baton  Rouge  ;  and  that  if  there  be  no 
other  opposition,  he  will  have  the  proceedings  homologated. 
Here  the  written  correspondence  between  the  parties  ceased  until 
the  4th  of  April,  1838.  It  is  not  shown  that  the  defendant  went 
to  Baton  Rouge  to  attend  to  the  business,  at  any  time  previous  to 
the  19th  of  April  1838,  nor  does  it  appear  precisely  when  he 
came  to  the  city  with  the  draft  of  his  tableau  ;  but  one  wimess, 
a  clerk  of  the  plaintiff,  swears  that  he  heard  a  conversation  be- 
tween the  parties,  about  the  9th  of  January,  1838,  in  which  the 
plaintiff  told  the  defendant  that  there  were  errors  in  the  tableau^ 
and  that  he  seemed  convinced  there  were.  No  one  was  present 
at  the  conversation  but  the  parties  to  this  suit,  and  the  witness. 
It  is  further  shown,  that  a  second  opposition  was  filed,  involving 
a  considerable  sum  of  money ;  and  that  the  defendant  had  made 
an  agreement  with  the  counsel  who  presented  it,  to  go  with  him, 
at  some  period  not  precisely  shown,  to  try  it;  but  that  about  the 
20th  of  February,  1838,  a  privileged  creditor,  and  the  gentleman 
to  whom  defendant  had  handed  the  tableau  to  have  it  filed, 
moved  the  court  to  dismiss  this  opposition,  as  it  was  not  prosecu- 
ted, and  had  the  tableau  homologated. 

From  what  has  been  stated,  we  are  satisfied  that  the  making 
of  the  tableau  had  been  a  subject  of  consultation  previous  to  the 
filing  of  it  in  court,  and  we  believe  the  plaintiff  knew  it  was  to  be 
filed  previously  to  the  time  it  was  ;  but  the  evidence  does  not  satis- 
fy us  that  he  was  fully  aware  of  its  contents.  From  the  anxiety 
shown  to  get  a  copy  of  it,  it  is  quite  clear  that  the  plaintiff  was 
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as  be  says,  '<  in  the  dark,"  and  the  statement  sent  instead  of  a 
copy,  did  not  fully  enlighten  him.  Unless  we  believe  the  witness, 
Harding,  perjured,  we  are  bound  to  believe  that  the  defendant  was 
informed  of  there  being  errors  in  it  early  in  January.  He  took  no 
pains  to  correct  them,  and  seems  never  to  have  attended  the  court 
at  all,  to  give  attention  to  this  business.  It  was  in  making  up 
the  tableau,  and  stating  the  amount  that  the  plaintiff  had  to  dis- 
tribute among  the  creditors,  that  the  errors  were  committed  which 
caused  the  loss  to  him.  Shortly  after  the  judgment  of  homolo- 
gation was  rendered,  the  defendant  knew  it,  but  took  no  steps  to 
ascertain  precisely  what  had  been  done,  or  to  have  the  errors  he 
had  made  corrected. 

About  the  4th  of  April,  1S38,  the  plaintiff  wrote  to  the  defen- 
dant, stating  various  errors  in  the  tableau,  and  complaining  of 
his  conduct  The  defendant  some  time  after  replied,  justifying 
himself,  denying  that  there  was  any  error,  and  adding,  if  there 
was,  that  it  was  owing  to  the  fault  of  the  plaintiff  in  not  giving 
correct  information,  and  from  not  examining  the  account  or  tab- 
leau, when  shown  to  him.  The  parties,  about  the  19th  day  of 
April,  met  at  Baton  Rouge,  when  an  amended  tableau  was  drawn 
up,  and  presented  to  the  Judge,  in  which  the  errors  of  the  former 
were  exposed,  and  a  petition  was  presented  to  the  Probate  Judge 
asking  for  their  correction.  This  application  was  rejected,  and 
the  decision  affirmed  by  this  court.  13  La.  156.  The  plaintiff 
shows,  that  he  has  paid  the  money  thus  erroneously  stated  to  be 
in  his  hands,  to  the  creditors  of  Browder's  succession,  and  claims 
to  recover  it  of  the  party  through  whose  error  or  neglect  he  was 
compelled  to  do  so.  The  correspondence  between  the  parties, 
subsequently  to  the  filing  of  the  corrected  tableau,  is  not  impor- 
tant, as  it  consists  principally  of  reproaches  on  the  one  side  for  not 
paying  due  attention  to  the  business,  and  denials  of  the  ch&rge, 
with  references  to  previous  transactions,  and  explanations  relating 
to  them  and  the  business  generally. 

The  parol  testimony  shows,  that  the  defendant  is  a  lawyer  pro- 
verbial for  his  attention  to  business ;  that  he  is  a  competent  ac- 
countant, well  versed  in  the  mode  of  keeping  books  and  often 
employed  in  consequence  of  his  knowledge  and  skill  in  unravel- 
ling intricate  transactions  and  accounts.    It  is  also  shown,  that 
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he  stands  high  as  a  professional  man,  a  fact  admitted  by  the 
counsel  for  the  plaintiff  in  the  argument.  The  accounts  filed 
show,  that  the  defendani  has  received  a  large  sum  for  his  services, 
and  in  one  of  his  letters  he  mentions  that  he  has  in  his  possession 
a  considerable  amount  of  chirographic  claims  against  the  succes- 
sion, which  he  will  pay  off,  as  soon  as  he  shall  receive  from  the 
plaintiff  a  sum  exceeding  seven  thousand  dollars.  It  is  also 
proved,  that  when  the  parties  met  in  the  Judge's  office  at  Baton 
Rouge,  the  plaintiff  charged  the  defendant  with  having  commit- 
ted the  errors  and  mistakes,  and  said  that  he  ought  to  be  liable 
for  them ;  that  defendant  expressed  his  sorrow  on  account  of  them, 
saying  that  he  was  not  aware  of  their  existence  until  he  was  in- 
formed by  the  plaintiff,  and  that  he  would  endeavor  to  remedy 
the  matter  by  filing  an  application  to  have  the  tableau  amended. 
The  case  was  tried  by  the  court  below,  and  a  judgment  ren- 
dered for  the  defendant,  from  which  the  plaintiff  has  appealed. 

The  evidence  satisfies  us,  that  the  defendant  was  employed  as 
the  principal  counsel  to  manage  the  affairs  of  the  succession  in 
the  country,  and  that  he  did  so.     Much  reliance  was  placed  on 
him  by  the  plaintiff,  who  is  a  merchant  of  New  Orleans.    He 
was  specially  charged  to  prepare  the  final  tableau  of  distribu- 
tion of  the  funds  to  be  paid  out,  and  was  furnished  with  the 
documents  necessary,  or  knew  where  they  could  be  obtained,  for 
the  purpose  of  making  it  correctly.     He  did  make  the  tableau  in 
which  the  errors  occurred,  without  the  interference  or  assistance 
of  any  other  counsel.     It  was  filed  with  the  knowledge  and  con- 
sent of  the  plaintiff  before  he  knew  much  about  it,  and,  under 
the  circumstances,  we  are  compelled  to  believe  the  testimony  of 
Harding,  as  to  the  plaintiff's  having  pointed  out  the  errors  to  the 
defendant  in  January,  1838,  which  was  before  the  homologation. 
Besides  this,  there  is  no  evidence  that  the  defendant  ever  went  to 
Baton  Rouge  after  he  filed  the  tableau,  to  give  the  business  any 
attention,  until  after  it  was  homologated,  a  period  of  nearly  three 
months.    It  does  not  appear  that  he  went  there  at  all,  until  he 
went  in  company  with  the  plaintiff,  late  in  April,  1838,  although 
he  knew  that  oppositions  had  been  filed,  and  that  the  creditors 
were,  to  use  his  own  language,  clamorous  as  to  the  management 
of  the  estate. 
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Actions  of  this  description  are  not  of  frequent  occurrence, 
but  whenever  they  liave  been  instituted,  either  in  this  State  or 
elsewhere,  the  same  general  rule  has  prevailed,  that  lawyers,  like 
all  other  agents,  are  responsible  for  their  negligence  and  want  of 
skill  in  relation  to  the  business  entrusted  to  their  care.  The  act 
of  the  Legislature  of  1808,  makes  them  responsible  for  costs  and 
damages  in  some  cases,  for  absenting  themselves  from  the  courts 
where  they  have  business,  without  good  cause,  and  for  other  ne- 
glects. B.  6c  C.'s  Dig.  21,  22,  ^  6.  The  Spanish  law  made  at- 
torneys responsible  for  fraud  or  fault.  Partida,  3,  5,  26.  In  the 
case  of  Breedhvcf  ^c.  v.  Turner ^  9  Mart.  363,  this  court  held, 
that  an  attorney  and  counsellor  at  law  is  liable  to  his  client  for 
the  mismanagement  of  the  suit,  even  though  it  be  without  fraud, 
but  not  for  an  error  of  judgment,  unless  the  error  be  so  gross  as 
to  show  the  want  of  competent  and  ordinary  legal  acquirements 
and  attention.  This  principle  prevails  in  the  other  States  of  the 
Union,  in  England,  and  in  every  country  where  the  relation  of 
counsel  and  client  exists.  In  the  8th  volume  of  the  Massachu- 
setts Reports,  57,  the  court  said :  '<  There  is  no  doubt  that  for 
any  misfeasance  or  unreasonable  neglect  of  an  attorney,  whereby 
his  client  suffers  a  loss,  an  action  may  be  supported  and  damages 
recovered  to  the  amount  of  that  loss."  But  this  does  not  mean  that 
every  error  or  mistake  is  to  make  an  attorney  liable.  When  he 
acts  in  good  faith,  and  with  ordinary  or  reasonable  skill  and 
knowledge,  he  will  be  protected.  The  court  in  Massachusetts 
then  proceeded  to  decide  the  cause,  and  on  a  state  of  facts  not  as 
strong  as  that  presented  in  this  case,  held  the  attorney  liable  for 
the  debt  which  was  lost.  In  giving  the  opinion,  the  Judge  who 
pronounced  it  said,  he  was  acquainted  with  no  man  in  whose 
faithful  and  upright  conduct  and  diligent  attention  he  had  more 
confidence  than  in  the  defendant's,  and  that  he  had  no  doubt  the 
error  complained  of  had  its  foundation  in  a  humane  desire  to  save 
expense  and  vexation  to  the  debtor. 

The  English  books  contain  many  cases  in  which  the  same 
principle  has  been  held.  In  4  Barnwell  &  Alderson,  202, 
(6  Eng.  Com.  Law  Rep.  401,)  an  attorney  |was  held  liable, 
who  suffered  the  case  to  be  called,  without  previously  ascertain- 
ing whether  a  material  witness  was  in  court,  or  could  be  had 
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during  the  trial,  whereby  the  plaintiff  was  nonsuited.  In  1 
Bingham,  347,  (8  Eng.  Com.  Law  Rep.  341,)  an  attorney  who  ne- 
glected to  appear  before  an  arbitrator,  whereby  his  client  lost  his 
cause,  was  held  responsible.  In  another  case,  an  attorney  was 
employed  to  examine  and  prepare  the  titles  to  an  estate,  to  be  laid 
before  counsel  for  an  opinion.  He  omitted  to  recite  or  present 
two  deeds,  whereby  an  opinion  was  given  that  would  not  have 
been,  if  those  two  deeds  had  been  presented.  The  purchaser  had 
to  pay  a  sum  of  money  in  consequence,  to  make  his  title  good, 
and  it  was  held  the  attorney  was  liable  for  it.  10  Eng.  Com. 
Law  Rep.  232.  18  Ibid.  348.  In  7  Bingham,  41 3,  (20  Eng.  Com. 
Law  Rep.  183,)  an  attorney  who  was  employed  to  defend  an  ae- 
tion,  neglected  to  file  his  plea,  whereby  a  judgment  by  default 
was  obtained.  It  was  decided,  that  the  attorney  was  responsible 
for  the  damages,  without  the  plaintiff's  having  shown  that  he 
had  a  good  defence.  In  10  Bingham,  491,  (25  Eng.  Com.  Law 
Rep.  217,  219,)  an  attorney  allowed  his  client  to  execute  a  coven- 
ant which  was  unusual,  without  explaining  its  purport  and  neces- 
sity, in  consequence  of  which  he  sustained  damage,  and  it  was 
decided  that  he  was  responsible.  The  principle  established  by 
the  Court  of  Common  Pleas  is,  that  an  attorney  is  bound  to  take 
care  that  his  client  do  not  enter  into  any  stipulation  or  contract, 
that  may  expose  him  to  a  greater  degree  of  responsibility  than  is 
ordinarily  attached  to  the  business  in  hand,  without  explaining 
the  consequences  of  it.  The  cases  cited  show-  how  far  courts 
have  gone  in  enforcing  the  principle  of  the  responsibility  of  an 
attorney  towards  his  client.  If  we  consider  him  in  the  light  of 
an  agent,  the  law  is  equally  positive  and  precise.  If  the  duty  or 
obligation  be  violated,  either  by  exceeding  his  authority,  by  posi- 
tive misconduct,  or  by  negligence  or  omissions  in  his  proper 
functions,  and  damage  ensue,  the  loss  or  damage  will  fall  on  the 
agent,  and  he  must  make  a  full  indemnity. 

The  defendant  rests  his  defence  on  four  grounds ;  and  has, 
in  this  court,  filed  a  plea  of  prescription  of  one  year. 

The  first  ground  is,  that  Linton,  the  first  administrator  of  the 
estate  was  furnished  by  him,  (the  defendant,)  with  the  form  of 
a  legal  tableau  of  distribution,  to  be  filled  up,  but  that  he  disre- 
garded it,  and  got  other  counsel  to  prepare  a  statement  of  the  re- 


Digitized  by 


Google 


APRIL,  1844  379 


Thompson  ▼.  Lobdell. 


ceipts  and  expenditures,  about  which  he  was  not  consulted. 
This  form  it  is  said  came  into  the  possession  of  the  plaintiff,  who, 
on  filing  his  first  account  or  tableau  in  1836,  also  disregarded 
it,  and  consulted  other  counsel,  whereby  great  confusion  was 
created,  and  it  became  very  difficult  to  ascertain  the  true  condi- 
tion of  the  estate ;  whereas  if  his  form  and  advice  had  been  fol- 
lowed, there  could  not  have  been  any  mistake  or  difficulty.    The 
defendant  and  his  counsel  then  go  into  an  examination  of  the 
facts  and  accounts,  to  sustain  this  position.    Admitting  all  that  is 
said  to  be  true,  we  do  not  well  see  what  justification  it  is  of  the 
defendant    It  is  not  attempted  to  make  him  responsible  for  the 
first  or  second  account,  nor  is  it  shown  that  there  is  any  error  in 
them  prejudicial  to  the  plaintiff.    Obscure  and  confused  they 
perhaps  are,  and  had  the  defendant's  advice  and  form  been  fol- 
lowed, it  is  possible  they  would  have  been  less  so ;  but  of  that  we 
can  form  no  opinion,  as  the  original  form  of  the  account  or  tab- 
leau is  not  before  us,  and  the  evidence  does  not  tell  us  what  the 
advice  was.    It  was  perhaps  in  consequence  of  the  obscurity  and 
vagueness  of  the  accounts,  that  the  defendant  was  selected  to 
make  the  final  distribution  and  statement.    He  was  reputed  to 
be  among  the  best  accountants  in  the  country ;  had  long  been 
cognizant  of  the  affairs  of  the  succession ;  was  proverbial  for  his 
attention  to  business ;  and,  therefore,  supposed,  to  be  above  all 
others  best  qualified  to  untangle  the  difficulties  which  embarrassed 
the  estate  and  accounts.    The  errors  complained  of  in  this  ac- 
count are  found  in  its  first  items.    It  represents  the  balance  on 
hand,  from  the  previous  accounts,  as  much  larger  than  it  really 
was ;  consequently  the  plaintiff  had  to  pay  it.    Had  the  defendant 
had  those  accounts  before  him,  as  he  should  have  had,  it  is  not 
probable  that,  with  ordinary  skill  and  investigation,  he  would  have 
made  the  mistake.    The  defendant  knew  that  these  documents 
were  in  existence,  where  they  were,  and  must  also  have  been 
aware  of  their  importance  in  making  out  a  correct  statement 
He  should,  if  he  did  not  have  them,  have  told  the  plaintiff  that 
they  were  necessary ;  and  he  should  not  have  filed  a  tableau 
without  seeing  them.    It  was  the  omission  of  the  defendant  that 
caused  the  error,  because  if  he  had  referred  to  what  had  previously 
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taken  place,  it  is  not  probable  that,  with  ordinary  care  and  vigi- , 
lance,  any  mistake  would  have  been  made. 

The  second  ground  is,  that  there  was  no  negligence  on  the 
part  of  the  defendant  as  the  attorney  and  counsellor  of  the  plain- 
tifif,  and  that  be  did  not  disobey  any  instructions  given  him,  but 
that,  on  the  contrary  all  the  neglect  was  on  the  part  of  the  plain- 
tiff, in  not  furnishing  full  and  ample  statements  of  the  proceeds 
of  the  succession,  and  the  amouut  of  claims  paid  previously,  or 
that  were  still  owing.  To  the  inattention,  and  want  of  time  on 
the  part  of  the  plaintiff  to  examine  the  tableau  before  it  was  filed, 
and  to  his  neglect  in  failing  to  examine  the  copy  sent  him  in  De- 
cemler,  1837,  the  whole  difficulty  is  attributed.  To  show  that 
the  ground  is  tenable,  the  defendant,  in  his  oral  and  written  argu- 
ments, has  gone  at  great  length  into  the  evidence  and  corres- 
pondence, but  we  think  without  success.  He  was  at  the  time, 
the  only  counsel  of  the  plaintiff  in  relation  to  this  business ;  he 
had  been  a  principal  manager  of  the  estate ;  and  if  the  plaintiff 
had  not  furnished  the  necessary  documents  and  informatioUi  he 
should  not  have  proceeded  until  they  were  procured.  It  was  not 
correct  for  the  defendant  to  proceed  on  insufficient  or  incorrect 
dataj  and  thereby  commit  the  plaintiff  without  letting  him  know 
it.  But  the  evidence  shows,  that  the  defendant  had  all  the  docu- 
ments for  the  purpose  of  making  a  tableau,  and  that  he  strongly 
advised  its  being  made  and  filed  immediately.  In  his  letter  of 
the  22d  of  November,  he  says,  that  it  was  already  made  out,  and 
the  counsel  of  one  of  the  creditors  informed  of  it  some  time  be- 
fore, although  we  do  not  see  the  plaintiff  mentioning  it,  until  his 
letter  of  the  18th  of  November,  1837.  He  says  further,  that  he 
will  bring  it  with  him,  to  show  to  the  plaintiff,  in  a  few  days. 
That  he  did  bring  it  and  show  it  is  more  than  probable ;  but  it 
isevident  the  plaintiff  knew  very  little  about  it,  as,  in  a  short 
time  after,  he  complains  that  a  promised  copy  has  not  been  sent, 
and  says  that  he  is  "  in  the  dark"  about  it.  The  substance  of  the 
document  was  sent  in  the  letter  of  the  23d  of  December,  1S37, 
and  an  intimation  was  given  that  the  defendant  would  soon  be 
in  the  city,  and  communicate  furtlier.  Harding  says,]that  he  was 
in  the  city  about  the  9th  of  January,  1838,  and  that*he  plaintiff 
then  pointed  out  the  errors.    The  attempt  to  show  that  this  wit- 
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ness  was  mistaken,  has  no  support  from  anything  we  can  find  in 
the  record. 

The  tliird  ground  assumed  is,  that  it  was  necessary  and  in- 
cumbent on  the  plaintiff  to  file  a  final  tableau  at  the  time  it  was 
done,  because  he  had  the  proceeds  of  the  property  in  his  hands, 
and  the  creditors  were  anxious  to  get  their  money.  Various  por- 
tions of  the  evidence  are  referred  to  with  the  view  of  proving 
this  necesnty.  We  are  entirely  convinced  that  it  was  time  a  final 
distribution  of  the  funds  should  be  made.  The  succession  had 
been  opened  more  than  five  years,  and  was  still  not  settled.  But 
admitting  the  necessity  of  such  a  tableauy  it  does  not,  in  our 
opinion,  authorize  or  justify  the  defendant  in  preparing  and  fil- 
ing an  erroneous  one. 

The  fourth  ground  of  defence  is,  that  if  an  interest  account 
were  opened  between  the  plaintifiT  and  the  succession,  it  would 
appear,  that  he  ought  to  have  accounted  for  about  $17,600  more 
than  he  did,  for  interest  on  the  sums  in  his  (plaintiff's)  hands  for 
seven  years,  which  sum  it  is  contended  fully  indemnifies  the 
plaintiff  against  the  alleged  losses.  We  have  not  gone  into  a 
calculation  of  the  interest  said  to  have  accrued,  as  we  cannot  see 
what  possible  right  the  defendant  has  to  be  benefitted  by  a  de- 
mand, which,  if  it  exists  at  all,  is  owing  to  the  creditors  or  heirs 
of  Browder. 

The  last  ground  of  defence  is  the  plea  of  prescription  of  one 
year,  as  the  defendant  is  charged  with  a  quasi-offence,  and  more 
than  one  year  has  elapsed  since  the  commission  of  the  act  which 
caused  the  damage.  The  erroneous  tableau  was  filed  on  the 
30th  of  November,  1837,  and  finally  homologated  on  the  27th  of 
February,  1838.  The  defendant  insists,  in  one  branch  of  his  ar- 
gument, on  the  fact,  that  neither  he  nor  the  plaintiff  knew  of  any 
error  until  the  4th  of  April,  1838 ;  and  on  the  19th  of  the  same 
month  proceedings  were  commenced  to  correct  the  error.  That 
suit  was  not  finally  decided  until  the  25th  of  March,  1839,  and 
this  suit  was  commenced  on  the  23d  of  July  following,  about 
which  time  the  money  was  paid  by  the  plaintiff  to  the  Sheriff, 
under  an  execution  in  favor  of  the  heirs  of  Browder.*  Until  this 
time  the  damage  had  not  been  actually  paid  ;  and  until  the  26ih 
of  March,  1839,  the  plaintiff  did  not  know  whether  he  would  be 
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made  actually  responsible.  Considering  the  relations  existing- 
between  the  parties  and  the  facts,  we  do  not  think  the  plea  can 
be  sustained. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  proceeding  to  give 
such  judgment  as  in  our  opinion  ought  to  have  been  given  in  the 
court  below,  it  is  ordered,  adjudged  and  decreed,  that  the  plain- 
tiff, William  E.  Thompson,  do  recover  of  the  defendant,  John  L* 
Lobdell,  the  sum  of  nine  thousand  three  hundred  and  five  dollars 
and  fifty-nine  cents,  with  costs  in  both  courts* 


Philippe  Guesnon  v.  His  Creditors* 

Mortgages  acqaired  by  third  peraont  ander  the  faith  and  protection  of  a  decree  of 
a  coort  of  competent  jurisdiction,  which  baa  never  been  annalled,  ordering  the 
eraanre  of  a  previoos  mortgage,  most  be  respected.  Third  persons  are  not  bound 
to  look  beyond  such  a  decree. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan^  J. 

Z>.  SegherSf  for  the  appellant 

Preston^  contra.  The  judgment  of  a  Probate  Court  ordering 
the  erasure  of  a  mortgage  cannot  be  treated  as  a  nullity.  6  La. 
366.  It  can  onlyl)e  annulled  by  a  direct  action.  Code  of  Pract. 
arts,  605,  606,  610,  612. 

T.  Slidellf  Hoa,  Denis  and  L.  Peirce^  on  the  same  side. 

Simon,  J.  The  dative  testamentary  executor  of  Antoine  Car- 
raby,  deceased,  is  appellant  from  a  judgment  disallowing  and  re- 
jecting the  judicial  mortgage  by  him  claimed  on  the  property  of 
the  insolvent,  and  homologating  the  amended  tableau  of  distri- 
bution, filed  by  the  syndic  of  said  insolvent's  estate  on  the  22d  of 
October,  1842,  except  as  it  regards  that  mortgage.  This  judg- 
ment was  rendered  on  the  appellees^  oppositions  to  the  tableau. 

The  record  discloses  the  following  fa'^ts :  After  various  pro- 
ceedings had  before  the  Court  of  Probates  of  the  parish  of  Or- 
leans, in  the  settlement  of  the  estate  of  Antoine  Carraby,  deceased, 
on  the  account  filed  by  P.  Guesnon,  acting  as  testamentary  execa- 
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tor  under  the  will  of  the  deceased,  which  account  included  a  cer- 
tain item  of  99349  34,  as  having  been  received  by  said  Guesnon 
on  his  legacy,  a  final  judgment  was  rendered  by  that  court,  on  the 
1st  of  May,  1839,  amendinc^  the  executor's  account,  ordering  that 
the  executor  recover  of  different  persons  therein  named  the  sever- 
al sums  therein  specified,  and  further  decreeing,  '<  that  the  items 
in  favor  of  Philippe  Cruesnon  for  the  amount  received  by  him 
on  his  legacy  J  be  stricken  off  from  the  testamentary  executor^s 
accountJ^  This  judgment  was  subsequently  brought  up  by  ap- 
peal before  this  court,  in  relation  to  the  interest  of  Etienne  Carra- 
by,  and  corrected  only  in  this  last  particular.  3  Robinson,  349. 
It  appears  further,  that  the  judgment  of  the  Probate  Court  was 
duly  recorded  in  the  office  of  the  Recorder  of  Mortgages,  on  the 
11th  of  May,  1839,  so  as  to  acquire  the  effect  of  a  judicial  mort- 
gage on  Guesnon's  property,  for  the  sum  of  $9349  34 ;  but  that 
the  inscription  was  cancelled  and  erased,  as  to  Guesnon,  by  order 
of  the  Ck>urt  of  Probates  of  the  parish  of  Orleans,  dated  the  24th 
of  July,  1839,  and  deposited  in  the  Recorder's  office  on  the  31st 
of  the  same  month. 

It  is  further  shown,  that  some  time  after  the  judgment  had  been 
recorded,  a  rule  was  taken  by  Philippe  Guesnon  on  the  Recorder 
of  Mortgages,  and  on  all  the  parties  concerned  in  said  judgment, 
to  show  cause,  on  the  19th  of  June,  1839,  why  the  mortgage  re- 
suiting  against  said  Ouesnon  from  the  registry  of  the  judg- 
ment should  not  be  erased  and  cancelled^  as  not  authorized  by 
the  same ;  whereupon,  after  due  proceedings  had  under  the  nile, 
a  judgment  was  rendered  by  the  Court  of  Probates,  ordering  the 
Recorder  of  Mortgages  to  erase  and  cancel  from  his  records  the 
mortgage  resulting  from  the  judgment  thereon  inscribed  as  against 
Philippe  Guesnon.  This  was  done  accordingly,  as  shown  by  the 
Recorder's  certificate  already  noticed. 

It  further  appears  that,  on  the  16th  of  December,  183S,  H.  R. 
Denis,  (one  of  the  appellees,)  having  sold  to  Guesnon,  a  certain 
lot  and  the  improvements  thereon  erected,  the  price  thereof  was 
settled  by  promissory  notes,  for  securing  the  payment  of  which  a 
mortgage  was  reserved  on  the  property  sold.  On  the  14th  of 
December,  1840,  a  loan  of  $6000  having  been  obtained  by  Gues- 
non from  an  insurance  company,  as  also  another  loan  of  f  3500 
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from  Denis,  Guesnon  secured  them  both  by  a  mortgage  on  the 
property  originally  purchased  from  Denis,  the  latter  giving  the 
priority  of  the  mortgage  to  the  company.  On  the  30th  of  Janu- 
ary, 1841,  the  original  mortgage  reserved  by  Denis  on  the  pro- 
perty by  him  sold,  was  erased  from  the  books  of  the  Recorder. 

It  is  also  shown,  that  the  Bank  of  Louisiana  has  a  mortgage  on 
certain  property  of  the  insolvent,  to  secure  a  sum  of  $11,700, 
which  mortgage  was  executed  on  the  16th  of  December,  1840, 
and  recorded  on  the  17th  of  the  same  month. 

We  find  further  in  the  record  that,  on  the  4th  of  June,  1842, 
the  appellant  Dumas,  acting  as  dative  testamentary  executor  of 
Antoino  Carraby,  deceased,  instituted  a  suit  against  Philippe 
Guesnon,  as  syndic  of  his  own  insolvent  estate,  in  the  Court  of 
Probates,  praying  that  the  judgment  rendered  on  the  24th  of 
July,  1839,  directing  the  cancelling  of  the  judicial  mortgage  re- 
sulting from  the  recording  of  the  judgment  theretofore  rendered  in 
the  settlement  of  the  estate  of  Antoine  Carraby,  be  avoided  and 
annulled,  and  that  the  said  judicial  mortgage  be  reinstated.  This 
demand  was  resisted  by  Guesnon  on  the  plea  of  res  judicata  ; 
whereupon  the  Probate  Court  rendered  judgment  sustaining  the 
exception  rei  judicattB,  and  dismissing  the  executor's  petition. 
From  this  judgment,  it  is  not  shown  that  any  appeal  was  ever 
taken. 

It  appears  also,  that  the  Judge,  a  quo,  having  rendered  a  judg- 
ment^in  favor  of  the  present  appellant,  giving  effect  to  the  judi- 
cial mortgage  by  him  claimed  in  his  opposition  to  the  tableau 
first  filed  by  the  syndic,  and  declaring  that  the  judgment  of  the 
Court  of  Probates  cancelling  the  inscription  of  said  mortgage  was 
a  mere  nullity,  and  consequently  giving  a  preference  to  the  judi- 
cial mortgage  over  those  claimed  by  Denis  and  other  mortgage 
creditors,  an  amended  tableau  of  distribution  was  filed  by  the 
syndic  according  to  the  terms  of  said  judgment ;  but  a  new  trial 
having  been  granted  by  the  court,  a  qva^  the  appellees  filed  their 
oppositions  to  the  amended  tableau^  opposing  specially  the  judi- 
cial mortgage  claimed  by  the  appellant  as  recognized  in  the  ta* 
bleau  ;  and  it  is  on  those  oppositions  that  the  judgment  appeal- 
ed from  was  rendered,  rejecting  and  disallowing  the  judicial 
mortgage  claimed  by  the  dative  testamentary  executor,  as  having 
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been  erased  by  virtue  of  a  judgment,  the  nullity  of  which  has 
never  been  declared  in  the  manner  provided  for  by  law. 

The  appellant  contends,  that  the  decree  recorded  on  the  11th  of 
May,  1839,  must  operate  as  a  judicial  mortgage  on  the  property 
of  the  insolvent ;  that  it  was  not  raised  as  to  the  estate  by  him 
represented,  by  the  judgment  of  the  24th  of  July,  1839,  ordering 
it  to  be  cancelled,  and  is  still  in  force  in  favor  of  said  estate,  and 
binds  the  insolvent's  property. 

Several  questions  have  been  raised  by  the  appellees  in  opposi- 
tion to  the  appellant's  pretensions,  one  of  which  has  been  strenu- 
ously urged,  to  wit,  that  the  decree  of  the  Court  of  Probates  re- 
corded on  the  11th  of  May,  1839,  cannot  operate  as  a  judicial 
mortgage  in  favor  of  the  estate  of  Antoine  Carraby  against 
Philippe  Guesnon,  because  there  is  no  formal  decree,  and  there 
could  not  be  any  judgment  in  favor  of  Philippe  Guesnon,  execu- 
tor of  Carraby,  against  Philippe  Guesnon  as  executor,  or  individu- 
ally. This  position  of  the  opponents  would  present  a  very  impor- 
tant and  serious  question  in  relation  to  the  effect  of  judgments 
rendered  by  Courts  of  Probate  on  the  rendition  of  accounts  of 
curators,  administrators,  or  testamentary  executors,  whenever 
those  judgments  would  present,  after  liquidation  of  the  accounts, 
a  balance  in  favor  of  the  estates  administered,  against  the  cura- 
tors or  administrators ;  and  we  are  not  ready  to  say,  that  such 
judgments  should  not  have  the  legal  effect  which  is  given  to  final 
judgments  in  general,  and  should  not  be  subject  to  the  legal  con- 
sequences derived  from  their  dispositions.  Here,  however,  Gues- 
non is  not  condemned  to  pay  any  sum  of  money ;  the  decree  only 
orders  that  an  item  contained  in  his  account  in  his  favor,  be 
stricken  off  from  his  said  account ;  it  is  doubtful,  therefore,  if 
an  execution  could  ever  issue  against  him  for  any  specific  amount, 
by  virtue  of  said  judgment ;  and  if  it  could,  in  whose  name  and 
for  whose  benefit  such  execution  should  issue.  But,  be  this  as  it 
may,  we  think  that,  under  the  facts  above  stated,  it  is  unneces- 
sary for  us  to  test  the  correctness  of  the  judgment  appealed  from, 
by  any  other  question  but  that  resulting  from  the  effect  which  is 
to  be  given  to  the  judgment  rendered  by  the  Court  of  Probates  on 
the  24th  July,  1839,  by  virtue  of  which,  the  inscription  of  the 
previous  judgment  was  subsequently  erased  and  cancelled.    Can 
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we  treat  that  decree  as  a  nullity,  or  inquire  into  its  correctness 
and  validity? 

It  is  shown  that  the  appellees  acquired  their  mortgages  subse- 
quent to  the  cancelling  of  the  inscription.  At  that  time,  they 
were  undoubtedly  informed  that  the  property  was  free  from  mort- 
gage ;  nay,  the  certificate  of  mortgages  procured  from  the  Re- 
corder's office  and  recited  in  the  acts,  shows  that  the  only  mort- 
gage then  existing  on  the  property  mortgaged  to  the  Merchants' 
Insurance  Company  and  to  Denis,  was  the  one  reserved  by  Denis 
to  secure  the  price  of  the  property  by  him  sold,  and  we  may  fair- 
ly presume,  that  the  latter  was  subsequently  raised  on  the  faith 
and  credit  to  be  attached  to  the  declaration  of  the  Recorder  of 
Mortgages  in  his  certificates.  Indeed,  we  cannot  suppose  that 
Denis  would  have  consented  to  release  his  former  mortgage,  if 
he  had  been  made  aware  of  the  existence  of  a  judicial  mortgage, 
which  was  to  take  precedence  over  the  second  mortgage  by  him 
taken,  or  if  he  had  not  been  informed  of  the  judgment  by  virtue 
of  which  said  judicial  mortgage  had  been  erased  ;  nor  can  we 
believe,  that  the  Bank  of  Louisiana  would  have  accepted  the 
mortgage  executed  in  its  favor  by  Guesnon  to  secure  the  loan  of 
a  large  sum  of  money,  if,  from  an  inspection  of  the  books  of  the 
Recorder  of  Mortgages,  it  had  not  been  ascertained  that  the  in- 
scription previously  taken  by  the  estate  of  Carraby,  had  been 
subsequently  cancelled  by  judicial  authority. 

Now,  ever  since  the  decision  of  this  court  in  the  case  of  Ca- 
sanova^s  Heirs  v.  AvegnOj  9  La.  195,  we  have  uniformly  held, 
that  where  there  is  a  formal  decree  of  the  Court  of  Probates,  re- 
cognizing the  necessity  of  the  sale  of  property  for  the  payment 
of  debts,  the  purchaser  is  not  bound  to  look  beyond  said  decree^ 
which  has  the  force  and  eflfect  of  a  judgment,  and  which  cannot 
be  invalidated  or  annulled  but  by  a  direct  action  of  nullity.  ]  1 
La.  149.  13  Ibid.  434.  14  Ibid.  146.  So  in  the  case  of  Les- 
sassier  v.  Dashiel,  14  La.  468,  we  held,  that  whatever  be  the  re- 
sult of  a  suit  by  which  a  minor,  on  arriving  at  the  age  of  majority, 
seeks  to  annul  a  judgment,  by  virtue  of  which  his  general  mort- 
gage was  released,  it  cannot  aflfect  the  rights  of  a  party  who  pur- 
chased under  the  faith  of  proceedings  apparently  sanctioned  by 
the  Probate  Court.    So,  also,  in  the  case  of  Le  Blanc  v.  His 
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Creditors^  16  La.  124,  which  is  a  case  greatly  analogous  to  the 
present  one,  we  held,  in  substance,  that  judicial  mortgages,  and 
a  fortiori  conventional  ones,  acquired  by  third  persons,  under 
the  faith  and  protection  of  a  decree  of  a  court  of  competent  juris- 
diction, which  had  never  been  annulled,  should  be  satisfied  in 
preference  to  a  minor's  pretended  general  mortgage,  which  had 
been  released  previous  to  the  recording  of  the  judgment.  This 
doctrine  was  asrain  recognized  in  the  case  of  Lessassier  v.  Da- 
shiel,  17  La.  198,  and  in  the  case  of  Rhodes  v.  The  Union  Bank 
of  Louisiana,  ante  p.  63.  Here,  again,  the  mortgages  of  the  appel- 
lees were  acquired  under  the  faith  and  protection  of  the  decree 
of  the  Court  of  Probates,  rendered  on  the  24th  of  July,  1839 ; 
and  it  is  clear,  that  their  rights  so  acquired  under  and  supported 
by  the  previous  sanction  of  judicial  authority,  cannot  be  defeated, 
and  must  be  respected. 

Judgment  affirmed. 


Succession  of  Hardin  L.  Tilghman.— Thomas  O.  Tilgh- 
man, Curator,  Appellant. 

An  action  on  a  jadgment  obtained  in  another  State  is  prescribed  only  by  the  lapse 
of  twenty  years,  where  the  judgment  creditor  resides  out  of  this  State.  C.  C. 
3508. 

The  statute  of  the  State  of  Alabama  of  the  10th  of  January,  1835,  which  pro- 
vides (s.  3)  "  that  when  any  execution  shall  have  been  issued  on  any  judgment 
or  decree,  &c.,  within  a  year  and  a  day  from  the  rendition  of  any  such  judgment 
or  decree,  which  shall  not  have  been  returned  satisfied  in  full,  such  judgment  or 
decree  shall  not  afterwards  be  presumed  to  be  paid  or  satisfied,  without  payment 
or  satisfaction  be  entered  on  the  records  of  the  court,  &c.,  unless  no  execution 
shall  be  issued  on  such  judgment  or  decree  for  the  space  of  ten  years,"  estab- 
lishes a  legal  presumption  of  payment  in  favor  of  the  debtor,  when  the  creditor, 
after  suing  out,  within  a  year  and  a  day  from  the  date  of  the  judgment,  an  exe- 
cution which  is  not  returned  satisfied  in  full,  remains  for  ten  years  without  taking 
out  another  execution.  It  does  not  absolutely  bar  the  right  of  action  on  such 
judgment,  bnt  throws  on  the  creditor  who  seeks  to  recover  on  it,  the  burden  of 
proving  that  it  has  not  been  satisfied. 

The  efiect  of  a  legal  presumption  is,  to  relieve  the  party  in  whose  favor  it  exists 
from  the  necessity  of  making  iny  proof;  but  this  presumption  may  be  destroyed 
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by  proof  that  the  fact  is  otherwise  than  the  law  presumes.  Aliiert  as  to  pre- 
sumptions ^'urif  et  dejure,  against  which  no  proof  can  be  admitted. 

A  judgment  rendered  in  another  State,  properly  authenticated,  must  have  the  same 
force  and  effect  here  as  in  the  State  in  which  it  was  rendered  ;  but  it  can  have  no 
greater  effect.  Thus,  where  by  the  laws  of  the  State  in  which  a  judgment  was 
rendered,  it  will  be  presumed  to  have  been  paid  in  case  no  execution  be  issued 
thereon  within  a  certain  time,  such  presumption  will  attach  to  the  judgment,  and 
exist  in  favor  of  the  debtor  in  an  action  on  the  judgment  in  this  State. 

Where  a  statute  declares  that  a  judgment  shall  be  presumed  to  have  been  paid,  in 
case  no  execution  be  sued  out  within  a  certain  period  after  it  was  rendered,  the 
period  must  be  calculated  from  the  date  of  the  judgment,  though  anterior  to  the 
passage  of  the  act,  and  though  sufficient  time  have  not  elapsed  since  its  enact- 
ment to  establish  the  presumption  if  calculated  from  that  time. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez,  J.  This  was  an  action  by  Boggs,  Cochran  &  Co.  against  the 
administrator  of  the  succession  of  Hardin  L.  Tilghman,  on  a  judg- 
ment which  the  petitioners  had  recovered  against  the  deceased 
in  the  State  of  Alabama,  on  the  4th  of  October,  1824.  The  cu- 
rator of  Tilghman's  succession  pleaded  a  general  denial,  aver- 
ring that  if  any  such  judgment  as  that  alleged  ever  existed,  it 
had  been  satisfied.  He  also  pleaded  prescription.  The  record 
shows  that  a^J.  fa.  was  issued  on  the  judgment  in  Alabama,  on 
which  a  return  of  nulla  bona  was  made  on  the  30lh  of  March 
following.  It  was  admitted  that  no  ca.  sa.  had  been  issued  on 
the  judgment,  nor  any  proceedings  had  against  the  bail.  It  was 
further  admitted  that  Tilghman  had  resided  in  New  Orleans 
since  1827,  and  that,  since  1832,  he  had  been  reputed  to  be 
wealthy,  being  the  owner  of  lands,  &c. ;  and  that  be  died,  in 
1839,  leaving  property  more  than  sufficient  to  pay  all  his  debts. 
The  printed  statutes  of  Alabama  were  admitted  in  evidence. 
There  was  a  judgment  below  in  favor  of  the  petitioners,  from 
which  the  curator  of  the  succession  has  appealed. 

Anderson  and  Elwyn^  for  the  petitioners.  The  statute  of  Ala- 
bama, of  1835,*  if  construed  to  be  a  limitation  of  time  after  which 


*  This  act  was  passed  on  the  10th  of  January,  1835.    It  is  in  these  words : 
An  act  to  authorize  the  Uming  of  executions  iji  certain  cases,  and  for  other 

purposes. 

Sect.  1.  Upon  the  rendition  of  any  judgment  in  any  court  of  record  in  this  State, 

it  shall  he  lawful  for  the  judge  of  said  court,  in  term  time,  to  order  the  clerk  there- 
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the  judgment  could  not  be  enforced,  is  not  obligatory  on  the 
courts  of  this  State.  Prescription  is  a  plea  to  the  remedy,  not 
affecting  the  rights  of  the  parties  to  the  contract  or  judgment. 
Elmore  v.  Cohen,  13  Peters,  327.  The  action  on  the  judgment 
is  not  prescribed  by  the  laws  of  this  State.  But  the  statute  of 
Alabama  does  not  bar  a  right  of  action  on  the  judgment  even  in 
that  State;  it  only  fixes  the  period  within  which  a  scire  facias 
is  a  prerequisite  to  suing  out  an  execution.  This  will  be  evi- 
dent from  considering  how  the  common  law  stood  before  the 
statute. 


of  to  issue  execution  immediately  upon  the  affidavit  of  the  plaintiff,  or  his,  or  her 
agent  or  attorney,  that  the  defendant  is  about  to  remove  his  or  her  effects,  beyond 
the  jurisdiction  of  the  court,  or  that  the  plaintiff  will  be  in  danger  of  loosing  his  or 
her  demand  by  further  delay. 

Sect  2.  The  issuance  of  execution  in  snch  case,  shall  not  deprive  the  defendant 
or  defendants  of  the  right  of  appeal,  writ  of  error,  new  trial,  motion  in  arrest  of 
judgment,  or  any  other  remedy  to  which  by  law,  he  or  they  would  otherwise  be 
entitled. 

Sect.  3.  When  any  execution  shall  have  been  issued  on  any  judgment  or  de- 
cree of  the  Supreme  Court,  or  any  circuit  court,  or  county  court  within  this  State, 
or  upon  any  judgment  of  a  justice  of  the  peace,  within  a  year  and  a  day  after  the 
rendition  of  any  such  judgment,  or  the  making  of  any  such  decree,  which  shall 
not  have  been  returned  $ati9jUd  in  full,  it  shall  be  lawful,  at  any  time  thereafter, 
to  issue  execution  on  any  such  judgment  or  decree,  without  suing  out  any  gcire 
facias,  or  other  process  to  revive  the  same.  And  when  an  execution  shall  have 
been  issued,  or  sued  out  on  any  such  judgment  or  decree,  within  a  year  and  a  day 
from  the  rendition  of  any  such  judgment,  or  the  making  of  any  such  decree,  which 
shall  not  have  been  returned  satisfied  in  full,  such  judgment  or  decree  shall  not 
afterwards,  be  presumed  to  be  paid  or  satisfied,  without  payment  or  satisfaction  be 
entered  on  the  record  of  the  court  In  which  such  judgment  or  decree  shall  have 
been  rendered  or  made  ;  or  in  the  case  of  a  judgment  of  a  justice  of  the  peace,  on 
the  docket  in  which  such  judgment  shall  have  been  made,  or  on  the  execution  issued 
on  such  judgment  or  decree,  unless  no  execution  shall  be  issued  on  any  such  judg- 
ment or  decree  for  the  space  of  ten  years. 

Sect  4.  And  whereas  doubts  have  arisen  whether  a  scire  facias  would  lie  on  a 
judgment  where  execution  had  not  issued  within  the  year  and  day  ;  for  remedy 
whereof.  Be  it  further  enacted.  That  on  all  judgments  of  record,  where  execution 
has  not  been  issued  within  a  year  and  a  day,  it  shall  be  lawful  for  the  plaintiff  in 
any  such  judgment,  to  have  a  scire  facias  against  the  defendant,  commanding  him 
to  appear  at  a  regular  term  of  the  court  in  which  such  judgment  is  of  record,  and 
show  cause,  if  any  he  or  she  have,  why  the  plaintiff  shall  not  have  execution  of 
his  or  her  said  judgment. 
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By  the  common  law,  in  real  actions,  the  recovery  being  a  thing 
certain,  the  mode  of  executing  a  judgment  was  entered  on  the 
roll ;  and  as  the  absence  of  such  entry  was  evidence  that  the 
judgment  was  unsatisfied,  the  demandant,  had  he  delayed  his 
execution  for  a  year  and  a  day,  might  thereafter,  at  any  time, 
have  a  scire  facias  on  the  defendant  to  show  cause  why  he 
should  not  have  his  execution.  Not  so,  however,  in  personal 
actions.  In  such  case,  the  identity  of  the  recovery  not  being  as- 
certained, no  entry  was  made  on  the  roll  of  the  mode  of  execu- 
ting the  judgment,  and  the  roll,  therefore,  did  not  denote  whether 
the  judgment  was  executed  or  not.  Hence,  if  the  defendant  de- 
layed a  year  and  a  day,  he  could  not  have  a  scire  facias,  and  the 
benefit  of  his  judgment  was  in  some  measure  lost  to  him.  But, 
even  by  common  law,  he  was  not,  after  such  delay,  entirely  with- 
out remedy.  He  might  bring  an  action  of  debt  on  his  judgment, 
and  thus  repel  the  inference  of  delay,  by  giving  the  defendant  an 
opportunity  of  showing  in  that  action  whether  he  had  paid  it,  or 
whether  it  had  been  released.  For  remedy  of  this  inconvenience 
the  statute  of  Westminster  2d,  13  Edw.  I.  was  passed,  whereby  it 
is  enacted,  that "  all  things  whatsoever  enrolled  to  which  the  King's 
Court  may  lawfully  give  efiect,  from  henceforth  shall  have  such 
force,  that  hereafter  it  shall  not  be  necessary  to  implead  upon  them  ; 
but  when  the  plaintiff  comes  to  the  King's  Court,  if  the  thing  en- 
rolled be  recent,  that  is  to  say  within  the  year,  he  shall  forthwith 
have  execution  of  the  same.  And  if  perchance  it  be  made  of  a  lon- 
ger time  past,  the  Sheriff  shall  be  commanded  that  he  make  known 
to  the  party  of  whom  the  complaint  is  made,  that  he  be  before  the 
justices  at  a  certain  day  to  show  if  he  has  any  thing  to  say,  why 
such  matters  enrolled  ought  not  to  have  execution."  This  sta- 
tute gave  a  scire  facias  on  judgments  in  personal  actions,  and, 
as  is  observed' by  Tidd,  (2  vol.  p.  1002,  of  his  Practice,)  did  not 
take  from  the  plaintiff  an  action  of  debt  on  his  judgment,  if  he 
thought  proper  to  assert  his  right  to  it. 

Thus  stood  the  common  law,  modified  by  a  statute  of  a  date 
almost  coeval  with  the  origin  of  its  customs  ;  and  thus  it  stood 
at  the  time  the  Legislature  of  Alabama  enacted  the  statute  in 
question. 

That  State,  it  will  be  remembered,  had  like  some  of  the  States, 
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by  its  Constitution  declared  the  common,  law  to  be  the  founda- 
tion of  its  jurisprudence ;  but,  unlike  others,  the  constitution  of 
that  State  in  adopting  the  common  law  excludes  the  statutory 
enactment  of  Westminster  2d.  Hence,  as  many  of  the  ancient 
statutes  weite  declaratory  of  the  common  law,  and  not  creative  of 
a  new  rule  or  one  afore  time  unknown,  it  was  long  a  question  of 
doubt  concerning  certain  principles,  whether  they  were  of  com- 
mon law  or  statutory  growth.  The  statute  before  us  exhibits xa 
difficulty  of  this  kind.  "  Whereas,"  says  the  statute,  "  doubts 
have  been  entertained  whether  a  scire  facias  can  issue,  after  the 
lapse  of  a  year  and  a  day,  &c.,  no  execution  having  issued  within 
that  time,  for  remedy  be  it  enacted,  &c."  It  proceeds  to  give  the 
rule  as  laid  down  in  the  English  statute,  and  also  to  enact,  that 
where  the  judgment  has  lain  dormant  without  execution  for  ten 
years,  an  execution  cannot  issue  thereon  without  first  issuing  a 
scire  facias. 

But  may  not  an  action  of  debt  be  brought  in  Alabama,  or  else- 
where, on  this  judgment,  notwithstanding  this  statute?  The 
statute,  like  that  in  England,  only  intended  to  regulate  the  right 
to  an  execution,  and  directed  that  after  the  lapse  of  a  certain 
period  of  time,  the  plaintiff  should  not  have  it,  without  a  scire 
facias,  in  order  that  the  defendant  might  have  an  opportunity  of 
showing  payment  or  a  release.  But  it  was  not  intended  to  take 
away  the  action  of  debt,  in  which  the  defendant  might  make 
such  defence  as  well  as  if  a  scire  facias  had  issued. 

C.  M.  Jones,  for  the  appellant.  The  burden  of  proving  that 
the  judgment  had  been  satisfied  was  not  on  the  debtor.  It  is  pre- 
sumed by  law  to  have  been  paid.  1  Campbell,  217.  2  Washing- 
ton, 323.    Aikin's  Digest  of  the  Laws  of  Alabama,  p.  621. 

MoRPHY,  J.  This  suit  was  brought  on  the  27th  of  November, 
1839.  against  the  estate  of  the  late  Hardin  L.  Tilghman,  on  a 
judgment  obtained  by  Boggs,  Cochran  &  Co.,  against  the  deceased, 
and  one  John  H.  Cornish,  in  Lauderdale  county,  Alabama,  on  the 
4th  of  October,  1824,  The  defence  set  up  by  the  curator  of  the 
estate  is  prescription,  and  payment  or  satisfaction  of  the  judgment 
sued  on.  The  record  shows,  that  a  few  days  after  the  rendition 
of  this  judgment,  an  execution  was  sued  out,  on  which  a  return 
of  nulla  bona  was  made,  on  the  30th  of  March,  1826,  and  that 
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since  that  time  no  execution  has  been  issued  on  it,  nor  any  other 
step  taken  to  enforce  its  payment;  that,  in  1827,  Hardin  L. 
Tilghman  came  to  this  State  where  he  settled ;  and  that  he  died 
in  this  city,  on  the  7th  of  March,  1839,  possessed  of  property  to 
a  considerable  amount. 

We  are  of  opinion  that  the  plea  of  prescription  cannot  be  sus- 
tained.   By  reason  of  the  absence  of  Boggs,  Cochran  &  Co.  from 
this  State,  sufficient  time  has  not  elapsed  since  the  return  of  the 
execution  in  Alabama,  to  bar  the  action  on  the  judgment.    Civ. 
Code,  art.  3508.    As  to  that  of  payment,  the  curator  has  invoked 
a  statute  of  Alabama  given  in  evidence  below.    The  third  section 
of  that  statute  provides  :  "  That  when  any  execution  shall  have 
been  issued  on  any  judgment  or  decree  of  the  Supreme  Court,  &c-, 
within  a  year  and  day  after  the  rendition  of  any  such  judgment, 
or  the  making  of  any  such  decree,  which  shall  not  have  been  re- 
turned satisfied  in  full,  it  shall  and  may  be  lawful,  at  any  time 
thereafter,  to  issue  execution  on  any  such  judgment  or  decree, 
without  suing  out  any  scire  facias  or  other  process  to  revive  the 
same ;  and  when  an  execution  shall  have  been  issued  or  sued  out 
on  any  such  judgment  or  decree,  within  a  year  and  a  day  from 
the  rendition  of  any  such  judgment,  or  the  making  of  any  such 
decree,  which  shall  not  have  been  returned  satisfied  in  full,  such 
judgment  or  decree  shall  not  afterwards  be  presumed  to  be  paid 
or  satisfied,  without  payment  or  satisfaction  be  entered  on  the 
record  of  the  court  in  which  such  judgment  or  decree  shall  have 
been  rendered  or  made,  &c.,  unless  no  execution  shall  be  issued 
on  such  judgment  or  decree  for  the  space  of  ten  years,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding."    Aikin's  Ala- 
bama Digest,  p.  621,  §  3. 

We  do  not  consider  this  law  as  absolutely  barring  the  right  of 
action  on  the  judgment,  either  in  Alabama  or  in  Louisiana;  but 
it  clearly  establishes  a  legal  presumption  of  paymetit  or  satisfac- 
tion in  favor  of  the  debtor,  when  the  creditor,  after  suing  out 
within  a  year  aud  a  day  from  the  rendition  of  the  judgment,  an 
execution  which  is  not  returned  satisfied  in  full,  remains  for  the 
space  of  ten  years,  without  suing  out  an  execution  on  such  judg- 
ment. The  burden  of  proving  that  the  judgment  has  not  been 
satisfied  is,  after  the  space  of  ten  years,  thrown  on  the  creditor, 
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who  seeks  to  recover  od  ic  by  an  action  of  debt.  This  section  is 
materially  different  from  the  following  one  in  the  same  law, 
which  provides,  that  when  an  execution  has  not  been  issued 
within  a  year  and  a  day,  the  plaintiff  can  have  a  scire  facicts 
against  the  defendant  to  show  cause  why  he  should  not  have  ex- 
ecution of  his  judgment.  lb.  4th  sec.  p.  622.  In  the  latter  case, 
the  burden  of  proof  is  clearly  on  the  debtor,  who  must  show 
payment,  release,  or  some  other  mode  of  satisfaction ;  while  in 
the  former,  the  law  raises  such  a  presumption  of  payment  from 
the  fact  of  the  judgment  having  been  suffered  to  remain  dormant 
for  the  space  of  ten  years,  that  the  debtor,  when  sued,  may  rest 
his  defence  on  such  presumption,  until  it  be  rebutted  by  proof  to 
the  contrary.  If  the  intention  had  been  that,  in  both  cases,  the 
plaintiff  should  be  allowed  a  scire  facias  calling .  on  the  defen- 
dant to  show  cause  why  execution  should  not  be  issued,  the 
fourth  section  of  the  law  would  have  so  declared  ;  but  it  seems 
to  have  been  passed  to  remove  doubts  which  existed  as  to  the 
creditor's  right  to  q  scire  fcudas,  even  in  the  case  where  no  exe- 
cution had  issued  within  the  year  and  day  after  the  rendition  of 
the  judgment.  See  preamble  to  the  4th  section.  The  effect  of  a 
legal  presumption  is,  to  relieve  the  party  in  whose  favor  it  exists 
from  the  necessity  of  making  any  proof;  but  this  presumption 
may  be  destroyed  by  proof  that  the  fact  is  otherwise  than  the  law 
presumes  it  to  be.  It  is  different  with  regard  to  presumptions 
juris  et  de  jure  ;  they  establish  so  completely  the  fact  presumed, 
that  no  proof  to  the  contrary  can  be  admitted.  If  the  judgment 
sued  on  is  saddled  in  Alabama  with  a  legal  presumption  of  pay- 
ment, this  presumption  attaches  to  and  accompanies  it  here,  when 
it  is  made  the  basis  of  a  suit.  The  constitution  of  the  United 
States,  art.  4,  sec  1,  declares,  that  "  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  State."  From  this  clause  of  the  consti- 
tution, and  the  act  of  Congress  passed  in  pursuance  of  it,  we  un- 
derstand that  judgments  from  other  States,  properly  authentica- 
ted, must  have  in  this  State  the  same  effect  which  they  would 
have  in  the  States  in  which  they  were  rendered  ;  but  surely  they 
can  have  no  other  or  greater  force  or  effect.  We  have  looked  in 
vain  into  the  record  for  any  acknowledgment  by  the  obligor,  or 
Vol.  VII.  50 
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any  other  proof  tending  to  destroy  the  presumption  of  payment 
created  by  the  laws  of  Alabama.  Until  this  presumption  is  re* 
butted,  the  judgment  sued  on  must  be  held  to  have  been  paid  or 
satisfied,  in  the  same  manner  as  if  payment  or  si^tisfaetion  had 
been  entered  on  the  record  of  the  court  which  rendered  it. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Ck)urt  of  Pro- 
bates be  reversed,  and  that  ours  be  for  the  appelhint,  as  in  a  case 
of  nonsuit ;  the  appellees  to  pay  the  costs  in  both  courts.* 


*  Anderwn,  for  a  re-keariDg.  The  statute  of  Alabama  is  entitled,  '<  An  act  to 
aathorize  the  inuance  of  execationa,  and  for  other  porposea.'*  It  was  pasBed  m  the 
year  1835,  nearly  ten  yeart  after  the  rendition  of  tke  judgment  sued  on.  The  third 
and  fourth  sections  should  be  taken  together.  They  prescribe  the  following  rales  : 
1st.  A  plaintiff  maty  have  execution  wilhin  the  year,  of  hie  own  mere  motion.  2d. 
He  may,  if  an  execution  be  returned  unsatisfifed,  have  an  alias  execution  at  any 
time  within  ten  years,  of  his  own  mere  motion  ;  but  if  more  than  ten  yean  shall 
elapse,  then  he  may  have  it  by  issuing  a  scire  facias.  3d.  If  he  do  not  sue  oat  ex^ 
ecution  within  the  year,  he  may,  nevertheless,  have  execution  at  any  time  by  scire 
facias.  It  applies  exclusively  to  the  right  of  execution,  requiring  the  preliminary 
proceeding  by  scire  facias  where  no  execution  had  been  issued  within  the  year,  and 
where  an  execution  had  been  issued  and  no  alias  had  followed  for  the  space  of  ten 
years. 

By  the  common  law,  or  rather  by  the  statute  of  Edward  I.  if  no  execution  is* 
sued  within  the  year,  there  was  a  jnresumption  of  payment;  but  this  presumption 
extended  no  farther,  than  to  require  the  plaintiff  to  grve  the  defendant  an  oppor- 
tunity of  showing  that  he  had  paid  ;  and  therefore,  he  was  required  to  nsue  a  scire 
facias,  or  commence  an  action  of  debt  on  his  judgment,  which  he  night  do.  3 
Tidd's  Pr.  1002. 

When  the  scire  facias  issued  or  an  issue  was  made  in  the  action  of  debt,  the 
plaintiff  was  required  only  to  show  the  existence  of  his  judgment  He  was  not 
called  on  to  repel  the  presumption  of  payment.  That  presumption  had  done  its 
office,  when  it  secured  to  the  defendant  the  right  of  showing  that  he  had  paid  the 
debt  contrary  to  what  the  record  avouched.  This  is  obvious  from  the  nature  of  a 
scire  facias,  which  is  a  writ  commanding  the  Sheriff  to  make  known  to  the  defen- 
dant,  that  there  exists  against  hhn  a  debt  of  record,  and  that  he  show  cause,  if  he 
can,  why  an  execution  should  not  issue  thereon.  So,  if  an  action  of  debt  were 
commenced,  the'  plaintiff  was  bound  to  show  his  judgment,  and  nothing  more. 
After  the  year,  no  execution  having  issued,  there  was  a  presumption  of  payment  ; 
but  the  force  and  effect  of  it  was  confined  to  the  right  of  execation.  Suppose  an 
action  of  debt,  after  the  year,  no  execution  having  issued,  can  it  be  believed  that 
anything  more  than  the  record  evidence  of  the  debt,  would  be  necessary  to  bis 
right  to  recovery  7  And  yet  the  presumption  of  payment  attaches  immediately 
after  the  year  when  no  execution  has  iswied,  as  it  doea  immediately  after  ten  yeaja 
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when  an  exeeotion  has  once  iastted  and  no  farther  proceedings  have  been  taken  for 
thni  space  of  time. 

Had  this  ease  then  been  tried  in  the  State  of  Alabama,  the  record  in  the  suit 
wonld  have  entitled  the  plaintiff  to  recover  without  any  farther  evidence,  although 
the  presnmptien  of  payment  w«ald  have  taken  from  him  the  right  to  have  an  ex- 
ecation,  of  his  own  mere  motion. 

This  is  the  construction  given  to  this  statute  in  AMama.  But  whatever  con- 
tftmction  may  be  given  to  it,  a  conrt  of  this  State,  afibrding  a  remedy  according  to 
the  law  of  this  Sute,  can  give  no  weight  to  a  statute  of  Alabama  prescribing  a  rule 
ot  procedure  and  nothing  else.  The  opinion  pronounced  in  this  case,  «verruies  all 
those  decisions  which  affirm  that  the  law  of  the  forum  governs  the  remedy,  and 
that  the  eourte  of  procedure  muMt  be  according  to  that  Uto, 

But  sappose  the  statute  to  create  a  presumption  of  payment  applicable  to  the 
debt  for  aN  purposes,  what,  in  principle,  does  it  do  more  than  a  statute  of  limitations  ? 
The  former,  it  is  said,  prescribes  an  arbitrary  relation  between  time  and  paymenty 
wkiekmay  be  rebutted;  the  latter  prescribes  the  same  relationship,  which  may  not 
be  rebutted.  They  are  identical  in  principle,  and  difier  only  in  efiect,  the  one  be* 
ing  a  presumption  defueto,  the  other  dejure.  If  our  courts  will  not  govern  their 
remedies  by  a  foreign  statute  of  limitations,  is  there  any  reason  why  they  jihould 
govern  them  by  a  foreign  statute,  founded  on  a  principle  entirely  similar  7 

Considering  the  Alabama  statute  as  creating  a  presumption,  it  must  be  consider- 
ed a<«  directory  to  the  courts  of  that  State,  to  take  for  true,  that  which,  without  the 
statute,  could  not  be  considered  as  judicially  established.  Is  such  a  law  one  that 
we  can  recognize  ?  Is  it  a  law  that  can  operate  eztra-territorially  ?  The  ques- 
tion cannot  admit  of  doubt  The  law  of  the  forufn  governs.  Suppose  a  question 
•f  survivorship  to  arise  in  our  courts,  between  litigants  residing  in  another  State. 
Suppose  that  by  the  law  of  their  domicil,  a  person  of  forty  was  presumed  to  survive 
n  person  of  sixteen,  when  both  had  been  lost  at  sea ;  and  that  by  our  law  the  pre- 
sumption was  directly  the  roveise.  Can  there  be  any  doubt,  that  in  such  a  case 
•nr  courts  would  be  governed  by  the  presumptions  created  by  our  law,  and  not  by 
the  law  of  the  domicil  of  the  litigants?  The  common ^  law  requires  only  one  wit* 
Bess  to  establish  a  fact^— the  civil  law  requires  more.  Our  courts  would  not  adopt 
n  different  mode  or  degree  of  proof  according  as  the  contracx  arose  here,  or  in  a 
common  law  State.  By  bur  law  a  child  cannot  testify  for  a  parent.  Would  our 
courts  receive  such  evidence,  if  it  were  shown  that  the  contract  originated  in  a 
common  law  State,  where  the  child  would  certainly  be  a  competent  witness? 
''  There  are  many  instances/*  says  Sir  William  Grant,  "  in  which  principles  of  law 
have  been  adopted  from  the  Civilians  by  our  English  courts  of  justice,  but  nono 
that  I  know  of,  in  which  they  have  adopted  preeumptions  of  fact,  from  the  rules 
•f  the  «iviliaw.''  Judge  Story  says,  (Conflict  of  Laws,  526.)  «  it  is  a  general  truth* 
that  the  admission  of  evidence,  and  rules  of  evidence,  are  matters  of  procedore* 
and  are  therefove,  to  be  governed  by  the  laws  of  the  countiy  wheie  the  court  sits." 
Lord  Brougham  in  the  case  of  Don  v.  Lepmann,  says :  '*  W^hether  payment  ia 
to  be  preeumed,  or  not,  depends  on  the  law  of  the  country  in  which  the  law  is  set 
In  motion  to  enfooce  the  agreement ;  and  so  must  all  questions  of  the  admissibility 
«f  evidence ;  and  that  clearly  brings  us  home  to  the  statute  of  limitations." 
The  statute  in  question  was  passed  in  1635,  and  the  judgment  sued  on  was  oh- 
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tained  in  1&34.  This  salt  waa  commenced  about  four  yean  after  the  atatate  was 
passed  in  Alabama.  Now  if  the  btatute  be  considered  as  affecting  the  jadgment,  ii 
would  be  g:iTiDg  it  a  retroactive  force,  for  the  judgment  was  prior  to  the  law  about 
ten  years.  Considered  as  a  rule  of  evidence  binding  on  the  courts  of  Alabama,  it 
would  not  have  defeated  the  plaintiBT's  action  in  that  State.  The  presumption  of 
payment  arises  from  a  silence  of  ten  years.  This  must  mean  ten  years  after  the 
act  passed.  Now  this  suit  was  commenced  within  four  years  after  the  enactment 
of  that  law.  But  there  remains  a  question  of  much  greater  importanoa  to  be  dis- 
euased.  The  court  say,  that  this  statute  was  permitted  to  operate  on  the  case,  be- 
cause the  constitution  and  laws  of  the  United  States  required  them  bo  to  decide  ; 
that  this  constitution  and  these  laws  are  paramount,  and  our  courts  are  not  at 
liberty  to  disregard  their  requirements.  The  several  States  of  this  Union  are,  sub 
tnodot  sovereign  and  independent.  When  the  general  government  acts,  it  acts  aa  so- 
vereign ;  and  and  whatever  it  acts  upon,  whether  states  or  individuaK  it  must  needs 
act  upon  them  as  subjects.  But  the  states  where  they  act,  do  also  act  in  a  sovereign 
capacity,  and  as  to  all  powers  retained  are  as  before  the  constitution.  That  iostra- 
ment  did  not  change  the  iiof«re  of  their  power ^  but  took  certain  interests  out  of  the 
eeope  ofito  operation.  The  Legislature  therefore,  of  one  State  is  as  independent 
of  the  Legislature- of  every  other,  as  each  is  of  the  Legislature  of  France  or  England. 
There  is  no  clause  in  the  constitution  that  gives  any  force  and  eject  to  the  laws  of 
one  State  within  the  territory  of  another — ^the  doctrine  asserted  for  the  first  time 
in  the  opinion  delivered  by  the  court  in  this  case.  A  moment's  reflection  will  show 
what  important  results  flow  from  iL  If  Congress  may  prescribe  the  force  and  ef- 
fect that  the  laws  of  one  State  may  have  in  every  other,  then  our  legislation 
in  all  cases  may  become  subservient  to  the  legislation  of  some  other  State  with 
the  concurrence  of  the  Congress  of  the  United  States.  The  court,  no  doubt,  had 
in  view  the  first  section  of  the  fourth  article  of  the  constitution,  and  the  act  of 
Congress  of  36  May,  1790,  made  in  purraance  thereof.  That  section  declares, 
**  that  full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  State  ;  and  the  Congress  may  by  general 
law  prescribe  the  manner  in  which  such  aou,  records  and  proceedings  shall  be  pro- 
ved, and  the  effect  thereof"  The  act  of  1790  after  prescribing  the  mode  of  au- 
thentication, declares  the /oree  and  effect  of  judgmenU  andjudieud  proceedinga, 
but  does  not  declare  the  efiect  of  legislalive  acts.  \U  therefore,  the  clause  in  the 
constitution  giving  the  power  to  declare  the  force  and  effect  applies  to  legislative 
acts,  it  is  quite  oertain-that  Congress  has  not  exercised  the  right,  for  the  act  of  1790« 
and  the  supplemental  act  of  1836,  do  not  pretend  to  declare  that  the  legislative  acta 
of  one  State  shall  have  any  force,  as  laws,  in  any  other  State. 

But  that  clanse  in  the  constitution  was  never  intended  to  confer  such  a  power. 
It  appeals  by  the*  journals  of  the  convention,  that  the  amended  report  of  this  arti- 
cle read  thus :  '*  And  the  efibct,  which  judgments  obtained  m  one  State  shall  have 
in  another;*'  thai  tlHs  dailse  was  stricken  out,  and  the  words  <<  the  effect  there, 
of,"  wertf^nserted.  The  clause  as  thus  amended,  paeeed  without  a  dininon.  It 
would  seem, -therefore,  that  the  words  were  supposed  to  have  an  identical  meaning , 

Rc'hearing  refused. 
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Levy  S.  Parmly  t;.  Richard  H.  Chinn. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
naUy  J. 

McHenry,  for  the  appellant. 

Chintiy  pro  se. 

MoRPHYi  J.  This  action  was  brought  to  recover  the  sum  of 
^000,  alleged  to  have  been  received  by  the  defendant,  as  plain- 
Ciflf's  attorney  at  law,  from  F.  Buisson,  late  Sheriff  of  the  parish 
of  Orleans,  in  1839.  The  defendant  denied  his  indebtedness, 
and  averred  that,  on  the  contrary,  the  plaintiff  was  indebted  to 
him  in  the  sum  of  twenty  dollars,  for  professional  services,  which 
sum  he  pleaded  in  reconvention.  There  was  avjudgment  below 
rejecting  the  plaintiff's  demand,  and  allowing  the  sum  claimed 
in  reconvention.    The  plaintiff  has  appealed. 

On  the  trial  below,  no  evidence  whatever  was  offered  by  the 
petitioner  to  show  any  indebtedness  on  the  part  of  the  defen- 
dant, while  the  latter  exhibited  a  settlement,  or  statement  of 
an  account  between  himself  and  the  plaintiff  by  whom  it  is 
signed.  In  this  settlement  Parmly  is  debited  with  various 
charges  for  professional  services,  and  for  money  advanced  on  his 
orders,  amounting  to  $2000 ;  and  he  is  credited  with  the  sum  of 
$2000  as  received  by  the  defendant  from  the  Sheriff,  on  the  14th 
of  January,  1839.  Several  witnesses  testified  to  the  fairness  of 
the  charges  set  forth  in  the  account,  which  the  plaintiff  himself 
had  moreover  sanctioned.  This  evidence,  and  that  adduced  in 
support  of  the  reconventional  demand,  fully  sustain  the  judgment 
appealed  from. 

^—  ed. 
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Fortier  v.  Slidell  and  othen. 


Jacques   Berthier  Norbert   Fortier  v»  John  Slidell 

and  others. 

A  purchaser  at  a  judicial  tale  of  property  on  which  there  eziiCs  a  geDeral  mort- 
gage, judicial  or  legal,  against  whom  an  action  has  been  eommeneed,  or  who 
has  good  reason  to  fear  that  an  action  will  be  commenced  against  him  by  the 
mortgagee,  may  withhold  the  price  until  relieyed  from  such  apprehension,  or 
until  proper  security  be  giyen  against  the  danger  of  eviction.    C.  P.  710. 

The  statement  by  a  sheriff  in  an  act  of  sale,  that  the  property  is  sold  subject  to  a 
general  mortgage  made  in  compliance  with  the  provision  of  the  Code  of  Prac- 
tice, art  693,  §  6,  can  impose  no  obligation  on  the  purchaser  to  which  he  is  not 
subjected  by  law.  Per  Curiam :  A  sheriff  has  no  authority  of  his  own  to  im- 
pose any  burden  on  a  purchaser  beyond  the  provisions  of  the  law.  Purchas- 
ers at  sales  under  execution,  are  not  perw>nally  bound  for  anterior  general  mort- 
gages existing  on  the  property  purchased  by  them.  They  are  only  liable  to  an 
hypothecary  action.    C.  P.  679,  683,  693,  710. 

Where  a  purchaser  at  a  judicial  sale  refuses  to  pay  the  amount  of  a  special  mort- 
gage, which  formed  a  part  of  the  price  and  had  been  left  in  his  hands  at  the 
time  of  the  sale,  on  the  ground  of  the  danger  of  eviction,  and  the  property  is  re- 
sold at  the  suit  of  the  special  mortgagee,  the  first  sale  becomes  null  and  void. 

The  Code  of  Practice  does  not  provide  for  the  erasure  of  mortgages  subsequent, 
or  inferior  to  that  of  the  suing  creditor,  where  any  surplus  remains  after  paying 
his  anterior,  special  mortgage.  Art  707  directs,  that  if  any  surplus  remain  after 
paying  the  suing  creditor,  the  purchaser  shall  apply  it  to  the  payment  of  any 
subsequent  special  mortgages  existing  on  the  property  ;  but  there  is  no  provision 
for  a  case  in  which  the  subsequent  mortgages  are  not  special,  but  general.  In 
such  a  case,  the  purchaser  being  bound  for  nothing  beyond  the  price  of  the  ad- 
judication, has  a  right,  on  paying  that  price,  to  have  the  property  cleared  of  all 
encumbrances  subsequent  to  that  of  the  suing  creditor  ;  and  as  he  cannot  safely 
take  upon  himself  to  decide  to  which  of  the  subsequent  general  mortgages  the 
balance  in  his  hands  is  to  be  applied,  the  institution  of  an  action  against  the  mort- 
gagees to  compel  them  to  establish  their  respective  rights  to  the  surplus  in  his 
hands,  and  to  show  cause  why,  upon  depositing  such  surplus  subject  to  the  or- 
der of  the  court,  their  respective  mortgages  should  not  be  cancelled,  is  a  safe  and 
proper  course  for  him  to  pursue. 

The  mortgage  which  the  wife  has  on  the  property  of  her  husband  for  her  dotal 
rights,  is  not  required  to  be  recorded.  C.  C.  3398.  It  secures  the  amount  of 
such  property,  with  legal  interest  from  the  dissolution  of  the  community. 

Although  the  distinct  interest  of  the  wife,  or  of  her  representatives,  attaches  at  the 
time  of  the  disMlntion  of  the  marriage,  subject  to  the  right  to  renounce  and  be 
exonerated  from  the  payment  of  the  community  debts,  they  can  claim  nothing 
from  the  community  until  such  debts  are  paid.  No  action  can  be  maintained  by 
them  for  the  half  of  the  price  of  any  specific  property  acquired  during  the  mar- 
riage, where  it  is  not  shown,  by  a  liquidation  of  the  community,  that  there  are 
any  gains  to  be  divided. 
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Fortier  y.  Slideil  and  others. 


Appeal  from  the  District  Court  of  the  First  District,  Buchanan^  J. 

D.  SegherSf  for  the  appellant,  cited  Febrero  Add.,  part  2, 
vol.  3,  Nos.  411  to  421,  pp.  638  to  646,  Bth  ed- 

L.  Janin,  for  the  minors  Puech. 

T.  SKrfcW,  for  J.  Slideil. 

MoRPHT,  J.    On  the  10th  of  February,  1840,  the  petitioner 
became  the  purchaser,  at  a  sheriff's  sale,  of  one  undivided  sixth 
part  of  a  sugar  plantation  and  fifty -five  slaves,  belonging  to  James 
Puech,  in  the  parish  of  Plaquemines,  for  the  sum  of  $3600,  at  a 
credit  of  twelve  months.    The  property  thus  adjudicated  to  him 
was  subject  to  two  general  mortgages  resulting  from  a  judgment 
in  favor  of  John  Slideil,  and  one  in  favor  of  the  successions  of 
Mr.  and  Mrs.  Daquin.    The  Sheriff  left  in  the  hands  of  the  pur- 
chaser $3270,  which  was  the  amount  of  a  special  mortgage  held 
by  the  Union  Bank,  and  received  the  balance.    Shortly  after  the 
sale,  the  purchaser  was  threatened  with  eviction  by  Slideil,  un- 
der his  judicial  mortgage,  and  by  the  children  and  heirs  of  the 
late  wife  of  James  Puech,  under  their  legal  mortgage  against 
their  father  and  tutor.    He  informed  the  Union  Bank  that,  un- 
der such  circumstances,  he  did  not  intend  to  pay  the  portion  of 
the  price  which  had  been  left  in  his  hands,  whereupon  the  Bank 
brought  suit  against  Puech  under  their  mortgage,  to  which  his 
late  wife,  Alth^e  Josephine  Daquin,  had  been  a  party  bound  with 
him  in  solidoj  and  recovered  a  judgment  for  $2166,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the  1st  of  March, 
1837.    On  this  judgment  the  Bank  sued  out  an  execution ;  and 
under  the  clause  de  non  alienando  included  in  their  mortgage, 
levied  it  on  the  undivided  sixth  of  the  plantation  and  slaves 
in  the   possession  of  the  plaintiff.    At  the  second  exposure  of 
this  property  for  sale,  on  the  19th  of  July,  1841,  it  was  struck 
off  to  the  plaintiff  for  the  sum  of  $6000,  payable  at  twelve 
months,  with  interest  at  ten  per  cent  per  annum  from  that  day. 
After  paying  the  Bank  principal,  interest  and  costs,  there  remain^ 
ed  hi  the  hands  of  the  purchaser  a  balance  of  $2142  66  due, 
with'  interest  at  ten  per  cent  from  the  19th  of  July,  1841,  until 
paid.    The  present  suit  was  brought  by  the  purchaser,  in  which 
he  avers,  that  the  balance  remaining  due  on  the  price  of  his  pur- 
chase is  insufficient  to  discbarge  either  of  the  two  general  mort- 
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gages  existing  on  the  property ;  that  be  is  bound  for  nothing  be* 
yond  the  price  of  his  adjudication  ;  and  that  on  his  paying  that 
price,  he  has  the  right  of  having  the  property  cleared  of  all  sub* 
sequent  or  inferior  mortgages  or  liens.  He  prays  that  J.  Slidell, 
James  Puech,  the  natural  tutor  of  his  children,  and  Louis  Pilie, 
their  under-tutor,  may  be  cited  to  come  and  establisti  their  re- 
spective rights  to  the  aforesaid  balance  of  92142  65,  and  to  shovr 
cause  why,  upon  paying  or  depositing  such  balance  subject  to  the 
order  of  the  court,  their  respective  mortgages  should  not  be  can- 
celled, so  far  as  they  affect  the  property  bought  by  him.  Slidell 
answered,  denying  the  validity  of  the  sale  whereby  the  plaintiff 
is  alleged  to  have  become  the  purchaser  of  the  property,  and 
averring  that  by  nothing  done  in  the  suit  of  the  Union  Bank 
against  Puech,  has  his  mortgage,  resulting  from  the  registry  of 
his  judgment,  been  in  any  way  affected  or  impaired.  He  fur- 
ther avers  that,  by  virtue  of  the  Sheriff's  deed  to  the  plaintiff,  of 
the  ISth  of  February,  1840,  and  the  agreements  and  undertak- 
ings of  the  latter,  he  has  become  and  is  personally  rasponsible  to- 
.  him  for  the  full  amount  of  his  judicial  mortgage,  to  wit,  $4856  62, 
and  he  accordingly  prays  for  a  judgment  in  reconvention  against 
the  plaintiff;  but,  should  the  sale  made  at  the  suit  of  the  Union 
Bank  be  held  good  and  valid,  and  if  the  sum  proposed  to  be  de- 
posited is  to  be  distributed  among  the  mortgage  creditors  subse- 
quent to  the  Bank,  he  then  prays  that  it  may  be  awarded  to  him, 
as  his  rights  are  superior  to  those  of  his  co-defendants,  which 
rights  be  denies,  and  of  which  he  requires  strict  proof.  James 
Puech,  as  natural  tutor  of  his  children,  and  Louis  Pilie,  as  their 
under-tutor,  answered,  that  as  the  beneficiary  heirs  of  their  mo- 
ther, Althte  Josephine,  who  died  in  June,  1835,  the  said  minors 
are  entitled  to  claim  of  James  Puech,  their  father,  the  sum  of 
$4000,  brought  by  her  in  marriage  in  January,  1827,  and  one- 
half  of  the  community  of  gains  and  acquets  which  existed  be- 
tween their  father  and  mother  at  the  death  of  the  latter,  which 
half  is  supposed  to  be  at  least  $20,000,  though  its  true  amount 
cannot  be  positively  known,  as  the  said  estate  and  community 
were  never  regularly  settled ;  that  among  the  property  owned  by 
James  Puech,  at  the  time  of  his  wife's  death,  was  the  undivided 
sixth  part  of  the  plantation  and  slaves  now  owned  by  the  plain- 
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iiff;  that  under  an  order  of  the  Court  of  Probates  of  the  parish 
of  Orleans,  the  property  was,  in  June,  1836,  offered  for  sale 
nnd  adjudicated  to  John  D.  Bein,  but  for  the  account  of  James 
Puech,  for  $16,666  66,  no  part  of  which  price  was  ever  paid  by 
Puech,  and  one-half  of  which  belonged  to  his  minor  children, 
being  the  proceeds  of  community  property;  and  that  for  this 
amount,  as  well  as  for  that  of  84000,  their  mother's  dowry,  they 
had  a  legal  mortgage  on  all  their  father's  property.  These  de- 
fendants  aver,  that  the  property  in  question  is  subject  to  the  gen- 
eral mortgages  which  existed  on  it  before  the  last  sale  to  the 
plaintiff,  in  the  same  manner  as  if  such  sale  had  not  takan  place. 
They  object  to  the  legality  of  the  course  pursued  in  the  premises, 
and  deny  the  plaintiff's  right  of  thus  forcing  upon  them  an  issue 
with  their  co-defendant,  J.  Siidell.  They  pray,  that  this  suit 
may  badismissed  and  their  hypothecary  actioQ  reserved  to  them  ; 
but  should  it  be  incumbent  on  them  to  justify  and  enforce  the 
mortgage  of  the  minor  children  of  Mrs.  Puech,  then  Louis  Pilie, 
as  their  under-tutor,  acting  in  their  behalf  on  account  of  the  op- 
position of  their  interests  to  those  of  their  tutor,  avers  that  he  has 
demanded  payment  of  the  sums  due  to  them  as  aforesaid,  more 
than  thirty  days  ago,  from  the  said  Puech,  and  that  they  are  still 
unpaid.  He  prays,  that  the  property  described  in  the  petition 
may  be  seized  and  sold  to  satisfy  their  claim,  as  their  mortgage 
is  anterior  to  that  of  J.  Siidell.  The  Judge  below  dismissed  this 
suit,  being  of  opinion  that  the  plaintiff  wrongfully  refused  fo 
pay  the  amount  due  to  the  Union  Bank,  which  had  been  left  in 
his  hands  on  the  10th  of  February,  1840,  and  thnt  by  suffering 
the  Union  Bank  to  seize  and  sell  the  property  under  their  mort- 
gage, he  had  not  bettered  his  situation  in  relation  io  the  general 
mortgage  held  by  the  defendants.    The  plaintiff  has  appealed. 

The  balance  of  93270,  which  the  Sheriff  left  in  the  hands  of 
the  plaintiff,  was  a  part  of  the  price  for  which  the  property  had 
been  struck  off  to  him.  When  he  discovered  that  he  was  in 
danger  of  being  evicted  by  the  defendants,  who  held  general  mort- 
gages on  it,  he  was  authorized,  under  art  710  of  the  Code  of 
Practice,  to  withhold  the  payment  of  the  price  until  proper  secu- 
rity was  tendered  to  him.  The  evidence  shows,  that  both  of  the 
defendants  threatened  the  purchaser  with  a  suit,  and  that  one  of 
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them,  J.  Slidell,  actually  instituted  proceedings  against  him.  He 
was  not,  therefore,  acting  in  his  own  wrong  when  he  retained  the 
price,  and  left  the  Bank  to  their  legal  remedy.  In  the  sale  which 
the  Sheriff  executed  to  the  plaintiff  in  Febrnaiy,  1840,  that  ofB- 
cer,  in  compliance  with  art.  693,  §  6,  of  the  Code  of  Practice, 
made  mention  of  Slidell's  mortgage ;  but  stated  further,  that  the 
property  was  sold  subject  to  such  mortgage.  It  is  on  this  men- 
tion or  declaration  of  the  Sheriff,  that  J.  Slidell  has  averred  thai 
the  plaintiff  had  become  personally  bound  to  him  for  the  amount 
of  his  judgment ;  but  it  is  clear  that,  by  this  mention  or  declara* 
tion,  that  officer  must  be  presumed  to  have  meant  nothing  more 
than  to  execute  his  deed  according  to  law.  He  bad  no  authority 
of  his  own  to  impose  any  burden  on  the  purchaser,  beyond  the 
provisions  of  the  law  under  which  he  acted.  By  these  provi- 
sions, purchasers  at  sales  made  under  executions  are  not  person- 
ally bound  for  anterior  general  mortgages  existing  on  property 
they  may  purchase.  They  are  only  liable  to  an  hypothecary 
action.  If  such  action  be  actually  brought,  or  if  they  have  a  just 
fear  of  its  being  brought  they  have  a  right  to  retain  the  price  of 
the  adjudication,  or  any  part  of  it  not  yet  paid,  until  the  distur- 
bance ceases,  or  they  are  properly  secured  against  eviction.  The 
mention,  therefore,  made  by  the  Sheriff  in  his  deed,  that  the  pro- 
perty was  sold  subject  to  Slideli's  mortgage,  did  not  in  fact,  and 
could  not  in  any  way,  increase  the  legal  obligations  of  the  plain- 
tiff. Code  of  Pract.  arts.  679,  683,  693,  710.  When  the  pro- 
perty, then,  was  seized  and  sold,  at  the  suit  of  the  Union  Bank, 
the  plaintiff  was  evicted  of  the  title  he  had  acquired  under  the 
former  Sheriff's  sale  of  the  10th  of  February,  1840,  and  that  sale 
became  null  and  void,  and  was  no  longer  binding  on  him. 

We  now  come  to  the  question  presented  by  the  second  sale  of 
the  same  properly,  made  by  the  Sheriff  of  the  parish  of  Plaque- 
mines. What  was  the  plaintiff  to  do  with  the  balance  of  $2142  65, 
remaining  in  his  hands,  of  the  price  of  the  adjudication,  after 
paying  the  debt  of  the  Union  Bank  ?  The  purchaser  is  bound 
for  nothing  beyond  the  price  of  his  adjudication,  says  article  708 
of  the  Code  of  Practice.  Had  that  price  been  inadequate  to  dis- 
charge the  claim  of  the  Bank,  or  barely  sufficient  to  pay  it,  there 
could  have  been  no  difficulty,  for  the  article  just  quoted  provides 
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that,  in  such  a  case,  the  Sheriff  shall  give  the  purchaser  a  re- 
lease from  the  mortgages  subsequent  or  inferior  to  that  of  the 
suing  creditor ;  but  the  Code  no  where  provides  for  the  mode  of 
raising  such  encumbrances,  when  there  remains  a  surplus  after 
paying  the  suing  creditor  who  had  a  special  mortgage  preferable, 
or  anterior  to  them.  Art.  707  of  the  Code  of  Practice  provides 
that  if,'  after  paying  the  suing  creditor,  there  be  a  surplus,  the 
purchaser  shall  apply  it  to  the  payment  of  the  special  mortgages 
existing  on  the  property,  subsequent  to  that  of  the  suing  creditor. 
In  the  present  case,  there  exists  no  special  mortgage  subsequent 
to  that  of  the  Bank,  but  there  are  two  general  mortgages,  both 
subsequent  or  inferior  to  it.  To  whom,  then,  was  this  surplus 
to  be  paid,  in  order  to  exonerate  the  purchaser,  and  to  clear  the 
property  from  its  encumbrances?  It  can  hardly  be  pretended 
that  in  such  a  case  the  money  should  be  paid  to  the  debtor,  leav- 
ing the  purchaser  exposed  to  be  evicted  by  the  subsequent  mort- 
gage creditors  of  that  very  debtor,  who  would  thus  have  been 
permitted  to  pocket  the  money  arising  from  the  sale  of  their 
pledge.  It  is  not,  on  the  other  hand,  .the  province  of  the  pur- 
chaser, nor  can  he  safely  take  upon  himself  to  decide  to  which  of 
the  two  general  mortgages  the  balance  in  his  hand  is  to  be  ap- 
plied. The  purchaser  being  bound  for  nothitlg  beyond  the  price 
of  his  adjudication,  has  surely,  on  paying  that  price,  the  right  of 
having  the  property  cleared  of  all  encumbrances  subsequent  to 
that  of  the  suing  creditor.  The  course  pursued  by  the  plaintiff 
to  assert  and  enfore  this  right  presents,  in  our  opinion,  a  safe  and 
proper  rule  of  proceeding  for  a  case  like  the  present.  It  arises 
ex  necessitate  rei^  and  we  cannot  see  any  good  reason  why,  in 
the  absence  of  any  law  to  the  contrary,  it  should  not  be  adopted 
and  sanctioned  by  us. 

Our  attention  has  been  called  to  the  circumstance,  that  the  She- 
riff's sale  to  the  plaintiff,  of  the  19ih  of  July,  1841,  which  is  for 
the  plantation  and  fifty-five  slaves,  recites  the  names  of  only  six- 
teen out  of  twenty-five  slaves  mortgaged  to  the  Union  Bank  in 
March,  1833.  It  is  clear  that  the  thirty-nine  other  slaves  inclu- 
ded in  the  Sheriff's  deed,  and  on  which  the  Bank  had  no  mort- 
gage, have  continued  in  the  hands  of  the  plaintiff,  to  be  subject 
to  the  general  mortgages  of  the  defendants,  as  in  relation  to  these 
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slaves,  their  mortgages  were  not  subsequent  to  that  of  the  suing 
creditor.    Code  of  Pract  arts.  708-710. 

The  judgment  of  J.  Slidell  for  $4856  62,  was  recorded  in  the 
parish  of  Plaquemines,  on  the  30th  of  April,  1839,  and  is  not  dis- 
puted ;  but  the  rights  of  the  minors  Puech  have  been  denied  by 
their  co-defendant,  and  they  have  been  called  upon  to  prove  them 
strictly.  The  sum  of  |(4000,  which  they  claim  for  the  dowry  ot 
their  mother)  is  fully  proved  to  have  been  received  by  James 
Puech  in  1827.  Although  the  marriage  contract  of  their  mo- 
ther was  never  recorded  in  the  parish  of  Plaquemines,  she  had  by 
law  a  legal  mortgage  on  all  the  property  of  her  husband,  which 
took  effect  in  1827.  Civ.  Code,  art.  3298.  Her  heirs  have,  there- 
fore, a  mortgage  superior  to  that  of  J.  Slidell,  for  $4000,  with  le- 
gal interest  from  the  1st  of  June,  1835,  the  date  of  the  dissolu- 
tion of  the  community,  and  are  entitled  to  receive  the  balance  in 
the  hands  of  the  plaintiff.    Civ.  Code,  art.  2353.    7  La.  292. 

In  relation  to  their  claim  on  account  of  the  community  of  gains 
and  acquets  which  existed  between  their  father  and  mother,  it  is 
not  shown  that  the  community  had  made  any  acquets  or  gains  ; 
this  can  properly  appear  only  on  the  liquidation  of  the  communi- 
ty, and  it  is  admitted  that  none  was  ever  made.  This  court  has 
held,  that  the  wire  or  her  representatives,  although  their  distinct  in- 
terest in  the  community  attaches  at  the  dissolution  of  the  mar- 
riage, subject  to  their  right  to  renounce  and  be  exonerated  from 
the  payment  of  the  community  debts,  have  nothing  to  claim  out 
of  Xhelacqueis  and  gains,  until  such  debts  are  paid.  17  La.  238. 
1  Rob.  378.  In  the  conjugal,  as  well  as  in  every  other  partner- 
ship, the  party  claiming  a  share  in  it  can  recover  only  on  what 
remains  after  all  debts  due  to  third  persons  have  been  settled. 
The  record  shows  that,  with  a  view  to  such  a  settlement  and  li^^ 
quidation,  a  sale  of  certain  property  in  the  parish  of  Plaquemines 
was  made,  in  1836,  at  the  instance  of  J.  Puech  ;  but  whether  the 
proceeds  sufficed  to  pay  the  debts  of  the  community,  or  what 
surplus  was  left,  or  whether  there  was  other  common  property, 
does  not  appear,  as  the  proceedings  then  begun  in  the  Court  of 
Probates  were  never  carried  further.  We  attach  little  or  no  im- 
portance to  the  declaration  of  a  witness  who  testified  that,  in 
1835,  Puech  had  no  debts.    He  does  not  inform  us  by  what 
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means  be  acquired  this  positive  knowledge  of  a  negative.  Such 
testimony  cannot  satisfy  us  that  the  community  owed  no  debts 
whatever,  and  that  we  must  allow  to  these  minors  one-half  of  the 
proceeds  of  the  property  sold  in  1836,  as  their  share  of  the  clc- 
quels  and  gains.  ]n  a  suit  against  their  father,  they  could  have 
asked  only  for  a  settlement  of  the  community,  and  for  their  share 
of  such  balance  as  might  remain  after  the  payment  of  its  debts, 
(sre  alieno  deducto.  How  then  can  it  be  pretended  that,  as 
against  third  persons,  they  can  claim  to  be  creditors  of  their  fa- 
ther, for  one>half  of  the  price  of  any  specific  piece  of  property  that 
may  have  been  acquired  during  the  marriage,  when  they  do  not 
show  by  a  liquidation  of  the  community,  that  there  are  any  gains 
to  be  divided?  This  is  more  particularly  the  case  when  the  re- 
presentatives of  the  wife  are  beneficiary  heirs,  who,  under  our  laws, 
are  entitled  only  to  the  residue  of  the  estate  after  the  payment  of 
all  its  debts.    Civ.  Code,  ajrt.  1051. 

As  the  rights  of  the  defendants  have  been  established  contra- 
dictorily with  the  plaintiff  and  with  each  other,  we  have  been  re- 
quested to  allow  them  the  right  of  seizing  and  selling  in  this  suit 
the  undivided  sixth  part  of  the  thirty-nine  slaves,  yet  subject  to 
their  general  mortgage,  without  the  necessity  of  resorting  toother 
proceedings  to  enforce  it.  To  this  course  the  plaintiff  does  not 
object ;  but  as  he  will  be  thereby  evicted  of  his  purchase  of  one- 
sixth  of  these  thirty-nine  slaves,  he  asks,  and  justice  requires,  that 
be  should  be  allowed  to  retain  out  of  the  balance  in  his  hands, 
the  amount  which  the  sixth  part  of  the  thirty -nine  slaves  brought 
in  the  price  of  $6000,  at  which  the  sixth  part  of  the  plantation 
and  all  the  slaves  were  adjudicated  to  him.  This  right  we  think 
he  has  under  article  710  of  the  Code'of  Practice. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed ;  and  it  is  further  ordered  that,  on  the  plaintiff's  pay^ 
ing  to  the  minors  Puech,  the  balance  of  $2142  65,  with  ten  per 
cent  interest  per  annum^  from  the  19th  July,  1841,  (after  deduct- 
ing therefrom  the  amount  which  the  sixth  part  of  the  thirty-nine 
slaves  above  mentioned  brought  in  the  $6000,  the  price  of  the 
sixth  part  of  the  whole  estate,  and  also  the  costs  of  this  suit,)  the 
general  mortgages  of  the  minors  Puech,  and  of  J.  Slidell»  be  rais- 
ed and  cancelled,  so  far  as  the  plantation  and  slaves  described  in 
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the  mortgage  to  the  Union  Bank  of  the  30th  of  March,  1833,  are 
thereby  affected  ;  the  amount  to  be  deducted  as  aforesaid,  to  be 
determined  by  experts  to  be  appointed  by  the  District  Court,  oa 
the  application  of  either  of  the  parties.  It  is  further  ordered,  that 
either  of  the  defendants  may  take  out  an  order  of  seizure  and 
sale  against  the  undivided  sixth  part  of  the  thirty-nine  slaves  in 
question,  provided  the  proceeds  be  apportioned  among  them,  ac* 
cording  to  the  amount  and  rank  of  their  mortgages  as  above  set- 
tled. And  it  is  further  ordered,  that  the  costs  of  both  courts  be 
paid  out  of  the  balance  in  the  hands  of  the  plaintiff,  as  herein  be- 
fore mentioned. 


Horatio  N.  Hills  and  another  v.  Charlks  A.  Jacobs  and 

others. 

f  laintiflb  offered  in  evidence  a  paper  proyed  by  a  witness  to  be  a  copy  made  by 
him  at  the  reqnest  of  one  of  the  derendanti  from  the  original  handed  to  him  by 
the  latter  for  that  purpose,  and  which,  with  the  original,  had  been  retamed  to 
the  defendant.  Plainttfis,  having  made  oath  that  they  had  seen  the  original  in 
possession  of  one  of  the  defendants,  notified  the  latter  to  produce  the  original. 
Two  of  the  defendants  answered  that  they  had  no  such  paper  in  their  possession, 
nor  had  ever  seen  It,  and  that  their  co-defendant  was  absent,  and  moved  for  a 
continuance  on  the  ground  of  surprise.  Heldt  that  the  absence  of  the  defendant 
to  whom  the  original  had  been  delivered  was  no  ground  for  a  continuance,  and 
that  the  absence  of  the  original  was  sufficiently  accounted  for  to  authorise  the 
admission  of  the  copy. 

A  principal  is  bound  by  the  representations  of  his  agent  made  In  the  transactions  of 
the  business  of  his  employer. 

No  adjudication  can  be  made  of  property  subject  to  special  mortgages  of  an  older 
date  than  that  of  the  mortgagee  at  whose  suit  it  is  ofibred  for  sale,  unless  the 
price  bid  exceed  the  amount  of  the  anterior  mortgages.    C.  P.  684. 

V^here  a  bidder  for  property  offered  for  sale  at  the  suit  of  a  mortgagee  refuses  to 
pay  the  price  bid  by  him,  on  the  ground  that  a  mortgage  held  by  him  is  entitled 
to  a  preference  over  that  of  the  seizing  creditor,  and  the  sheriff  in  consequence 
refuses  to  complete  the  sale,  the  bidder  cannot  afterwards  insist  upon  the  sale  as 
valid. 

Where  it  is  proved  that  plaintifis  were  induced,  through  the  misrepresentations  of 
defendant,  or  his  agents,  to  consent  to  accept  in  satisfaction  of  certain  mortgage 
notes  held  by  them  an  amount  much  below  their  real  value,  the  agreement  will 
Im  rescittded  oa  the  ground  of  «rror. 
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Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

H.  H.  Strawbridge,  for  the  plaintiffs,  contended,  that  the  agree- 
ment between  plaintiffs  and  Jacobs  was  vitiated  by  error.  Civ. 
Code,  arts.  1815,  1818,  1821, 1826, 1840,  1875,  1890.  Gasquet 
V.  Johnson,  2  La.  167.  Oreenwell  v.  Roberts,  7  La.  65.  Tru- 
deau  V.  Mather,  7  La.  534.  Parmele  v.  McLaughlin,  9  La. 
436.  Eastin  v.  Dugat,  10  La.  188.  St.  John  v.  Sanderson, 
15  La.  346.  Pothier,  Oblig.  Nos.  17,  29,  30,  42.  6  Toullier, 
Nos.  36,  37,  45,  59,  167,  168. 

O.  Strawbridge,  on  the  same  side. 

W.  M.  Randolph,  for  the  appellant.  Plaintiffs  sold  their  note 
to  Jacobs,  by  a  complete  contract.  Civ.  Code,  art.  2431.  There 
was  no  error  on  the  part  of  plaintiffs.  If  there  was  any,  it  is  for 
them  to  show  it.  6  Mart.  N.  S.  207.  They  must  show,  that 
they  believed  in  the  existence  of  something  which  did  not  exist, 
or  in  the  non-existence  of  something  which  did  exist;  (Civ.  Code, 
art.  1815  ;)  that  this  belief  was  the  cause  which  induced  them  to 
Sell;  (Ibid.  art.  1819  ;)  and  that  the  purchaser,  Jacobs,  was  aware 
that  this  belief  was  the  principal  cause  of  their  contract.  Ibid, 
art.  1820.  Pierce  v.  Mahan  et  a/.,  15  La.  221.  The  error  al- 
leged is,  that  plaintiffs  believed  that  the  property  mortgaged  for 
the  payment  of  their  note  had  been  sold  to  Lambeth  under  the 
execution  of  Bullard  &,  Bludworth.  The  proceedings  at  the  suit 
of  Bullard  &  Bludworth  were  public,  and  any  ignorance  of  their 
effect  could  only  have  resulted  from  plaintiffs*  gross  neglect,  for 
which  they  alone  are  responsible.  Civ.  Code,  art  1841.  Pothier, 
(Evans'  translation,)  pp.  182, 299.  But  the  sale  to  Lambeth  was 
valid.  Code  of  Pract.  arts.  690,  695.  Civ.  Code,  arts.  2585, 
2586.    7  Mart.  N.  S.  227.    17  La.  497.    19  La.  237. 

L.  Janin,  on  the  same  side. 

Garland,  J.*  The  petitioners  allege,  that  the  defendants  are 
indebted  to  them  in  the  sum  of  911,666  66,  with  interest  thereon 
at  the  rate  of  eight  per  cent  from  the  21st  of  May,  1836,  as  the 
holders  and  endorsees  of  a  note  for  the  above  sum  and  interest, 


•  Bullard,  J.  did  not  lit  on  the  trial  of  this  case,  having  an  interest  in  the  qaee- 
tion. 
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drawn  by  Wm.  Hunter,  of  the  parish  of  Natch itoclies,  payable 
to  Chas.  A.  Bullard  on  the  1st  of  May,  1842,  whicli  note  was 
secured  by  a  mortgage  on  the  undivided  half  of  a  plantation  and 
slaves  in  the  aforesaid  parish,  upon  which  the  defendants  Lam- 
beth &,  Thompson  also  had  a  mortgage,  concurrent  with  or  next 
in  rank  to  theirs,  in  consequence  of  a  waiver  in  their  favor  made 
by  the  said  Chas.  A.  Bullard  of  his  right  of  mortgage,  to  secure 
the  payment  of  a  similar  note,  due  one  year  previous,  also  execu- 
ted by  Hunter.  The  petitioners  aver,  that  Jjambeth  &  Thomp- 
son, on  or  about  the  month  of  June,  1842,  **  by  divers  represen- 
tations, by  which  they  (petitioners)  were  led  into  error,  obtained 
possesion  of  their  said  note  without  consideration  f  that  Lam- 
beth <fc  Thompson,  combining  with  their  co-defendant  to  deprive 
them  of  their  rights,  transferred  said  note  to  him,  with  the  inten- 
tion that  he  should  become  the  purchaser  of  the  plantation  and 
slaves  so  mortgaged,  and  use  the  amount  of  it  in  payment  of  the 
price ;  that  said  plantation  and  slaves  were,  in  the  month  of 
November,  1842,  sold  at  a  sheriff's  sale,  and  purchased  by  C.  A. 
Jacobs  for  the  price  of  $60,982,  about  $18,000  of  which  sum 
was  paid  by  the  amount  of  the  note  and  interest  so  wrongfully 
and  erroneously  obtained,  a  part  or  the  ^hole  of  which,  was  by 
said  Jacobs  passed  to  the  credit  of  Lambeth  &  Thompson,  who 
were  indebted  to  him ;  wherefore  they  ask  for  a  judgment  for  the 
aforesaid  sum  and  interest,  and  for  general  relief. 

The  defendant  Jacobs,  after  a  general  denial,  avers,  that  the 
plaintiffs  sold  to  him  all  their  title  and  interest  in  the  note  men- 
tioned and  in  the  mortgage  given  to  secure  it,  in  full  payment 
for  which  he  executed  his  four  notes,  payable  to  them  at. nine  and 
twelve  months,  amounting  altogether  to  the  sum  of  $9461  25, 
which  by  agreement  were  to  remain  deposited  in  the  hands  of  a 
third  person,  and  be  delivered  whenever  he  should  receive  the 
titles  to  the  aforesaid  tract  of  land  and  slaves,  on  which  the  plain- 
tiffs claimed  to  have  a  mortgage  derived  from  Himter.  He  al- 
leges, that  the  money  intended  to  be  secured  by  his  notes  was  the 
value  at  which  the  plaintiffs  estimated  their  note  and  mortgage, 
and  that  it  was  a  condition  precedent  that  the  notes  should  be 
deposited  until  the  completion  of  the  title.  That  the  plaintiffs 
alwa]^  looked  upon  the  transaction  as  a  sale  of  their  interest  in 


.Digitized  by 


Google 


APRIL,  1844.  409 


HiUs  and  another  ▼.  Jacobs  and  othera. 


the  note  and  mortgage,  and  on  his  (respondent's)  notes  as  the 
price ;  and  that  they  endeavored  to  hasten  the  completion  of  his 
titles,  so  that  they  might  obtain  possession  of  them.  He  further 
avers,  that  since  the  institution  of  this  suit,  he  has  been  advised 
that  no  obstacle  exists  to  prevent  a  completion  of  his  title  to  the 
property ;  and  that,  being  unwilling  to  keep  the  plaintiffs  out  of 
the  purchase  money  for  their  aforesaid  interest,  longer  than  was 
necessary  to  his  security,  he  has  caused  a  tender  of  his  notes,  so 
deposited,  to  be  made  to  the  plaintiffs,  who  have  refused  to  receive 
them  ;  and  that  they  are  still  in  the  possession  of  the  depositary, 
subject  to  the  plaintiffs'  order. 

Lambeth  &  Thompson  commence  their  answer  by  a  qualified 
general  denial,  and  then  proceed  to  aver,  that  the  plaintiffs,  being 
willing  to  sell  all  the  title  and  interest  they  had  in  the  note  of  Hun* 
ter  for  the  sum  aforesaid,  agreed  with  Lambeth  to  sell  the  same  for 
two  notes  of  their  co-defendant  Jacobs,  to  be  dated  on  the  1st  of 
June,  1842,  one  payable  at  nine  months  for  84676  25,  to  the 
order  of  the  plaintiffs,  and  the  other  at  twelve  months  from  said 
date  for  the  sum  of  84086,  also  payable  to  them ;  and  that  they 
(plaintiffs)  drew  a  receipt  for  the  said  respondents  to  sign,  which 
they  did,  but  that  the  plaintiffs  never  called  upon  them  for  it. 
They  further  state,  that  at  the  time  they  were  negotiatingYor  the 
purchase  of  the  interest  of  the  plaintiffs  in  the  aforesaid  note,  they 
(plaintiffs)  well  knew  that  they  were  acting  for  their  co-defendant 
(Jacobs,) and  not  for  themselves,  wherefore,  they  (plaintiffs)  "chose 
rather  to  place  themselves  in  direct  privity  with  the  real  vendee, 
and  accordingly  entered  into  a  new  and  distinct  agreement,  as  to 
the  purchase  money  and  the  time  and  manner  of  payment  with 
him,  with  which  these  respondents  had  nothing  to  do." 

The  respondents  aver,  if  they  should  be  held  responsible  be* 
cause  of  their  agency  in  behalf  of  Jacobs  in  said  transaction,  that 
he  (Jacobs)  gave  the  price  which  the  plaintiffs  required  for  their 
interest  in  said  note,  and  executed  his  four  promissory  notes  for 
the  sum  to  be  paid,  two  payable  at  nine  months  and  two  others 
at  twelve  months,  which  were  deposited  in  the  hands  of  the  per^ 
son  agreed  upon,  to  be  held  and  delivered  when  he  (Jacobs) 
should  receive  titles  for  the  tract  of  land  and  negroes  of  Hunter, 
which  were  mortgaged  to  secure  the  payment  of  said  note  held 
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by  the  plaintiffs.  The  answer  then  concludes  in  very  nearly  the 
same  terms  as  that  of  the  other  defendant. 

1  he  origin  of  the  note  in  controversy  is  fully  stated  in  the 
opinion  of  this  court  in  the  cases  of  Bludworth  ^c.  v.  HvnUTf 
Lambeth  ^*  Thompson^  Intervenors  and  of  Bludworth  v.  Lavh- 
heth  4"  Thompson^  decided  at  the  last  October  term,  in  the  Wes- 
tern District.*  It  is  there  spoken  of  as  a  note  in  existence,  but  in 
the  possession  of  an  unknown  person.  The  mortgage  to  secure 
the  payment  of  it,  and  of  the  one  held  by  Blud worth  &  Bullard^ 
is  fully  stated ;  also  the  postponement  or  concession  of  Charles 
A.  Bullard  of  his  privilege  and  mortgage  in  favor  of  Lambeth  & 
Thompson,  over  the  note  then  held  by  Bludworth  &,  Bullard. 
The  fact  is,  the  records  in  those  cases,  except  in  relation  to  what 
took  place  in  this  city  immediately  between  the  plaintiffs  and  de- 
fendants, enabled  us  to  state  more  in  detail  the  real  origin,  pro- 
gress and  conclusion  up  to  December,  1842.  of  the  numerous  and 
complicated  sales,  mortgages,  transfers  and  transactions  between 
Hunter  and  Charles  A.  Bullard,  and  between  them  and  Lambeth  & 
Tliompson,  and  between  Bludworth  &,  Bullard  and  Jacobs  and 
the  Commercial  Bank,  than  the  one  now  before  us  does,  and  we 
therefore  refer  to  the  statement  in  those  cases,  with  the  above  ex* 
ceptioo,  as  being  sufficient  to  give  a  full  view  of  the  grounds  and 
points  we  feel  called  on  to  decide. 

At  the  sale  made  by  the  Sheriff  of  the  parish  of  Natchitoches^ 
on  the  4th  of  June,  1842,  under  the  order  of  seizure  and  sale  ob* 
tained  by  Bludworth  &,  Bullard  against  Hunter,  Lambeth  &, 
Thompson  were  the  last  and  highest  bidders.  The  Sheriff  re- 
fused to  make  them  a  deed,  because  they  refused  to  pay  the  sum 
which  the  Sheriff  contended  was  coming  to  the  plaintifl^  in  exe- 
cution,  and  over  whom  they  (L.  &  T.)  contended  they  had  a  pre- 
ference, in  consequence  of  the  postponement  of  privilege  and 
mortgage  made  by  Charles  A.  Bullard,  the  assignor  of  Bludworth 
&,  Bullard,  in  the  act  of  mortgage  given  by  Hunter  to  Lambeth 
&  Thompson,  he  (the  Sheriff)  saying,  he  would  not  do  so,  un- 


*  The  opinion  in  these  cases,  which  were  tried  together,  was  pronounced  at  the 
last  October  term,  bat  the  judgrment  did  not  become  final  nntil  the  present  tern. 
The  opinion  will  be  found  in  the  9th  volame  of  these  Reports,  p.  356. 
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til  ordered  by  the  court.    Lambeth  took  no' step  by  judicial  pro- 
cess to  compel  the  Sheriff  to  complete  the  sale,  or  to  make  ano- 
ther, but  returned  to  New  Orleans  shortly  after,  and  from  the  ad- 
missions in  the  answer,  we  find  him,  as  the  agent  of  his  co-defen- 
dant Jacobs,  negotiating  with  the  plaintiffs,  who  are  residents  of 
tl^e  city,  and  not  shown  to  have  been  present  at  the  sale,  or  as 
having  any  knowledge  of  it,  to  purchase  the  note  held  by  them 
and  due  but  a  few  weeks  previously,  representing  that  the  undi- 
vided half  of  the  land  and  slaves  had  only  sold  for  $18,400,  out 
of  which  the  City  Bank  of  New  Orleans  was  to  receive  one 
thousand  dollars,  and  that  the  residue  of  the  sum  bid  was  to  be 
divided  between  the  plaintiffs  and  said  Lambeth  &  Thompson, 
in  consequence  of  their  preference  over  Bludworth  &  Bullard  ; 
and  a  statement  in  the  hand-writing  of  a  clerk  of  Lambeth  & 
Thompson,  is  exhibited  by  the  plaintiffs,  proved  to  have  been 
copied  by  said  clerk  from  a  paper  given  to  him  for  the  purpose 
by  Lambeth,  showing  how  the  fund  was  to  be  divided,  and  show- 
ing that  the  amount  coming  to  the  plaintiffs  was  less  than  99000. 
The  first  written  document  which  presents  itself,  is  a  receipt 
dated  June  22d,  1842,  signed  by  Lambeth  &  Thompson,  written 
by  one  of  the  plaintiffs,  which  states  that  they  (L.  &  T.)  have 
received  the  note  of  Hunter  of  them,  (plaintiffs,)  which  is  secured 
by  mortgage,  as   stated,  on  the  plantation  and  negroes  on  Red 
River ;  and  then  proceeds  to  say,  "  that  in  final  settlement  of  this 
note  we  have  this  day  given  to  Hills  (b  Sinnott  two  notes  drawn 
by  Chas.  A.  Jacobs,  as  follows :  one  dated  1st  June,  1842,  for 
$4676  25   payable  at  nine  months  after  date,  to  their  order ^ 
and  one  of  the  same  date  for  S40S3,  payable  at  twelve  months 
after  date,  to  their  order."    The  receipt  then  binds  Lambeth  & 
Thompson  not  to  raise  the  mortgage  which  secured  Hunter's 
note,  "  until  the  notes  of  Jacobs  shall  be  paid  in  full,  and  notes 
divided  into  four  for  the  same  amount."    Five  days  after  the 
date  of  this  receipt,  it  is  shown  that  Jacobs,  and  one  of  the  plain- 
tiffs, (Sinnott,)  called  on  Matthews  and  deposited  with  him  four 
notes,  dated  1st  June,  1842,  two  for  the  sum  of  $2338  13,  each 
payable  at  nine  months  from  date,  and  two  for  the  sum  of 
$2392  60,  each  payable  one  year  from  date,  where  they  were  to 
remain;  until  Jacobs  should  "receive  a  conveyance  and  titles  for 
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a  tract  of  land  and  slaves  of  Wm.  Hunter  on  or  near  Red  River," 
of  which  fact  Jacobs  was  to  give  due  notice,  and  the  notes  to  be 
then  delivered  to  the  plaintiffs.    The  letter  directed  to  Matthews 
says,  these  four  notes  are  given  in  part  consideration  of  the  pur- 
chase of  said  plantation  and  slaves.    After  this  we  do  not  find 
either  Jacobs  or  Lambeth  &  Thompson  attempting  to  prosecute 
further  the  pretended  sale  made  on  the  4th  of  June,  1842 ;  but 
the  latter  caused  an  execution  to  issue  on  a  judgment  obtained 
by  the  Commercial  Bank  against  Hunter  and  C.  A.  BuUard,  and 
under  it,  the  whole  tract  of  land  sold  by  C.  A  Bullard  to  Hunter, 
was,  in  the  month  of  November,  1842,  sold,  together  with  thirty- 
five  slaves,  the  crop  of  cotton,  and  all  the  plantation  utensils  and 
working  cattle,  subject  to  the  various  mortgages  existing  at  the 
time  in  favor  of  the  plaintiffs,  as  assignees  of  C.  A:  Bullard,  and 
of  Lambeth  &  Thompson  and  others.    At  this  sale,  Jacobs  be* 
came  the  purchaser  of  the  whole  property  for  860,962  67,  and 
the  Sheriff  made  him  a  deed,  which  declares  that  he  paid  $4000 
in  cash,  and  that  the  balance  of  the  bid  was  retained  by  the  pur- 
chaser to  meet  the  conventional  mortgages  shown  to  exist  on  the 
place.     On  the  27th  of  February,  1843,  nine  days  after  this  suit 
was  commenced,  Jacobs  notified  Matthews  in  writing  to  deliver 
to  the  plaintiff  the  notes  deposited  with  him,  as  the  conditions 
had  been  complied  with,  according  to  the  agreement*    The  plain- 
tiffs refused  to  take  them,  and  on  the  13ih  of  March  following, 
Lambeth,  acting  as  the  agent  of  Jacobs,  goes  to  Natchitoches, 
and,  in  violation  of  the  stipulation  in  the  receipt  of  the  22d  of 
June,  1842,  cancelled  the  mortgage  in  favor  of  plaintiffs,  and  de- 
livered  up  the  note.    It  is  also  proved,  that  Lambeth  &  Thomp- 
son and  Jacobs,  were  formerly  partners  in  business ;  that  the 
former  were  largely  indebted  to  the  latter ;  that  during  the  time 
these  transactions  were  going  on,  they  carried  on  business  in  the 
same  house,  on  the  same  floor;  and  that  the  benefit  of   this 
speculation  was  to  go  to  Jacobs  and  themselves,  as  he  was  to 
give  them  credit  on  their  indebtedness  to  him. 

The  court  below  gave  a  judgment  for  the  plaintiffs  against 
Jacobs,  for  816,650  33,  with  interest  at  eight  per  cent,  from  No- 
vember, 1842,  on  $11,666  66,  until  paid  ;  and  a  judgment  in  fa* 
vor  of  Lambeth  &  Thompson.    Jacobs  only  has  appealed. 
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The  appellant's  counsel  has  called  our  attention  to  a  bill  of  ex- 
ceptions taken  to  the  opinion  of  the  court,  in  admitting  in  evi- 
dence a  document  marked  H,  which  is  a  cop7  of  a  statement 
proved  by  Logan  to  have  been  made  by  him  at  Lambeth's  request, 
from  an  original  handed  to  him  for  the  purpose,  which  copy  was 
given  back  to  Lambeth  with  the  original  and  was  in  possession 
of  the  plaintiffs  at  the  trial.  They  made  affidavit  that  they  had 
seen  the  original  in  the  possession  of  Lambeth,  and  called  upon 
the  defendants  to  produce  it  in  court,  notifying  them  that  they 
would  otherwise  give  the  copy  in  evidence.  The  defendants, 
Jacobs  and  Thompson,  declared  that  they  had  never  seen  such  a 
paper,  did  not  have  it  in  their  possession,  and  never  had  ;  to 
which  statements  they  offered  to  make  oath.  They  also  stated 
that  Lambeth  was  absent ;  that  he  only  could  explain  the  state- 
ment; that  he  would  return  in  about  ten  days;  that  they  were 
taken  by  surprise ;  and  they  asked  for  a  continuance.  The  Judge 
refused  the  continuance,  admitted  the  copy  of  the  statement  in 
evidence,  and  the  defendants  excepted. 

The  objection  made  by  the  counsel  of  Jacobs  to  admitting  the 
copy  of  the  paper  in  evidence,  is,  that  the  original  was  not  ac- 
counted for.  In  overruling  this  objection,  we  think  the  Judge 
did  not  err.  The  clerk  of  the  defendants,  Lambeth  &,  Thompson, 
swore  that  he  had  given  it  to  Lambeth  in  the  counting-house. 
We  may,  therefore,  well  suppose  that  it  remained  there  in  pos- 
session of  the  firm.  When  called  on  to  produce  the  paper, 
neither  Jacobs  nor  Thompson  made  any  effort  to  find  it.  They 
do  not  seem  to  have  gone  to  their  common  counting-house  to 
make  a  search,  nor  to  have  asked  for  time  to  do  so.  They  used  no 
diligence  to  find  the  original ;  and  we  cannot  presume  that  Lam- 
beth excluded  them  from  an  examination  of  the  documents  and 
papers  in  the  common  office  in  his  absence.  They  said  they 
knew  nothing  of  this  paper ;  but  did  not  manifest  any  wish  to 
obtain  information,  or  seek  for  it.  We  are  also  of  opinion  that 
the  Judge  did  not  err  in  refusing  to  continue  the  case.  It  was 
on  trial,  and  the  absence  of  Lambeth,  one  of  the  defendants,  was 
no  cause  for  a  continuance.  He  could  not  have  been  examined 
as  a  witness  if  he  had  been  present,  and  his  statements  could 
have  had  no  influence,  except  upon  his  co-defendants.    If  tho 
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plaintiffs  or  defendants  in  a  suit  do  not  fully  communicate  with 
each  other,  and  give  all  the  information  they  possess,  their  oppo- 
nents  are  not  to  be  injured  by  it.  It  Was  no  fault  of  the  plaintiffs 
if  the  acts  of  one  of  the  defendants  surprised  his  co-defendants. 

The  document  thus  received  in  evidence,  contains  a  brief  state- 
ment of  the  sale  from  0.  A.  Bullard  to  Hunter  of  the  half  of  the 
land  and  slaves,  the  names  of  the  latter,  the  price,  and  terms  of 
payment.  It  then  goes  on  to  state,  what  slaves  had  been  previ- 
ously sold  by  the  Sheriff;  how  many  had  died;  and  how 
many  had  been  sold  by  Hunter  himself.  It  then  gives  the  ap- 
praisement in  round  numbers  ;  the  price  bid  at  the  sale  on  the  4th 
of  June,  1842,  say  $18,400  ;  and  deducts  a  previous  mortgage  of 
$1000,  showing  a  balance  of  $17,400,  as  all  that  was  applica- 
ble to  the  two  liens  of  $11,666  66J  each,  with  interest  for 
about  six  years  on  the  one  held  by  the  plaintiffs,  and  for  two 
years  on  the  other.  What  Lambeth  orally  represented  to  the 
plaintiff  or  his  co-defendants  we  are  not  informed  ;  but  it  is  a  fair 
inference,  that  he  and  Jacobs  understood  each  other,  as  they  lived 
together,  and  one  acted  as  the  agent  of  the  other  in  a  matter  that 
was  to  be  mutually  beneficial  to  them.  The  document  submitted 
was  calculated  to  induce  a  belief  that  there  must  be  a  heavy  loss 
on  the  notes,  and  that  there  had  been  a  sale  of  the  property  by 
the  Sheriff.  The  other  testimony  shows,  that  there  was  a  repre- 
sentation as  to  a  difficulty  about  the  till-e  ;  and,  altogether,  a  case 
was  made  out,  well  calculated  to  produce  an  impression  that  the 
plaintiffs  would  have  to  submit  to  a  serious  loss,  or  to  a  protracted 
and  questionable  suit  in  a  distant  parish.  It  is  upon  these 
grounds  that  the  plaintiffs  say  they  were  led  into  error  ;  and  we 
think  the  evidence  supports  the  allegation.  We  think  both  error 
in  fact  and  motive,  are  conclusively  shown. 

We  have  been  favored  by  the  counsel  for  the  defence  with  vol- 
uminous briefs,  and  long  oral  arguments,  to  prove,  first,  that  there 
was  no  error  in  the  transaction ;  secondly,  that  if  there  were,  the 
suit  should  have  been  brought  for  a  rescission  of  the  sale  ;  and 
lastly,  that  there  was  a  legal  adjudication  to  Lambeth  &  Thomp- 
son, on  the  4th  of  June,  1842. 

In  support  of  the  first  ground,  it  was  much  relied  on,  that  the 
first  arrangement  between  Lambeth  and  the  plaintiffs  was  not 


Digitized  by 


Google 


APRIL,  1844.  415 


Hilis  and  another  v.  Jacobs  and  others. 


consummated,  or  was  changed,  and  that  they  entered  into  direct 
arrangements  with  Jacobs ;  and  that  he  did  not  deceive  them,  nor 
make  any  erroneous  impressions.  Lambeth  was  the  agent  of 
Jacobs  in  the  transaction  ;  he  gave  ali  the  information,  and  made 
the  representations  calculated  to  produce  the  efifect ;  and  when 
that  was  done,  it  was  easy  for  the  principal  to  conclude  the  ar- 
rangement. When  the  relations  of  Jacobs  and  Lambeth  are 
considered,  as  shown  by  the  testimony,  it  is  impossible  to  doubt 
that  one  well  knew  what  the  other  was  doing.  If  they  were 
Lambeth's  representations  that  deceived  the  plaintiffs,  the  defen- 
dant Jacobs  must  abide  by  them,  for  he  was  his  agent. 

The  second  ground  of  defence  is  not,  in  our  opinion,  more  ten- 
able than  the  other.  The  plaintiffs  never  pretended  that  they 
had  made  a  sale  of  their  note  and  mortgage  to  Jacobs,  or  to  any 
one  else.  Their  allegations  are,  that  by  the  representations  of  the 
defendants  they  obtained  possession  of  the  note  and  mortgage  il- 
legally, and  used  it  for  their  own  benefit,  not  having  given  any 
consideration  therefor.  The  fact  of  there  being  a  sale,  is  what 
the  plaintiffs  never  admitted,  but  on  the  contrary,  have  always 
denied ;  and  the  transaction  cannot  be  so  considered.  The  par- 
ties do  not  seem  to  have  considered  the  transaction  as  a  sale,  on 
the  22d  of  June,  1842,  when  Lambeth  &  Thompson  gave  their 
receipt  for  the  note.  They  call  it  a  settlement ;  and  promise  to 
preserve  the  mortgage  for  plaintiffs'  benefit.  Nor  does  Jacobs, 
in  his  letter  to  Mathews,  say  any  thing  of  having  purchased  the 
note  and  mortgage.  Nothing  in  the  parol  or  written  testimony 
induces  us  to  conclude  that  a  sale  was  made,  or  that  one  was  in- 
tended. 

The  third  point  is  not,  in  our  opinion,  sustained.  It  is  clear 
that  Lambeth  did  not  acquire  any  rights  by  his  bid  made  on  the 
4ih  oft  June,  1842,  when  the  Sheriff  offered  the  undivided  half  of 
the  land  and  slaves  for  sale,  under  the  order  of  seizure  obtained 
by  Bludworth  &  BuUard.  He  has  always  contended  that  the 
mortgage  of  Hunter  to  Lambeth  &  Thompson,  for  upwards  of 
829,000,  with  interest,  has  a  preference  over  that  in  favor  of  Blud- 
worth <fc  Bullard,  and  on  this  ground  refused  to  pay  the  amount 
of  his  bid.  Assuming  this  to  be  true,  then  there  are  mortgages 
for  more  than  $40,000,  exclusive  of  interest,  on  the  property ;  and 
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it  could  not  be  sold  under  a  younger  mortgage,  unless  a  sum  ex- 
ceeding the  amount  of  all  anterior  mortgages  was  bid.  Only 
$1S,400  was  bid  by  Lambeth,  which  is  not  one-half  the  amount 
which  he  says  has  a  superior  lien  and  privilege  over  that  of  the 
then  seizing  creditor.  Code  of  Pract  art.  684.  The  Sheriff, 
therefore,  had  no  right  to  make  any  adjudication  on  the  bid  made 
on  the  4th  of  June,  1842.  But  let  us  suppose  that  the  Sheriff 
could  have  sold  under  the  execution  of  Bludworth  6c  Bullard  ; 
then  he  was  right  in  refusing  to  complete  the  sale  to  Lambeth  as 
he  would  not  pay  the  price  he  had  offered.  In  no  as[)ect  of  the 
case  can  that  bid  confer  any  right  to  the  property.  Code  of  Pract. 
art.  689. 

But,  say  the  defendants'  counsel,  their  client  was  not  bound  to 
pursue  any  particular  mode  of  completing  his  title.  This  per* 
haps,  may  be  true ;  but  the  particular  bid  was  used  for  the  pur- 
pose of  imposing  on  the  plaintiffs,  and  being  invalid,  it  cannot  be 
made  effective,  and  fix  the  amount  the  plaintiffs  shall  receive  un- 
der their  mortgage. 

The  counsel  further  urges,  that  there  are  various  errors  in  the 
calculations  made  by  the  Parish  Judge,  by  which  the  amount  of 
the  judgment  was  ascertained.  This  is  probably  true ;  but,  as 
our  calculations,  made  from  different  data,  show  that  as  large  an 
amount  should  be  paid  to  the  plaintiffs,  we  will  not  attempt  to 
correct  calculations  whi^h  will  not  benefit  their  clients.  We  are 
not  responsible  for  the  reasons  that  may  induce  the  inferior  judges 
to  come  to  their  conclusions.  It  is  our  duty  to  see  if  the  judg- 
ment is  correct ;  and  being  satisfied  that  substantial  justice  has 
been  done  between  the  parties,  we  will  not  disturb  the  judgment. 

Judgment  affirmed. 
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Philibebt  Savoie  v.  Joseph  Givaudan. 

Appeal  from  the  City  Court  of  New  Orleans,  Colletis,  J. 

Duvigneaudj  for  the  plaintiff. 

Pepiuj  for  the  appellant. 
•    BuLLARD,  J.    This  is  an  action  against  the  drawer  of  a  pro* 
missory  note   roade  payable  to  Augiiste  Grand^  and  Philibert 
Savoie,  the  plaintiff. 

The  defendant  denies  his  indebtedness  to  the  plaintiff.  He  ad- 
mits his  signature ;  but  alleges,  that  the  note  was  given  in  pay- 
ment for  the  schooner  Lodoiska,  which  belonged  to  himself,  the 
plaintiff,  and  Grand,  the  other  payee,  then  in  partnership.  That 
a  final  settlement  between  the  parties  has  never  been  made  ;  and 
he  denies  that  Savoie  is  (he  real  owner  of  the  note,  but  that  Grand 
is.  He  alleges,  that  the  note  was  transferred  to  deprive  him  of 
any  defence  which  he  might  have  against  Grand,  who  is  his 
debtor. 

The  evidence  shows,  that  the  note  was  given  for  the  schooner, 
and  that  all  the  parties  became  bound,  either  as  drawers  or  en- 
dorsers, for  the  price  to  A.  Ledoux  &  Co.,  by  the  note  on  which 
suit  is  brought.  That  the  partnership  was  afterwards  dissolved 
by  mutual  consent,  and  that  Savoie,  the  plaintiff,  retired  from  the 
concern,  Givaudan  and  Grand  engaging  to  pay  all  the  debts,  and 
particularly  the  note  in  question.  That  when  the  note  fell  due, 
the  plaintiff  was  compelled  to  take  it  up,  which  he  did  by  giving 
a  new  note,  in  solido^  with  Grand,  which  last  note  he  also  after- 
wards took  up,  and  Grand  accounted  to  him  for  one-half.  That 
in  an  attempt  at  a  settlement  between  Givaudan  and  Grand  after- 
wards, (he  plaintiff  was  one  of  the  arbitrators ;  and  that  it  was 
agreed  between  Givaudan  and  Grand,  that  the  latter  was  to  pay 
the  whole  of  the  note.  There  is  no  evidence  that  the  plaintiff 
acquiesced  in  that  arrangement,  so  as  to  discharge  the  defendant, 
the  drawer  of  the  note,  from  his  liability.  Whatever  may  have 
been  the  understanding  or  agreement  between  Givaudan  and 
Grand  as  to  the  ultimate  payment  of  the  note,  it  is  clear,  that  the 
right  of  the  plaintiff  to  recover  cannot  be  impaired  without  hi» 
coiisent,  and  that  consent  is  not  shown. 

Judgment  affirmed. 

Vol.  Vn.  63 
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The  Union  Bank  of  Louisiana  v.  E.  D.  Hype  and  others. 

The  holder  of  a  prominory  note  on  which  there  are  severa]  endoraen,  ■  only  boand 
to  give  notice  of  protest  to  the  one  whom  he  intends  to  hold  liaUe.  If  the  en- 
dorser  so  notified  wishes  to  secare  hv  recoarse  against  the  others,  he  must  give 
notice  himself,  where  it  has  not  been  done  by  the  holder. 

Where  in  an  action  against  the  endorser  of  a  note  the  holder  relies  on  a  promise  to 
pay  made  after  the  endorser  had  been  discharged  by  the  l4teke9  of  the  holder,  H 
k  incombeot  on  him  to  show  that  the  promise  was  made  by  the  endoraer  with 
full  knowledge  that  he  had  been  so  discharged.  But  an  actual  payment  fur- 
nishes a  presamption  of  indebtedness  ;  and  where  an  endorMr  seeks  to  reeoTer 
back  the  amount  of  a  note  on  the  ground  that  it  was  paid  by  him  in  ignormnee  of 
the  fact  that  he  had  been  discharged,  he  most  show  that  be  was  so  discharged. 

One  who  alleges  error  as  the  basis  of  hb  action  must  show  it,  or  show,  at  least,  that 
the  evidence  of  it  is  exclusively  in  the  power  of  his  adversary. 

As  a  general  rule,  he  who  affirms  must  proye ;  but  as  there  are  many  negative  pro. 
positions  which  it  would  be  impossible  to  prove  du-ectly,  the  burden  of  proof,  in 
such  cases,  is  thrown  on  the  opposite  party. 

Appeal  from  the  Parish  Court  of  New  Orleans,  MauriatiyJ. 

Denisj  for  the  plaintiffs,  pleaded  prescription  against  the  re- 
conventional  demand,  citing  Civ.  Code,  art.  3605. 

H.  H.  Strawbridge,  for  the  appellants.  Defendants  are  enti- 
tled to  recover  back  the  amount  of  the  notes  paid  through  error, 
the  money  not  being  due  either  legally  or  naturally.  Civ.  Code, 
art.  1887.  17  La.  127.  The  burden  of  proving  that  notice  was 
given  so  as  to  bind  them  is  on  the  plaintiffs ;  defendants  cannot 
be  required  to  establish  a  negative.  That  an  endorser's  promise 
to  pay,  made  after  his  discharge  is  not  binding,  unless  the  holder 
show  affirmatively  that  the  endorser  was  aware  of  such  discharge 
at  the  time,  see  Ticknor  v.  Roberts,  11  La.  14.  Briggs  v.  Al- 
nuit,  12  La.  466.  Hennen  v.  Desbois^  8  Mart.  148.  Lambeth 
V.  Petrovie,  11  La.  315.  12  Johns.  423.  Trimble  v.  Thorne^ 
19  Johns.  151.  Garland  v.  Salem  Bank,  9  Mass.  408.  4  Ma- 
son, 241.  4  Dallas,  109.  Prescription  does  not  apply.*  Qu€e 
temporalia  sunt  ad  agendum,  perpetua  sunt  ad  excipiendum. 
Code  of  Pract.  art.  20.    4  Mart.  N.  S.  499.    2  La.  385. 

O,  Strawbridge,  on  the  same  side. 

BuLLARD,  J.  This  action  was  commenced  on  the  first  of 
February,  1843,  by  the  Union  Bank,  as  the  holder  of  two  pro- 
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missory  notes  drawQ  b^  K  D.  Hyde  d&  Co.,  and  endorsed  by 
their  co-defendants  T.  R.  Hyded&  Ca,  which  appear  to  have  been 
regularly  protested,  and  notice  (riven  to  the  endorsers. 

The  drawers  allege  in  defence,  that  about  the  8th  day  of  No* 
Tember,  1836,  T.  R.  Hyde  d&  Brother,  being  the  holders  of  several 
promissory  notes  amounting  to  $2748  08,  did  at  that  time,  and  on 
the  6th  December,  discount  said  notes  in  the  Union  Bank,  where- 
by the  plaintiffs  became  owners  of  the  same.  That  they  were 
by  the  plaintiffs  remitted  to  the  State  of  Mississippi,  where  they 
were  due  and  payable ;  but  not  being  paid  at  maturity  were  re- 
turned to  the  plaintiffs,  and  on  their  demand  taken  up  and  settled 
by  the  said  Hyde  &  Brother,  "  who  believed  the  said  notes  to 
have  been  protested,  notified,  d&c.,'^  but  said  respondents  show 
that  in  truth  and  fact  it  was  not  so.  That  the  said  T.  R.  Hyde 
d&  Brother,  on  proceeding  to  obtain  payment  from  the  other  par- 
ties, found  that  the  plaintiffs  had  so  negligently  and  illegally 
managed  the  said  affair,  that  they  had  totally  lost  all  recourse 
on  any  of  the  parties  capable  of  paying.  That  the  notes  have 
been  duly  transferred  to  the  respondents,  who  plead  the  same  in 
compensation,  and  pray  judgment  in  their  favor  for  the  balance. 
The  endorsers'join  in  this  defence. 

The  Parish  Court  gave  judgment  for  the  plaiutifi^,  and  the  de- 
fendants have  appealed. 

It  is  now  so  well  settled,  as  not  to  require  a  reference  to  au- 
thorities, that  the  holder  of  a  promissory  note,  on  which  there  are 
several  endorsers,  is  not  bound  to  give  notice  to  any  except  the 
one  whom  he  intends  to  hold  liable,  and  that  the  endorser  so  no- 
tified has  no  right  to  complain  of  the  holder,  that  his  previous 
endorsers  were  not  notified.  If  he  wishes  to  secure  his  recourse, 
he  must  give  notice  himself^  if  it  has  not  been  given  by  the 
holder.  Hyde  d&  Brother  in  the  case  set  forth  in  the  answer,  had 
no  recourse  upon  the  Bank,  upon  the  mere  ground  that  the  pre- 
vious parties  had  not  been  duly  notified,  provided  ihey  were 
themselves  notified  of  the  failure  of  the  drawer  to  pay. 

It  is  equally  clear,  that  the  Bank  was  not  acting  in  this  matter 
as  the  agent  of  Hyde  d&  Brother,  and  therefore,  the  numerous  de- 
c  sions  declaring  the  liability  of  banks  in  consequence  of  having 
neglected  to  give  regular  notice,  have  no  application  to  the  pre- 
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sent  case.  The  only  ground,  therefore,  upon  which  the  defend- 
ants can  succeed  in  this  reconventional  demand  is,  that  Hyde  io 
Brother,  their  assignors,  paid  in  error  when  not  legally  liable 
themselves  as  endorsers,  in  consequence  of  not  having  been  duly 
notified  of  the  dishonor  of  the  notes. 

If  the  Bank  were  now  seeking  to  recover  of  Hyde  &  Brother, 
on  the  protested  notes  set  up  in  reconvention,  it  would  be  incum- 
ment  on  it  to  prove  afSrmatively  the  notice  of  protest ;  and  if  it 
relied  on  the  subsequent  promise,  it  would  have  to  show,  that 
such  promise  was  made  with  a  full  knowledge  that  the  endorser 
was  discharged  by  want  of  notice.    Such  is  the  substance  of  the 
cases  relied  on  by  the  counsel  for  the  appellants.     12  La.  465. 
11  Ibid.  14.    16  Fbid.  315,  and  others.    But  in  the  present  case 
the  endorsers  paid  and  took  up  the  note  six  or  seven  years  ago, 
and  actually  recovered  judgment  against  the  drawers;  which 
they  could  only  do  by  alleging  and  showing  that  they  had 
been  compelled  to  take  up  the  note  as  endorsers,  and  thereby  ad- 
mitting, both  by  the  payment  itself  and  by  the  proceeding  after- 
wards against  the  drawers,  their  liability.    Now,  admitting  that 
they  cannot  be  held  to  do  an  impossible  thing,  and  to  prove  that 
they  were  not  notified,  yet  they  are  bound  at  least  to  allege  it  dis- 
tinctly, so  as  to  put  the  opposite  party  fairly  on  their  guard, 
especially  after  so  great  a  lapse  of  time,  and  when  the  party  com- 
plaining never  set  up  any  claim,  but  transferred  the  notes  to 
others,  thus  evading  one  of  the  modes  by  which  the  Bank  might 
have  been  enabled  to  prove  their  liability  as  endorsers,  by  an  ap- 
peal to  their  consciences  by  interrogatories  on  facts  and  articles. 
It  appears  to  us  clear,  that  an  actual  payment  furnishes  a  pre- 
sumption of  indebtedness,  although  a  promise  to  pay,  re  integra, 
as  endorser,  may  not  be  binding  without  proof  that  the  endorser 
knew  he  was  not  liable.    Hyde  &  Brother  took  up  the  note,  and 
with  ii  the  protest,  and  they  are  supposed  to  have  in  their  own 
possession  the  notice  of  protest,  if  any  was  given  ;  and  with  all 
this,  they  abstain  from  asking  for  any  relief  against  the  Bank 
for  many  years,  and  then  transfer  the  note  to  other  persons,  to  be 
used  in  compensation. 

But  it  is  said,  there  is  a  sufficient  allegation  of  error  to  put  the 
Bank  upon  the  proof  of  due  notice  of  protest.    The  whole  of  the 
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plea  musl  be  taken  together ;  and,  although  the  first  part  states 
in  vague  terms  that  they  settled,  believing  the  note  to  have  been 
protested,  notified^  <fcc.,  when,  in  fact,  it  was  not  so,  yet  they  go 
on  to  say  that  the  affair  had  been  managed  so  carelessly,  that 
they  had  totally  lost  all  recourse  and  had  failed  to  recover  of  the 
previous  parties,  thereby  clearly  intending  to  charge  the  Bank, 
not  because  no  notice  had  been  given  to  Hyde  &,  Brother,  but  be- 
cause the  previous  endorsers  had  been  released  by  their  negli- 
gence. In  the  case  cited  from  9  Mass.  Rep.  408,  the  error  was 
elearly  shown,  and  the  action  brought  immediately  after  the 
error  was  discovered;  and  no  other  ground  for  recovery  was 
pretended,  except  the  want  of  notice  to  the  plaintiff  himself. 
He  who  alleges  error  as  the  basis  of  action,  must  show  it,  or  at 
least  show  satisFactorily,  that  the  evidence  of  it  is  exclusively 
in  the  power  of  his  adversary.  In  Dranguet  et  al.  v.  Prud- 
hamme,  (3  La.  74,)  the  court  held,  as  a  general  rule,  that  he  who 
affirms  must  prove,  although  there  are  many  negative  proposi- 
tions which  it  is  impossible  to  prove  directly,  such  as  the  non- 
performance or  non-existence  of  things.  So  where  the  wife  sued 
to  set  aside  a  contract  on  the  allegation  that  she  was  not  autho- 
rized by  her  husband,  it  is  impossible  for  her  to  prove  that  she 
was  not  authorized.  It  devolved  on  the  opposite  party  to  show 
that  she  was,  upbn  her  allegation  that  she  was  not.  But  a  great 
majority  of  cases  of  error  may  be  shown  affirmatively,  and  it 
would  probably  be  in  the  power  of  Hyde  &  Brother,  in  the  present 
case,  by  producing  the  protest  which  was  handed  over  to  them 
by  the  Bank,  together  with  the  note,  to  show  whether  or  not  it 
had  been  regularly  demanded  and  notice  given  to  them.  It  may 
be,  that  they  took  up  the  note  so  immediately  after  its  protest,  as 
that  its  presentation  to  them  to  be  taken  up,  would  amount  in 
itself  to  reasonable  notice  of  dishonor,  especially  when  they  knew 
that  the  previous  parties  resided  in  Mississippi,  whither  it  was 
necessary  to  send  it  for  collection. 

This  view  of  the  case  renders  it  unnecessary  to  examine  the 
plea  of  prescription. 

JudgmetU  affirmed. 
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Succession  of  Jacinthe  Gourjon — E.  Leon  Bernabd, 
Appellant. 

Proceedings  in  the  coart  from  which  an  appeal  haa  been  taken,  had  ■obaeqnently 
to  the  judgment  complained  of,  and  not  embraced  in  the  original  record,  cannot 
be  noticed. 

Where  one  of  two  persons  designated  by  a  testator  to  act  as  his  ezecntor  in  a  cer- 
tain event,  presents  a  petition  to  the  Probate  Goort  to  be  confirmed  as  executor, 
and  makes  the  other  a  party  to  the  proceeding,  and  the  latter  contests  his  right, 
and,  by  a  reconventiooal  demand,  asserts  a  better  right  to  the  appointment,  the 
former  cannot,  by  withdrawing  his  petition,  defeat  the  demand  of  the  latter. 

The  fact  that  one  named  as  an  executor  has  become  a  bankrupt  since  the  death  of 
the  testator,  apd  before  his  application  to  be  recognized  as  such,  does  not  disqua* 
lify  him.  Per  Curiam:  The  law  (C.  C.  art.  1150)  contemplates  a  change  in 
the  condition  of  the  executor,  after  he  shall  have  entered  on  the  discharge  of 
his  duties,  by  becoming  a  bankrupt,  as  good  ground  for  removal ;  but  it  does  not 
follow  that  he  becomes  legally  disqualified  for  a  future  appointment,  by  such  a 
change. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dezy  J. 

P.  A.  Bernard  and  Roselius,  for  the  appellant. 

L.  Janin,  for  O'Duhigg. 

BuLLARD,  J.  This  is  an  appeal  from  a  judgment  of  the  Court 
of  Probates,  refusing  to  appoint  the  appellant,  Bernard,  testamen- 
tary executor  of  the  last  will  of  Jacinthe  Gourjon.  The  testator 
named  as  his  executors,  as  to  his  property  situated  in  New  Or- 
leans, Messrs.  Sauviuet  and  Zenon  Cavelier,  and  in  case  of  death 
or  absence,  Mr.  Oduire  and  Mr.  Lieon  Bernard  in  their  place, 
giving  to  each  who  should  discharge  the  duties  of  executor,  the 
sum  of  $1500. 

Ciivelier  and  Sauvinet  were  first  qualified  as  executors ;  but 
on  the  death  of  the  latter,  Auguste  O'Duhigg,  alleging  liimself 
Co  be  the  person  designated  in  the  will  under  the  name  of  Oduire, 
presented  his  petition  to  the  Court  of  Probates,  praying  to  be 
confirmed  as  such,  making  L6on  Bernard  a  party.  Bernard,  thus 
brought  in  to  show  cause  why  O'Duhigg  should  not  be  appointed 
executor,  opposed  the  demand,  denying  that  he  is  the  person  ap- 
pointed by  the  will,  and  alleging  that  he  is  himself  the  person  named 
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to  succeed  Sauvinet.  He  therefore  prays,  thai  the  petitioner  may 
be  held  to  strict  proof  of  his  being  the  person  called  Oduire,  and 
that,  in  default  of  such  proof,  he,  Bernard,  may  be  acknowledged 
as  duly  entitled  to  the  trust,  and  confirmed  as  such. 

At  this  stage  of  the  cause,  the  record  shows  that  it  came  on  to 
be  tried,  when  "  after  taking  testimony,  and  hearing  arguments 
of  counsel,  and  on  motion  of  counsel  for  O'Dubigg,  liis  ap- 
plication for  letters  of  testamentary  executorship  having  been 
withdrawn,  the  case  was  submitted  to  the  court,  and  the  court 
took  time  to  consider.'' 

It  having  been  shown  on  the  trial  that  Bernard  had,  since  the 
opening  of  the  will,  been  decreed  a  bankrupt  under  the  late  act 
of  Congress,  the  court  was  of  opinion,  that  the  bankniptcy  dis* 
qualified  the  applicant,  according  to  a  just  interpretation  and 
application  of  art.  2996  of  the  Civil  Code,  which  relates  to 
agents;  of  art.  1160,  §  2,  relating  to  the  suspension  of  curators, 
for  the  same  cause ;  and  of  art.  324,  which  authorizes  the  re- 
moval of  tutors  on  the  same  ground  ;  and  of  the  ]l014th  article 
of  the  Code  of  Practice,  relating  to  executors.  The  application 
of  Bernard  was,  therefore,  dismissed.  He  took  the  present  ap- 
peal, and  O'Duhigg  was  made  appellee. 

An  attempt  has  been  made  in  this  case,  to  bring  to  our  notice 
proceedings  in  the  Probate  Court  long  subsequent  to  the  rendition 
of  the  judgment  complained  of,  with  a  view  of  showing  that 
Bernard  is  not  entitled  to  the  executorship,  and  that,  in  fact, 
O'Duhigg  has  been  since  appointed  and  qualified.  Instead  of 
answering  in  this  court,  his  counsel  moves  that  he  be  made  a 
party  thereto  in  his  new  capacity  of  executor,  in  order  to  move 
the  dismissal  of  the  appeal,  on  the  ground  that  none  of  the  legal 
representatives  of  the  estate  of  Gouijon,  which  is  to  be  affected 
by  the  appeal,  have  been  made  parties  thereto ;  and,  in  order  that 
the  court  may  not  be  ignorant  of  what  has  taken  place  since  the 
appeal  was  allowed,  he  has  filed  all  the  proceedings  had  in  the 
court  below  since  that  period — not  a  transcript,  but  the  original 
documents.  This  is  quite  irregular,  and  cannot  be  countenanced 
by  this  court.  This  cause,  like  all  others,  must  be  tried  upon 
the  transcript,  and  that  alone.  No  new  evidence  in  any  shope 
can  be  received.    O'Duhigg  was  either  an  appellee,  or  he  was 
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not.  If  he  was  not,  we  shonld  not  proceed  until  he  is  regularly^ 
cited ;  if  he  was^  it  was  his  duty  to  sustain  the  judgment  of  the 
court  below,  according  to  the  evidence  in  the  record.  It  was  not 
necessary  to  make  any  other  appellee.  O'Duhigg  called  in  ther 
appellant  to  show  cause  why  he  should  not  be  appointed  executor. 
Bernard  contests  his  right,  and  by  a  reconventional  demand  as- 
serts a  better  right.  O'Duhigg,  by  withdrawing  his  application, 
could  not  defeat  the  right  of  Bernard.  On  the  contrary,  he  left 
him  before  the  court  without  opposition.  If  he  chose  to  re- 
treat from  the  contest,  Bernard  was  not  obliged  to  follow  him. 
Nor  did  the  court  take  that  view  of  the  matter.  The  application 
of  Bernard  was  tried  contradictorily  with  O'Duhigg,  the  counsel 
of  the  latter  having  given  in  evidence  the  decree  in  bankruptcy, 
which  the  Judge  considered  an  insuperable  obstacle  to  his  ap- 
pointment. The  only  parties  who  had  any  interest  in  this  con- 
test for  the  appointment  were  before  the  court,  and  are  now  be- 
fore US.  All  those  documents  which  accompany  the  motion  to 
dismiss,  cannot,  consequently,  be  noticed  by  us ;  and  the  argu- 
ment addressed  to  us,  based  upon  a  state  of  things  not  shown  by 
the  original  transcript,  can  have  no  influence  upon  our  minds. 
The  motion  to  dismiss  is  overruled ;  and  we  must  consider 
O'Duhigg  before  us  as  appellee,  and  proceed  to  test  the  preten- 
sions of  the  parties  according  to  the  evidence  regularly  before 
the  court. 

The  only  question  which  the  case  presents  upon  the  merits  is, 
whether  the  fact  that  an  executor  named  in  a  testament  has  be^ 
come  a  bankrupt  since  the  death  of  the  testator,  and  before  his 
application  to  be  recognized  in  that  capacity,  be  a  legal  disquali- 
fication.   We  are  of  opinion  the  court  erred  in  ruling  that  it  is. 

The  first  article  relied  on  (2996)  declares,  that  the  procuration 
expires  by  the  death,  seclusion,  interdiction,  or  failure,  either  of 
the  agent  or  of  the  principal.  But  it  is  obvious  that  article  has 
DO  application  to  the  appointment  in  the  first  instance  of  a  testa- 
nAntary  executor,  nor  is  there  any  analogy  between  the  two 
cases.  Art.  1 160  provides,  that  a  curator  may  be  superseded, 
if,  after  his  appointment,  he  has  failed  or  obtained  a  respite ;  and 
a  tutor  may  be  removed  for  the  same  cause.  In  all  those  cases 
it  is  the  failure  which  occurs  afler  the  appointment  has  been  made. 
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which  disqualifies.  But  it  is  clear,  that  the  interests  of  the  estate 
could  not  suffer,  in  consequence  of  the  embarrassments  of  the 
person  selected  by  the  deceased  to  execute  his  last  will,  when, 
before  he  had  anything  to  do  with  the  administration  of  it,  he 
had  been  relieved  from  all  previous  liabilities  by  virtue  of  the 
law  establishing  a  uniform  system  of  bankruptcy.  The  law  con- 
templates a  change  in  the  condition  of  the  executor,  or  tutor,  after 
he  shall  have  entered  on  the  discharge  of  his  duties,  by  becom- 
ing bankrupt,  as  good  ground  for  removal ;  but  it  does  not  fol- 
low that  he  becomes  legally  disqualified  for  a  future  appointment 
by  such  a  change  in  his  condition  previously  to  his  appointment. 
See  Ozanne  v.  Delile,  5  Mart.  N.  S.  24. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed  ;  that  the  appellant  be  recognized 
as  executor  of  the  last  will  of  Jacinthe  Gourjon ;  and  that  letters 
testamentary  issue  to  him  upon  his  taking  the  oath  according  to 
law ;  and  that  the  appellee  pay  the  costs  of  this  appeal. 


Martha  Oxley  and  others  v.  Henry  Clay,  Testamentary 
Executor  of  Nancy  Brown. 

To  ascertain  the  intention  of  a  testator  every  part  of  his  will  must  be  considered. 
The  amount  of  his  estate,  the  number  of  persons  whom  nature  haa  placed  so  near 
to  him  as  to  make  it  his  duty  to  attend  to  their  wants,  the  situation  of  those  who 
claim  to  be  the  object  of  his  bounty,  their  relationship  to  him,  and  their  compara* 
tive  wealth  or  need,  must  also  be  considered,  where  the  language  of  the  testator 
is  uncertain. 

Appeal  from  the  Court  of  Probates  of  St.  Charles,  La- 
branchej  J. 

T.  Slidell,  for  the  appellants. 

H.  Clay,  Jr,  and  Preston,  for  the  defendant. 

Martin,  J.  The  executor  of  James  Brown,  the  husband  of 
the  defendant's  testatrix,  having  obtained  in  this  court  a  judgment 
against  the  plaintifiis,  for  the  balance  of  the  price  of  a  part  of  a 
plantation  sold  by  James  Brown  to  J.  B.  Humphreys,  the  hus- 
band of  one  of  the  plaintiffs,  and  *the  father  of  the  others,  the  plain* 
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tiffs,  Stating  that  J.  B.  Humphreys  was  the  devisee  under  the  will 
of  Mrs.  Brown,  of  her  share  in  the  part  of  the  plantation  sold  to 
him  by  James  Brown,  obtained  an  injunction  to  prevent  the  pay- 
ment by  the  Sheriff  to  the  executor  of  James  Brown  of  a  part  of 
our  judgment,  corresponding  to  that  of  Mrs.  Brown  in  the  sale  of 
James  Brown  to  J.  B.  Humphreys. 

The  defendant,  Clay,  pleaded  the  prescription  of  ten  years ; 
and  as  res  judicata,  the  judgment  of  this  court  in  the  suit  of 
James  Brown's  executor  against  the  plaintiffs;  (see  6  Robinson, 
299  ;)  further,  that  the  will  of  Nancy  Brown  did  not  devise  any 
land  to  J.  B.  Humphreys,  but  gave  him  only  the  mere  right  of 
claiming  a  title  from  James  Brown,  to  that  part  of  the  plantation 
afterwards  transferred  by  the  latter  to  the  former,  according  to  an 
agreement  existing  between  them  at  the  time  Nancy  Brown  made 
her  will,  without  any  intention  on  her  part  to  release  J.  B. 
Humphreys  from  the  payment  of  the  price,  and  that  accordingly, 
between  the  date  of  that  will  and  the  death  of  the  testatrix  the 
transfer  was  made,  according  to  their  agreement  and  the  wishes 
of  the  testatrix. 

The  facts  of  the  case  are  these :  soon  after  the  arrival  of  James 
Brown  and  his  wife  in  Louisiana,  he  purchased  a  sugar  planta- 
tion, of  which  he  afterwards  sold  an  undivided  third  to  J.  B. 
Humphreys,  his  nephew,  to  whom  he  committed  the  manage- 
ment of  the  estate ;  the  successful  administration  of  which  induced 
the  latter,  about  the  period  when  the  former  was  preparing  to 
leave  the  State  for  the  city  of  Washington  as  a  senator  of  the 
United  States,  to  design  to  increase  his  interest  to  one-half;  and 
accordingly  James  Brown  and  he  agreed,  that  he  should  have  ati 
additional  undivided  sixth  of  the  estate,  for  the  price  of  $18,000. 
This  agreement  was  not  formally  committed  to  writing,  though 
different  parts  of  it  are  found  in  the  correspondence  of  the  parties* 
It  remained  without  execution  when  James  Brown  and  his  wife 
sailed  for  Europe.  On  their  homeward  passage,  Mrs.  Brown 
thought  it  prudent  to  make  an  olographic  will,  which  contains 
the  following  clause:  "My  nephew,  John  B.  Humphreys,  of 
Louisiana,  having  a  legal  title  to  one-third  part  of  the  estate 
bought  by  my  husband  on  German  Coast,  in  Louisiana,  consist- 
ing in  land,  negroes,  sugar  establishments,  stock,  and  other  pro- 
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perty  found  thereon  ;  and  he,  the  said  Humphreys,  having  since 
purchased  of  my  husband  one  other  sixth  part  of  said  estate,  for 
which  he  has  not  yet  received  a  legal  title,  I  do  will  and  devise 
to  him  all  my  interest  in  such  sixth  part;  and  do  authorize  and 
request  my  husband  to  make  him  a  deed  for  the  said  sixth,  so 
that  he  may  hold  the  said  German  Coast  estate  as  partner,  equal 
joint  proprietor  with  my  husband.** 

As  has  been  already  said,  James  Brown,  soon  after  his  landing, 
executed  a  title  to  the  undivided  sixth  part  of  the  estate  to  his 
nephew,  for  the  price  of  $18,000,  according  to  their  former  agree- 
ment ;  and  a  few  months  after,  his  wife  died.  After  his  death  a 
part  of  the  price  remaining  unpaid,  and  the  nephew  having  died, 
a  suit  was  instituted  by  his  executor  against  the  present  plaintiifs, 
which  terminated  in  the  judgment  which  the  present  defendant 
pleads  as  res  judicata^  a  plea  which  the  Judge,  a  quoj  has  sus- 
tained. In  our  opinion  he  erred.  We  clearly  indicated  a  suit 
against  the  present  defendant,  as  the  only  one  in  which  the  plain- 
tiffs could  avail  themselves  of  the  devise  of  Mrs.  Brown,  what- 
ever may  be  their  rights  under  it. 

Besides  the  plea  of  res  judicata,  there  is  the  plea  of  the  pre*- 
scription  of  ten  years,  which,  the  conclusion  to  which  we  have 
come  on  the  last  plea  of  the  defendant,  renders  it  unnecessary  to 
examine.  This  last  plea  is,  that  the  defendant's,  (Clay's,)  testa- 
trix  did  not  devise  any  land  to  the  plaintiff's  husband  and  ances- 
tor, but  the  mere  right  of  obtaining  a  deed  for  the  sixth  part  of 
the  estate  to  which  he  had  no  formal  written  title. 

If  our  attention  had  been  confined  to  that  clause  of  the  will  in 
which  the  plaintiffs  see  a  devise,  it  is  not  improbable  that  we 
would  have  supported  their  pretensions  ;  but  as  it  was  our  duty 
to  do,  we  have  pondered  upon  every  part  of  the  will ;  and,  indeed, 
upon  all  the  facts  of  the  case  as  presented  in  the  record  of  the 
present  suit,  and  that  of  the  suit  the  judgment  in  which  has  been 
pleaded  as  res  judicata.  We  have  seen,  that  the  testatrix  left  a 
widowed  mother  and  sister,  and  several  other  sisters  and  brothers ; 
that  to  each  of  the  two  former,  she  bequeathed  a  life  annuity  of 
$500 ;  that  she  recommended  her  other  brothers  and  sisters  to 
the  kindness  of  her  husband,  and  expressed  her  hope  that  he 
would  afford  them  all  the  assistance  which  his  situation  would 
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enable  him  to  extend  to  them,  leaving  them  her  heirs  after  the 
death  of  her  husband,  to  whom  she  bequeathed  a  life  estate  in 
her  succession.  As  far  as  the  evidence  enables  us  to  judge,  J.  B. 
Humphreys,  the  nephew  of  her  husband,  and  consequently  her's 
by  affinity,  was  comparatively  a  man  of  great  wealth ;  he  had 
been  for  many  years  the  partner  of  her  husband  in  the  plantation, 
at  first  for  one-third,  and  afterwards  for  one-half,  and  the  mana- 
ger of  it.  His  residence  thereon  enabled  him  to  accumulate  his 
revenue,  while  her  husband,  long  employed  as  a  senator  of  the 
United  States,  and  a  minister  plenipotentiary  to  France,  incurred 
expenses  which  very  probably  absorbed  his  revenue. 

The  pretensions  of  the  plaintiffs  cannot  be  sustained,  unless 
we  admit,  that  the  testatrix  intended  for  the  wealthy  nephew  of 
her  husband,  a  larger  provision  than  that  which  she  made  for  an 
aged  parent,  a  widowed  sister,  and  indeed  for  any  of  her  other 
sisters  or  brothers.  Imagination  cannot  suggest  any  ground  on 
which  we  may  conclude  that  such  was  her  intention. 

The  will  is  the  compass  which  must  direct  courts  of  justice  in 
seeking  the  intention  of  the  testator ;  and  that  intention  when 
discovered,  must  direct  the  decision  of  the  court.  It  is  first  to  be 
{Attempted  to  be  skimmed  off  the  surface  of  the  will.  Prominent 
circumstances  are  to  be  considered.  The  amount  of  the  estate ; 
the  number  of  persons  whom  God  and  nature  have  placed  so  near 
the  testator  as  to  make  it  his  duty  to  attend  to  their  wants ;  the 
situation  of  those  who,  in  opposition  to  these,  claim  to  be  the  ob- 
ject of  the  testator's  bounty  ;  their  relation  to  him,  if  any  exists ; 
and  their  comparative  wealth  or  need. 

According  to  this  rule,  the  judge  ought  to  descend  into  and 
interrogate  his  conscience ;  and  the  answer  which  he  receives 
must  dictate  the  judgment  he  is  to  pronounce. 

We  have  done  so,  and  find  it  our  bounden  duty  to  say,  that 
the  Court  of  Probates  did  not  err  in  repelling  the  pretensions  of 
the  plaintiffs. 

Judgment  affirmed. 
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and  others. 

Where  the  remainder  of  an  inheritance,  after  deducting  the  amounts  received  by 
some  of  the  children  from  their  father  as  an  advance  upon  their  hereditary  sliares 
in  his  succession,  but  not  declared  to  be  an  advanta}|[e  or  extra-portion,  is  not  suf- 
ficient for  the  legitimate  portion  of  the  other  children,  including  in  the  estate  of 
the  deceased  the  property  which  the  children  who  have  received  such  advance 
would  have  collated  had  they  become  heirs,  the  latter,  though  they  have  renoun- 
ced the  succession,  will  be  obliged  to  collate  to  the  amount  necessary  to  complete 
such  legitimate  portion.  G.  G.  1315.  The  fact  that  the  other  heirs  have  accept- 
ed the  succession  with  the  benefit  of  inventory,  does  not  affect  their  right  to 
claim  such  collation.  Had  they  accepted  unconditionally  they  would  have  be- 
come personally  liable  to  the  xsreditors  of  the  succession,  to  whose  advantage 
alone  the  collation  would  have  enured.  The  obligation  to  collate  is  founded  on 
the  equality  which  should  prevail  among  heirs  called  upon  to  divide  the  succes- 
non  of  their  father,  mother,  or  other  ascendant,  and  on  the  presumption  that 
whatever  has  been  given  to  a  part  of  them  was  so  given  as  an  advance  upon  what 
they  might  one  day  expect  from  the  succession  of  the  donor.  C.  C.  1307,  1309, 
1312, 1313, 1491, 1735. 

Where  a  father,  who  while  solvent,  had  made  advances  to  some  of  his  children 
upon  their  hereditary  shares  in  his  succession  but  not  as  extra.portions,  dies  in- 
solvent, his  estate,  so  far  as  his  forced  heirs  are  concerned,  must  be  considered 
as  consisting  only  of  the  advances  so  made,  and  the  disposable  portion  roust  be 
calculated  on  their  amount  But  the  creditors  of  the  deceased  have  no  right  to 
look  to  such  advances  for  the  payment  of  iheir  claims,  as  the  amounts  so  advan- 
ced did  not  belong  to  their  debtor  at  the  time  of  his  death. 

Where  some  of  the  children  who  had  received  advances  Aroro  their  father  upon  their 
hereditary  shares  in  his  succession  not  made  as  extra-portions,  and  who  subse- 
quently renounced  his  succession,  are  compelled  to  collate  in  order  to  make  up 
the  legitimate  portion  of  the  other  children,  they  can  claim  only  the  disposable 
portion.  Having  renounced  the  succession,  they  can  claim  no  share  in  the  bal- 
ance remaining  after  deducting  such  disposable  portion. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez,  J. 

Blache,  for  the  plaiDtiff.  Donations  inter  vivos,  though  made 
by  marriage-contract  to  the  husband  and  wife,  or  to  either  of 
Ihem,  are  subject  to  the  general  rules  prescribed  for  the  donations 
made  under  that  title,  and  are,  at  the  time  of  the  opening  of  the 
succession  of  the  donor,  reducible  to  the  portion  which  the  law 
permitted  him  to  dispose  of.  Civ.  Code,  arts.  1727, 1735.  The 
father  and  mother  of  the  parties  having  settled  jointly  on  their 


Digitized  by 


Google 


430  NEW  ORLEANS, 


GrandchanipB  v,  Delpeach  and  others. 


daughters,  Delpeiich  and  Foulon,  each  a  dowry  of  $3000,  with- 
out distinguishing  the  part  settled  by  each  of  the  said  parents, 
the  dowry  is  presumed  to  have  been  constituted  by  equal  por- 
tions, and  is,  therefore,  to  be  collated  by  halves  to  each  of  their  suc- 
cessions. Civ.  Code,  arts.  2322, 1320, 1321.  This  donation  inter 
vivos,  by  marriage-contract,  having  been  made  in  advance  of 
their  hereditary  shares,  the  donees  cannot,  by  renouncing  the 
succession  of  their  father,  relieve  themselves  from  the  obligation 
of  collating,  the  succession  being  insolvent,  and  there  being  no 
other  property  to  be  divided  among  the  heirs  than  that  given  in 
advance  by  the  said  marriage-contract.  The  collation  should  be 
made  to  an  amount  sufficient  to  cover  the  legitimate  portions  of 
the  two  heirs  who  have  accepted  the  succession  with  the 
benefit  of  inventory,  and  who  would  thus  be  entitled  to  $1000 
each.  But  these  heirs  are  willing  to  let  their  two  sisters  share 
equally  with  them,  notwithstanding  their  renunciation,  which 
divests  them  of  their  capacity  as  heirs ;  and  they,  therefore,  claim 
only  $760  each,  being  one-fourth  of  the  mass  to  be  partitioned, 
viz. :  $3000.  See  Civ.  Code,  arts.  1007,  1015,  1315.  Toullier, 
vol.  4,  Nos.  471,  342,  343.  Even  had  the  donation  been  made  as 
an  advantage  or  extra-portion,  the  donees  could  not,  by  their  renun- 
ciation, be  dispensed  from  collating  in  the  insolvent  succession 
of  their  father,  to  the  full  amount  of  the  legitimate  portions  of  the 
two  beneficiary  heirs  j  or,  if  the  said  succession  were  not  insol- 
vent and  there  were  property  left,  besides  that  given  by  the  mar- 
riage-contract as  an  advantage  to  be  partitioned,  then  to  an 
amount  sufficient  to  make  up  or  complete  such  legitimate  por- 
tions. Civ.  Code,  arts.  1309,  1312.  Toullier,  vol.  5,  Ko.  144 ; 
vol.  4,  No.  455.    Duranton,  vol.  4,  No.  250. 

X  F.  Pepin,  on  the  same  side,  cited,  in  addition,  Dictionnaire 
du  Droit  Civil,  par  Holland  de  Villargues  (Brussels  ed.)  verba^ 
Reserve,  No  25. 

Preaux  and  SouU,  for  the  appellants. 

MoRPHT,  J.  This  is  an  action  brought  by  Emile  Grand- 
champs  to  obtain  from  his  sisters  and  co-heirs,  Louise  M.  C.  Del- 
peuch,  M.  E.  Foulon,  and  M.  M .  Conseil,  the  collation  to  the 
successions  of  his  father  and  mother,  of  certain  sums  of  money 
they  have  respectively  received  in  advance  of  their  hereditary 
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shares  in  such  successions.  The  statement  of  facts  shows,  that  his 
sisters,  Delpeuch  and  Foiilon,  received  by  marriage-contract,  as 
a  dowry  jointly  settled  upon  them  by  their  father  and  mother, 
the  sum  of  $3000  each,  and  that  Madame  Conseil  received,  as  a 
part  of  her  hereditary  rights  in  the  succession  of  her  mother, 
$1500,  when  she  married,  and  some  time  after,  a  further  sum  of 
$150  in  advance  of  her  portion  in  the  future  succession  of  her 
father.  The  defendants,  Delpeuch  and  Foulon,  renounced  the 
estate  of  Francois  Grandchamps,  which  is  admitted  to  be  insol- 
vent ;  the  two  other  heirs  accepted  it  with  the  benefit  of  inven- 
tory. There  was  a  judgment  below  decreeing  the  collation  to 
be  so  made,  as  to  distribute  equally  among  the  four  heirs,  the 
sums  advanced  to  three  of  them  by  their  parents.  The  defen- 
dants, Delpeuch  and  Foulon,  have  appealed. 

There  is  no  dispute  with  regard  to  the  succession  of  Louise 
Marie  Grandchamps,  to  which  the  appellants  admit  their  obliga- 
tion to  collate  the  sums  they  have  received  from  her,  the  dona- 
tion to  them  not  being  made  as  an  advantage  or  extra- portion ;  but 
their  counsel  contends  that,  as  they  have  renounced  the  succession 
of  their  father,  they  have  a  right  to  retain  the  $3000  received 
from  him,  without  being  subject  to  any  collation.  It  is  true,  that 
article  1315  of  our  Code  authorizes  the  heir  who  renounces,  to 
keep  the  property  he  has  received  in  advance  of  his  hereditary 
rights,  and  releases  him  from  the  obligation  of  collating;  but  the 
same  article  provides  also  that,  "  if  the  remaining  amount  of  the 
inheritance  should  not  be  sufficient  for  the  legitimate  portion  of 
the  other  children,  including  in  the  estate  of  the  deceased  the  pro- 
perty which  the  person  renouncing  would  have  collated  had  he 
become  heir,  he  shall  then  be  obliged  to  collate  upl  to  the  sum  ne- 
cessary to  complete  such  legitimate  portion." 

In  the  present  case,  all  the  property  belonging  to  the  late  F. 
Grandchamps  at  the  time  of  his  death,  being  admitted  to  be  insuf- 
ficient to  pay  his  debts,  his  estate,  so  far  as  his  forced  heirs  are 
concerned,  may  be  said  to  consist,  and  really  consists  only,  of  the 
donations  inter  vivos  he  formerly  made  to  his  children.  These 
donations  must  then  form  the  amount  on  which  the  disposable 
portion  is  to  be  calculated.  5  Toullier,  No.  144.  Rogron,  on 
articles  845  and  9^  of  the  Nap.  Code.     l*he  deceased  having 
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left  four  children,  the  disposable  portion  is  one-third  of  the  sunw 
to  be  collated.  This  proportion  the  defendants  are  authorized  to 
retain  in  the  same  manner  as  if  the  donation  had  been  made  to 
them  as  an  advantage  or  extra-portion  ;  but  they  cannot  surely 
derive  from  their  renunciation  the  unjust  privilege  of  keeping  for 
themselves  alone  the  whole  of  what  they  have  received,  when 
their  father  left  nothing  at  his  death  out  of  which  his  other  chil- 
dren can  receive  their  legitimate  portion.  The  obligation  of  col- 
lating is  founded  on  that  equality  which  should  reign  among 
heirs  who  are  called  upon  to  divide  the  inheritance  of  their  father, 
mother,  or  other  ascendants,  and  also  on  the  presumption,  that 
whatever  is  given  to  some  of  them  is  so  disposed  of,  in  advance 
of  what  they  might  one  day  expect  from  their  succession.  Civ. 
Code,  arts.  1307,  1309,  1312,  1313,  1491,  1735.  4  Duranlon, 
Nos.  250,  258,  259.  4  TouUier,  No.  455.  The  circumstances  of 
the  succession  of  his  father  being  insolvent,  and  of  his  having 
accepted  it  with  the  benefit  of  an  inventory,  presents,  in  our  opin- 
ion, no  obstacle  to  the  plaintiff's  right  to  call  upon  the  appellants 
to  collate.  The  donations  made  by  the  deceased  to  his  children, 
when  he  was  in  more  alQuent  circumstances,  constitute  a  fund 
which  the  creditors  have  no  right  to  look  to,  as  it  did  not  be- 
long to  their  debtor  at  the  time  of  his  death.  He  had  made  these 
donations  long  before,  and,  for  aught  that  appears  in  the  record, 
had  a  perfect  right  to  make  them.  In  order  to  exercise  his  claim 
for  collation  against  the  defendants,  the  plaintiff  was  under  no 
obligation  to  accept  unconditionally  a  succession  overburthened 
with  debts,  and  thus  endanger  his  own  property.  Had  he  taken 
such  a  step,  he  would  have  become  personally  liable  to  the  cre- 
ditors of  the  estate,  to  whose  advantage  alone  the  collation  would 
then  have  enured ;  whereas,  by  accepting  with  the  benefit  of  an 
inventory,  the  plaintifi'has,  without  danger  to  himself,  preserved 
his  quality  of  heir,  without  which  he  could  not  have  called  upon 
the  defendants  to  collate.  But  it  is  next  argued,  that  if  the  ap- 
pellants are  not  entitled  to  the  whole  sum  of  $3000,  they 
should,  at  least,  have  and  retain,  in  addition  to  the  disposable 
portion,  a  share  equal  to  that  of  the  other  heirs  in  the  balance 
remaining.  This  pretension  is  entirely  inadmissible.  Having 
absolutely  renounced  the  succtesion  of  their  father,  the  appellants 
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have  become  strangers  to  it,  and  can  claim  no  share  in  the  legi- 
timate portion  reserved  to  the  heirs  alone.  Were  it  otherwise, 
they  wonld,  by  renouncing  the  estate,  have  secured  to  them- 
selves that  which  they  could  not  have  obtained  by  accepting  it, 
unless  the  donation  had  been  made  to  them  as  an  advantage  or 
extra-portion,  which  is  not  the  case  here.  They  are  clearly  then 
entitled  to  no  more  than  the  disposable  portion.  This  would  give 
to  each  of  the  appellants  only  one-sixth  part  of  the  $3000  to  be 
collated,  while  the  judgment  below  allows  them  a  portion  equal 
to  that  of  the  two  other  heirs,  to  wit,  one-fpurth  of  that  amount ; 
but  of  this,  the  latter  do  not  complain,  as  it  was  so  decreed  oa 
their  own  demand,  that  their  sisters  should  be  placed  upon  a  foot- 
ing of  perfect  equality  with  themselves. 

Judgment  affirmed. 


Richard  M.  Carter  v.  Andrew  Hodge. 

Where  plaintiff  met  before  matarity,  on  a  written  proroiee  of  defendant  to  pay  him 
a  certain  amount  at  a  future  period,  and  introduces  no  proof  that  the  amount 
was  payable,  as  alleged  by  him,  at  an  eailier  period,  he  must  be  nonauited. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,]. 

Anderson,  for  the  appellant. 

L.  Peirce,  for  the  defendant. 

BuLLARD,  J.  The  plaintiff  sues  upon  a  memorandum  dated 
June  28,  1839,  which  he  alleges  was  so  dated  instead  of  January, 
18^,  either  by  mistake  or  design,  by  which  the  defendant 
promises  to  pay  him  $2000,  two  years  after  date.  The  petition 
was  filed  on  the  28th  January,  1841. 

The  defendant,  after  setting  up  an  exception  which  was  over- 
ruled, pleaded  to  the  merits.  He  alleges,  that  the  plaintiff  is  not 
in  possession  of  the  obligation  sued  on,  nor  is  he  authorized  by 
any  person  in  possession  of  it  to  bring  suit ;  but  that  the  plaintiff 
had  previously  transferred  said  memorandum  to  the  Exchange 
iand  Banking  Company.  He  next  sets  forth  a  species  of  partner- 
ship between  himself  and  the  plaintiff  in  relation  to  the  purchase 
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and  sale  of  lands,  in  consideration  of  which  the  memorandum 
was  given,  which,  however,  it  is  not  necessiarjr  now  to  detail, 
inasmuch  as  the  cause  was  decided  in  the  court  below  upon  other 
grounds. 

Brenan,  the  cashier  of  the  Exchange  Bank,  being  served  with 
a  subpcBfia  duces  tecum^  produced  the  memorandum,  and  at  the 
same  time  intervened  on  the  part  of  the  Bank,  and  claimed  the 
note  as  its  property  by  endorsement,  denying  the  plaintiflf 's  right 
to  sue  for  the  same. 

There  was  judgment  of  nonsuit,  and  the  plaintiff  has  appeal- 
ed. 

There  is  no  evidence  in  the  record  that  the  memorandum  was 
by  mistake  dated  in  June  instead  of  January,  and  consequently 
the  same  was  not  due  when  this  suit  was  brought  The  court, 
therefore,  did  not  err  in  giving  a  judgment  of  nonsuit. 

Judgment  affirmed. 


William  H.  Merritt  r.  W.  L.  Burgess. 

The  faet  that  the  things  sold  remaini  in  the  ponesrion  of  the  rendor  ■  a  badge  of 
fraud,  and  throws  npon  the  yendee  the  harden  of  proving  the  reality  of  the  aale ; 
and  this  even  where  the  vendor  has  reserved  to  himself  the  uralraet,  or  retaina 
the  possession  by  a  precarious  title.    C.  C.  2456. 

Appeal  from  the  District  Court  of  the  First  District^  Bucha- 
nan, J. 

Crawford,  for  the  appellant. 

McKinney,  for  the  defendant. 

BuLLARD,  J.  The  plaintiff  sues  for  a  female  slave  named 
Susan,  in  possession  of  the  defendant.  He  sets  up  title  under  a 
sale  from  W.  Finnall,  by  act  before  a  notary  dated  the  first  day 
of  May,  1841. 

The  defendant  alleges^  that  he  is  the  true  and  lawful  owner  of  the 
said  slave.  That  the  sale  set  up  and  pretended  by  the  plaintiff, 
is  false,  fraudulent  and  simulated ;  that  the  slave  continued  to 
remain  in  the  corporal  possession  of  Finnall,  who  continued  to 
act  as  owner,  until  he  sold  and  delivered  her  to  the  defendant ; 
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that  the  sale  to  Merritt  was  a  mere  sham,  and  done  in  order  to 
impose  upon,  and  cheat  and  defraud  the  defendant,  or  any  other 
person  that  Finnall  might  be  able  to  sell  the  slave  to ;  and  that 
the  plaintiff  was  in  collusion  with  him. 

The  defendant  gave  in  evidence,  a  sale  of  the  slave  by  the 
same  Finnall,  bearing  date  August  1st,  1841.  It  is  further 
shown,  that  the  girl  was  delivered  to  the  defendant,  by  the  ven- 
dor, and  that  from  the  time  of  his  previous  sale  to  the  plaintiff, 
which  had  been  duly  recorded  in  the  office  of  the  Register  of 
Conveyances,  she  had  not  ceased  to  be  in  the  possession  of  Fin- 
nall. 

The  court  below  gave  judgment  for  the  defendant,  and  the 
plaintiff  has  appealed. 

His  counsel  has  contended  in  this  court,  that  his  purchase  of 
the  slave  was  bona  fide  ;  that  the  conveyance  was  registered,  so 
as  to  give  notice  to  the  whole  world ;  that,  living  in  the  same 
house  with  the  vendor,  there  was  sufficient  evidence  of  a  deliv- 
ery ;  and  that  when  the  plaintiff  left  the  city  for  Virginia,  the 
servant  was  left  in  charge  of  Finnall,  as  agent. 

On  the  other  side  it  is  urged,  that  there  is  no  evidence  of  a  de- 
livery ;  that  Finnall  remained  always  in  possession ;  that  the 
plaintiff,  it  is  true,  was  for  a  short  time  the  bar-keeper  of  Finnall ; 
but,  that  it  does  not  appear  how  long,  nor  is  it  shown  why,  he 
left  the  servant  in  possession  of  Finnall,  on  his  departure  for  Vir- 
ginia ;  and  that  in  such  cases  the  presumption  is  against  the  va- 
lidity of  the  sale,  and  that  it  is  simulated  or  fraudulent ;  and  he 
relies  upon  the  decision  of  this  court  in  the  case  of  Thibodeaux 
V.  Thomasson  et  al.  17  La,  353. 

The  record  discloses  a  circumstance  which  tends  to  throw 
suspicion  over  the  transaction.  On  the  29th  day  of  April,  1S41, 
only  two  days  before  the  sale  to  Merritt,  Finnall  executed  a  pow- 
er of  attorney  before  a  notary  public,  by  which  he  constituted 
one  Oano  of  Cincinnati,  his  agent,  with  authority  to  emancipate 
tiie  same  slave,  according  to  the  laws  of  Ohio ;  and,  on  the  15th 
May,  he  procures  a  copy  of  the  power  of  attorney,  and  has  it  duly 
certified  by  the  Governor,  under  the  seal  of  the  State. 

The  fact  that  the  thing  sold  continues  to  remain  in  the  posses- 
sion of  the  vendor,  is  regarded  as  a  badge  of  fraud,  and  throws 
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upon  the  vendee  the  burden  of  proving  the  reality  of  the  sale. 
Civ.  Code,  art.  2456. 

This  principle  applies  even  where  the  vendor  has  expressly 
reserved  the  usufruct,  or  remains  in  possession*  by  a  precarious 
title. 

In  the  present  case,  the  vendee  has  not  removed  the  presump- 
tion, by  proving  that  the  contract  was  for  a  valuable  considera- 
tion ;  but  it  is  fortified  by  the  fact,  that  he  was  in  the  employ- 
ment of  the  vendor,  and  that  when  he  left  the  State,  the  slave 
still  continued  in  the  possession  of  Finnall ;  and  there  is  no  evi- 
dence to  show  that  she  was  hired  to  him. 

We  are  not  authorized  to  conclude  that  the  Judge  erred  in  de- 
ciding that  the  first  sale  was  simulated. 

Judgment  affirmed. 


\*^    7B6I 

|i»    ffii'       Succession  op   Rosine  J.  Rouzan-^Jean  Fleminq,   Natu- 
ral Tutor,  and  another,  Appellants. 

A  petition  may  be  amended  with  the  leave  of  coart  after  issne  joined,  provided  tuch 
amendment  do  not  alter  the  anbetance  of  the  demand.  C.  P.  419.  Leave  to  amend 
18  in  the  discretion  of  the  conrt 

Where  petitionere  pray  that  a  will  may  beset  aside,  but  in  case  it  be  sustained,  that 
certain  legacies  may  he  delivered  to  them,  on  their  performance  of  the  conditions 
imposed  by  the  testator,  which  they  thereby  ofier  to  perform,  they  caonot 
amend  by  striking  out,  or  discontinuing  their  offer  to  accept  the  legacies  under 
the  conditions  imposed  by  the  will. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dezy  J. 

Hennen^  S.  L.  Johnson^  and  L.  Janin^  for  the  appellants. 

Beauregard^  and  C  Janin^  contra. 

Martin,  J.  The  petition  states,  that  the  late  wife  of  one  of  the 
appellees,  and  now  the  testratriz  of  both,  made  an  authentic  wilb 
by  which  she  left  several  legacies  to  the  petitioners,  and  that  the 
appellees  caused  a  paper  purporting  to  be  her  will  under  private 
signature,  to  be  proved,  by  which  the  authentic  will  is  so  far  re- 
voked, as  to  annul  the  legacies  to  them.  The  same  legacies  are 
given  to  them  by  the  private  will,  but  under  the  condition  that 
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they  shall  renounce  a  claim  which  they  have  against  one  of  the 
appellees,  as  syndic  of  John  Fleming^.  The  petitioners  urge,  that 
the  private  will  is  null  and  void,  the  testatrix  not  having  a  per- 
fect use  of  her  mental  faculties,  when  she  made  it ;  that  it  was 
not  made  in  the  manner  required  by  law ;  and  that  they  are  not 
bound  to  accept  the  aforesaid  legacies,  burthened  with  the  condi- 
tion under  which  they  are  given  in  the  private  will. 

The  petition  concludes  with  a  prayer,  that  the  authentic  will 
may  be  declared  the  last  will  and  testament  of  the  testatrix,  and 
that  the  private  one  may  be  declared  null  and  void,  and  set  aside  ; 
and  that  the  legacies  aforesaid  may  be  unconditionally  delivered 
to  them.  But  should  the  court  sustain  the  private  will,  and  set 
aside  the  authentic  one,  they  pray  that,  on  their  performance  of 
the  conditions  in  the  private  will,  which  in  such  case  they  offer 
to  perform,  the  said  legacies  may  be  delivered  to  them. 

The  appellees  pleaded  the  general  issue,  and  several  other  pleas, 
which  the  view  we  have  taken  of  the  case  renders  it  unnecessary 
to  notice. 

The  Court  of  Probates  sustained  the  'private  will ;  but,  con- 
sidering that  it  confirms  the  authentic  one  under  which  the  peti- 
tioners are  unconditional  legatees,  under  the  condition  of  their  re- 
nunciation to  their  claim  against  one  of  the  appellees,  which  con- 
dition the  petitioners  offered  to  perform,  ordered  the  delivery  of 
the  legacies  to  them. 

The  petitioners  appeal.  Their  counsel  have  drawn  our  atten- 
tion to  a  bill  of  exceptions  which  they  took  to  the  opinion  of  the 
court,  refusing  them  leave  to  discontinue  that  part  of  the  petition 
in  which  they  offer  to  accept  the  legacies,  under  the  condition 
with  which  they  were  burthened  in  the  private  will. 

The  Code  of  Practice  authorizes  amendments  after  issue  joined, 
provided  the  substance  of  the  demand  be  not  altered  by  making 
it  different  from  the  one  originally  brought.  Code  of  Pract.  art. 
419.  In  the  case  of  Benoit  v.  Hebert  et  al  I  La.  212,  we  held, 
that  leave  to  amend  is  in  the  discretion  of  the  court.  It  does  not 
appear  to  us,  that  the  discretion  of  the  Court  of  Probates  was  in- 
correctly exercised,  in  refusing  leave  to  discontinue.  The  dis- 
continuance  would  have  been  an  amendment  of  the  petition, 
which  would  have  changed  the  nature  of  part  of  the  demand,  to 
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wit,  that  which  asked  a  delirerf  on  a  condition  offered  to  be  per- 
formed, into  a  demand  for  an  absolute  and  unconditional  deli- 
very. 

On  the  merits,  the  evidence  shows  the  perfect  sanity  of  the 
testatrix,  and  the  compliance  with  all  the  formalities  required  by 
law  in  the  execution  of  a  private  will. 

Judgment  affirmed. 


Peter  Paul  Clossman  v.  Theophile  Barbancey. 

A  plaintiff,  who  instead  of  rabmitting  hii  ease  to  the  jury  on  the  evidence  reeeiTedi 
moves  for  a  noneoit  with  leave  to  set  it  aside,  may  appeal  from  a  decision  of  the 
conrt  ref osingr  to  set  aside  the  nonsuit  and  grant  a  new  trial.  Per  Curiam : 
Such  a  mode  of  proceeding  is  a  convenient  way  of  bringing  np  for  the  decision 
of  the  Supreme  Conrt  incidental  qnestions,  without  going  Into  a  trial  on  the 
merits  of  the  case. 

Complete  mutuality  or  identity  of  all  the  parties  is  not  necessary  in  order  to  admit 
depositions  of  an  absent  witness  taken  in  a  former  suit  It  is  generally  sufficient 
if  the  matters  at  issue  were  the  same  in  both  cases,  and  the  party  against  whom 
the  deposition  is  offered  had  full  power  to  cross-examine  the  witness. 

Proceedings  under  a  rule,  not  connected  with  the  suit,  taken  by  plaintiff  against 
defendant  end  yet  under  advisement,  are  inadmissible  in  evidence,  where  it  is 
not  shewn  that  the  witnesses  examined  on  the  rule  are  absent,  or  that  their  at- 
tendaace  cannot  be  procured. 

A  deposition  made  by  a  party  in  an  action  which  he  had  brought  as  a  syndic,  is  ad- 
missible in  evidence  in  an  action  in  which  he  is  sued  both  individually  and  as 
syndic.  Fer  Curiam :  Extra-judicial  statements  made  by  the  defendant  would 
be  geod  evidence  in  support  of  a  personal  demand  against  him  ;  a  fortiori,  his 
testineny  taken  in  open  court  should  be  received.  How  far  such  testimony  is 
to  affect  those  whom  he  represents  as  syndic,  is  a  question  which  goea  more  to 
the  effect,  than  to  the  admissibilty  of  the  evidence. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

L.  Janirij  for  the  appellant. 

Caster  a  J  for  the  defendant. 

Orivotf  for  the  absent  creditors  of  Huberson,  by  appointment 
of  the  court. 

MoRPHY,  J.  The  present  suit  was  preceded  by  two  others 
brought  for  the  same  cause  of  action.  The  first  was  a  personal 
action  against  the  defendant,  begun  in  the  Parish  Court,  No. 
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16,086.  The  trial  had  proceeded  for  some  time,  and  a  good  deal 
of  testimony  had  been  taken,  when  the  plaintiff  discontinued, 
and  immediately  instituted  a  new  suit  in  the  Commercial  Court. 
This  last  suit  was  dismissed  on  a  plea  to  the  jurisdiction  of  the 
court,  which  was  sustained  by  this  tribunal.  2  Robinson,  346. 
The  plaintiff  then  brought  the  present  action,  the  facts  of  which 
are  fully  stated  and*  may  be  seen  in  the  report  of  the  case  brought 
up  from  the  Commercial  Court.  It  differs  from  the  jQrst  suit, 
which  was  discontinued,  only  in  this,  that  the  defendant  is  now 
sued  in  two  distinct  capacities,  to  wit,  as  syndic  of  the  creditors 
of  Huberson,  for  the  recovery  of  the  goods  and  merchandize 
claimed  by  the  plantiff,  or  their  value,  and,  individually  for 
damages  ;  and  that  he  is  charged  in  the  present  suit,  with  having 
procured  by  fraud  ond  perjury  the  surrender  of  Huberson,  and 
his  own  appointment  as  syndic.  On  the  trial  of  the  cause,  three 
bills  of  exceptions  were  taken  by  the  plaintiff,  who  instead  of  sub- 
mitting his  case  to  the  jury  on  what  evidence  had  been  received, 
moved  the  court  for  a  nonsuit,  with  leave  to  set  it  aside,  and 
from  the  refusal  of  the  Judge  to  set  aside  the  nonsuit  and  grant 
a  new  trial,  the  present  appeal  was  taken  which,  therefore,  pre- 
sents no  other  questions  but  those  involved  in  the  bills  of  excep- 
tions. In  the  case  of  Foley  v.  Dufour  et  al.^  we  had  occasion  to 
consider  this  mode  of  proceeding.  It  is  a  convenient  way  of 
bringing  up  for  our  decision  incidental  questions,  without  going 
into  a  trial  on  the  merits  of  the  case ;  and  we  held,  that  if  on  a 
hearing  of  the  motion  to  set  aside  the  nonsuit,  the  party  believes 
himself  aggrieved  by  the  decision  of  the  court,  nothing  prevents 
him  from  seeking  relief  by  an  appeal.    17  La.  621. 

1.  The  plaintiff's  first  bill  of  exceptions  was  to  the  rejection  of 
the  deposition  of  one  F.  Goursac,  (in  Europe  at  the  time  of  the 
trial,)  which  had  been  taken  under  a  commission  in  a  suit  of 
Barhancey^  Syndic,  v.  J.  ^  L.  Gamier.  The  bill  of  exceptions 
states,  that  this  testimony  was  given  in  evidence,  both  in  the  last 
mentioned  suit  in  which  the  commission  had  issued,  and  in  the 
former  suit  of  Classman  v.  Barbancey^  No.  16,086 ;  that  the 
two  cases  were  tried  together,  under  an  agreement  of  counsel 
that  all  the  testimony  taken  should  be  used  in  both  cases  as  if 
taken  in  each  of  them,  with  the  exception  of  such  testimony  or 
documents  as  should  be  mentioned  as  relating  to  one  case  only ; 
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that  under  this  consent  the  testimony  was  received,  and  was 
marked  by  the  clerk  as  having  been  received  in  both  cases ;  and 
that  the  issue  in  the  former  suit,  No.  15,0S6,  is  the  same  as  that 
presented  in  the  one  on  trial.  But  the  testimony  was  excluded 
on  the  ground,  that  Goursac's  deposition  was  taken  under  a  com- 
mission issued  in  (he  suit  of  Barbancey^  Syndic,  v.  /.  ^  L.  Gar- 
flier,  and  not  in  that  of  Clossman  v.  Barbaneey,  which  suit  was 
discontinued,  and  that  the  said  deposition  was  introduced  on  the 
trial  of  the  case  thus  discontinued,  only  because  that  case  was 
tried  together  with  the  other ;  and  also  on  the  ground,  that  in  the 
former  suit  of  Clossfnan  v.  Barhancey,  the  defendant  was  sued  in 
his  individual  capacity  only,  while  be  is  now  sued  both  in  his 
individual  capacity  and  as  syndic  of  the  creditors  of  Huberson. 
It  does  not  appear  from  the  transcript  before  us,  that  the  commis- 
sion under  which  Goursac's  testimony  was  taken,,  was  marked 
as  having  been  given  in  evidence  in  both  suits,  as  stated  in  the 
bill  of  exceptions ;  but  on  examining  the  pleadings  in  the  suit 
of  Barbancey,  Syndic,  v.  J.  4*  ^-  Gamier,  which  are  annexed 
to  the  bill  of  exceptions,  it  appears,  that  the  matters  in  dispute 
were  partly  the  same  in  both  suits,  and  that  J.  &  L.  Gamier, 
who  were  personally  sued,  rested  their  defence  on  the  ground 
that  they  were  only  the  agents  of  Clossman,  and  adopted  as  a 
part  of  their  answer  all  the  allegations  and  averments  of  their 
principal  Clossman,  in  his  suit  against  Barbancey,  No.  15,086, 
thus  making  analogous  issues  in  both  suits,  which  the  parties 
afterwards  agreed  to  try  together.  The  rule  applicable  to  cases 
of  this  sort,  is  thus  laid  down  in  Greenleaf 's  Treatise  on  Evi* 
dence,  p.  589 :  *^  With  respect  to  depositions,  complete  mutuality 
or  identity  of  all  the  parties  is  not  required.  It  is  generally 
sufficient,  if  the  matters  in  issue  were  the  same  in  both  cases,  and 
the  party  against  whom  the  deposition  is  offered  had  full  power 
to  cross-examine  the  witness."  The  deposition  in  question  comes, 
we  think,  within  the  above  rule,  which  appears  to  us  a  reasonable 
one,  and  it  should  have  been  admitted. 

II.  The  second  bill  of  exceptions  was  taken  to  the  refusal  of 
the  Judge  to  permit  the  plaintiff  to  give  in  evidence  certain  pro- 
ceedings had  on  a  rule  he  had  taken  against  the  defendant,  to 
remove  him  from  his  office  of  syndic,  and  make  him  pay  twenty 
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per  cent  damages,  on  the  ground  that  he  had  not  deposited  the 
funds  of  the  estate  in  bank.  The  Judge,  in  our  opinion,  did  not 
err.  Admitting  that  the  evidence  offered  was  not  irrelevant  un- 
der the  pleadings,  it  was  not  shown  that  the  witnesses  heard  on 
the  rule  were  absent,  or  could  not  be  procured.  The  proceedings 
were,  moreover,  posterior  to  the  institution  of  this  suit,  had  been 
instituted  by  the  plaintiff  himself,  and  the  rule  was  yet  under  ad- 
visement. 

III.  The  third  bill  of  exceptions  was  to  the  opinion  of  the 
Judge  excluding  a  deposition  given  by  the  defendant  Theophile 
Barbancey  himself  in  open  court,  on  the  trial  of  the  two  ceises  of 
Barbancey y  Syndic^  v.  J.  ^  L.  Gamier ^  and  Clossman  v.  Bar- 
bancey, under  the  consent  entered  into  by  the  parties.  The  rea- 
son given  by  the  Judge  was,  that  Barbancey  was  a  party  to  the 
suit  in  which  his  testimony  was  taken,  only  as  syndic,  and  that 
he  is  a  party  to  the  present  suit  in  a  double  capacity,  to  wit,  in- 
dividually and  as  syndic.  The  Judge,  in  our  opinion,  erred.  It 
is  clear,  that  extra-judicial  statements  of  Barbancey  would  have 
been  good  evidence  in  support  of  the  personal  demand  made 
against  him  in  this  suit.  If  so,  his  testimony  taken  in  open  court 
in  the  suit  of  Barbancey,  Syndic,  v.  /.  ^  L.  Gamier,  should^  a 
fortiori,  be  received.  How  far  it  is  to  affect  those  whom  he  re- 
presents in  this  case  as  eyndic,  is  another  question,  which  goes 
more  to  the  effect,  than  to  the  admissibility  of  the  testimony. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 
be  reversed,  the  nonsuit  set  aside,  and  the  case  remanded  for  fur- 
ther proceedings  below,  with  instructions  to  the  Judge  of  that 
court,  not  to  exclude  the  depositions  of  Goursac  and  T.  Barban- 
cey.   The  appellee  to  pay  the  costs  o^  this  appeal. 


Vol.  VII.  56 


Digitized  by 


Google 


442  NEW  ORLEANS, 


McDoDogh  ▼.  Calloway  and  others. 


John  McDonogh  v.  James  Calloway  and  others. 

llB  34ol  ^^  **"*®'  having  been  granted  enjoining  defendants  from  obetraeting  a  panage 
,  115  4821  way  alleged  to  be  necessary  to  the  use  of  houses  belonging  to  the  plaintiff,  the  lat- 
ter subsequently  took  a  rule  on  defendarts  to  show  cause  why  the  obstructions 
which  prevented  the  free  use  of  his  property,  should  not  be  immediately  remo- 
ved at  their  expense.  Plaintiff  having  appealed  from  a  judgment  refusing  to 
order  the  removal  of  the  obstructions  until  the  case  could  be  tried  on  the  merits, 
on  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  judgment  was  not  a 
final  one,  nor  the  injury  irreparable :  Heldf  that  an  appeal  will  lie ;  that  the 
judgment  is  final  so  far  as  it  relates  to  the  immediate  removal  of  the  obstructions ; 
that  it  is  not  indispensably  necessary  to  entitle  a  party  to  appeal  from  an  inter- 
locutory judgment,  that  the  injury  should  be  absolutely  irreparable,  it  being  suffi- 
cient that  it  may  become  so ;  and  that  the  obstruction  of  a  passage,  by  which  a 
parly  can  get  in  or  out  of  his  house  is,  in  its  immediate  consequences,  so  serious 
an  injury,  as  to  be  considered  irreparable. 

"Where  au  injunction  has  been  obtained  to  prevent  defendant  from  obstructing  the 
petitioner  in  the  free  use  of  a  common  passage  way,  on  proof  that  the  obstruction 
which  existed  at  the  time  the  injunction  was  sued  out  has  not  been  removed, 
the  court  may  order  it  to  be  removed  at  once  by  the  Sheriff,  without  waiting  for 
a  trial  on  the  merits. 

An  injunction  may  be  directed  to  parties  or  to  public  officers  to  compel  them  to  do 
certain  acts,  as  well  as  to  restrain  them  from  acting.  It  is  as  effective  to  enforce 
a  right,  as  to  prevent  a  wrong.  Thus  an  injunction  may  issue  to  compel  the 
removal  of  an  obetruction  in  a  common  way.    C.  P.  298. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Grivot  and  Roselius^  for  the  appellant. 

BartlettBf  J.  E.  Jones  and  G,  Siraicbridge,  for  ihe  defen- 
dants. 

Garland,  J.  The  petitioner  represents,  that  he  is  the  own- 
er, and  has  long  been  in  the  quiet  possession  of  a  lot  of 
ground  situated  on  New  Lev6e  street,  with  all  the  rights,  ways 
and  servitudes  thereunto  belonging.  That  said  lot  fronts  on  a 
common  passage  or  alley,  about  six  feet  in  width,  the  use  of 
which  is  necessary  to  the  enjoyment  of  the  property  ;  which  pas- 
sage was  laid  out,  running  from  Tchoupiioulas  street  to  New  Le- 
vee, by  the  former  proprietor,  as  will  appear  from  a  plan  on  file, 
on  which  it  is  marked  as  common.  The  petitioner  annexes  to 
his  petition,  as  a  part  thereof,  the  act  of  sale  to  him  of  the  proper- 
ty, which  refers  to  the  plan,  and  sets  forth  the  boundaries,  rights 
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and  uses  which  he  has  on  such  common  way  or  passage,  and  which 
shows  that  he  has  more  than  one  hundred  feet  of  ground  bound- 
ed by  said  common  way.  He  then  states  that  the  defendants 
have  illegally  and  wrongfully  fenced  up  said  common  way,  so  as 
to  prevent  him  and  his  tenants  from  having  any  ingress  or  egress 
to  or  from  the  buildings  on  said  passage,  to  his  great  damage.  He 
says,  that  the  defendants,  notwithstanding  his  amicable  request,  il- 
legally persist  in  keeping  up  said  fence  and  obstructions  whereby 
irreparable  injury  is  caused  to  him.  He  therefore  pfays,  that 
the  Judge  will  order  the  obstructions  to  the  use  of  said  passage 
to  be  immediately  demolished  and  removed  ;  that  an  injunction 
may  be  issusd  commanding  and  enjoining  the  defendants  not  to 
disturb  him,  (the  petitioner,)  in  the  free  use  and  enjoyment  of 
said  common  way  or  passage ;  and  that,  after  hearing  the  pnrties, 
the  injunction  may  be  made  perpetual,  and  the  defendants  con- 
demned to  pay  the  damages  claimed. 

The  allegations  in  the  petition  are  sustained  by  the  affidavit 
of  the  party,  and  by  the  deed  of  sale  annexed  to  and  made  a  part 
of  the  petition.  The  Judge  gave  an  order  enjoining  the  defen- 
dants from  disturbing  the  plaintiff  in  the  free  use  and  enjoyment 
of  the  common  passage  described  in  the  petition,  upon  bond  and 
security  being  given  to  pay  all  the  damages  defendants  may  sus- 
tain. Sevei^al  days  after  this  order  was  given,  the  plaintiff  made 
an  affidavit,  and  asked  for  a  rule  on  the  defendants  to  show  cause 
why  they  should  not  be  punished  for  contempt,  and  why  the  ob- 
structions to  the  common  way  should  not  be  immediately  pulled 
down,  at  their  cost  and  expense.  The  affidavit  states,  that  the 
obstructions  to  the  common  passage  continue,  and  that  the  plain- 
tiff is  prevented  from  using  his  property  freely  and  without  dis- 
turbance. The  Judge,  upon  a  hearing  of  the  rule,  said  that,  as 
it  appeared  the  defendants  had  done  no  act  since  his  last  order, 
but  had  remained  quiet  and  permitted  the  fence  to  stand,  and  as 
the  writ  of  injunction  was  a  preventive  one,  the  defendants  had 
not  been  guilty  of  any  contempt  of  his  authority.  That  as  to 
ordering  the  obstructions  to  be  demolished,  he  could  not  do  so, 
until  he  heard  the  parties  on  the  merits ;  wherefore  be  discharg- 
ed the  rule ;  from  which  judgment,  as  well  as  from  the  original 
order  ot  decree,  the  plaintiff  took  an  appeal. 
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By  the  prima  facie  case  presented  by  the  plaintiff,  he  shows, 
that  he  is  the  owner  of  a  lot  having  a  front  of  more  than  one  hun- 
dred feet  on  a  way  or  passage  laid  off  more  than  twenty  years 
previously  as  common ;  that  without  its  use  there  is  no  ingress  or 
egress  to  or  from  the  houses  on  said  passage,  and  that  the  occupants 
cannot  get  in  or  nut ;  that  the  defendants,  without  any  legal  au- 
thority, have  fenced  up  and  obstructed  said  passage,  and  that 
those  obstructions  continue  to  the  injury  and  inconvenience  of 
the  plaintiff  and  his  tenants,  who  are  deprived  of  the  free  use  of 
the  property. 

The  appellees  have  moved  to  dismiss  this  appeal,  because  there 
is  no  final  judgment,  and  the  injury  is  not  irreparable.  We  do 
not  think  this  motion  should  prevail.  The  injury  is  of  so  grave 
a  character,  as  that  it  may  become  irreparable  by  longer  delay. 
In  6  La.  435,  it  was  held,  that  it  was  not  indispensably  ne- 
cessary to  entitle  a  party  to  an  appeal  from  an  interlocutory  judg- 
ment, that  the  injury  should  be  absolutely  irreparable ;  it  is  suf- 
ficient if  it  may  become  so.  In  the  case  before  us,  the  judgment 
is  so  far  final  as  relates  to  the  immediate  removal  of  the  obstruc- 
tions ;  and  it  appears  to  us,  that  the  obstruction  of  the  passage  by 
which  a  party  can  get  in  or  out  of  his  house,  is  an  injury  which, 
although  it  may  be  finally  remedied,  is  in  its  immediate  consequen- 
ces so  serious,  as  to  be  considered  irreparable.  See  9  Mart.  519. 
2  Rob.  342. 

It  is  urged  by  the  appellant,  that  the  Judge  erred  in  not  grant- 
ing the  order  as  prayed  for  in  the  petition.  To  this  the  appellees 
have  replied,  that  an  injunction  is  not  the  proper  remedy,  when 
the  object  is  to  direct  a  party  to  perform  a  particular  act ;  and  that 
if  it  be,  the  order  cannot  be  made  to  the  extent  required,  before 
hearing  the  parties  on  the  merits. 

An  injunction  is  a  remedial  writ  which  courts  issue  for  the 
purpose  of  enforcing  their  equity  jurisdiction ;  and  among  the 
numerous  purposes  specified  in  which  it  is  to  be  issued,  the  sup- 
pression of  public  and  private  nuisances  is  mentioned,  and  the 
darkening  or  obstructing  ancient  lights  is  put  as  an  example.  1 
Haddock's  Ch.  156.  Eden  on  Inj.,  ch.  11.  Bouvier's  and|Tom- 
linson's  liaw  Dictionaries,  verba,  Injunction.  The  writ  may  be 
directed  to  parties,  or  to  public  officers,  enjoining  or  commanding 


Digitized 


d  by  Google 


APRIL,  1844.  445 


McDoDogh  ▼.  Calloway  and  others. 


them  to  do  certain  acts  or  things,  or  to  abstain  from  doing  them, 
and  is  as  effective  in  enforcing  a  right  as  in  preventing  a  wrong 
or  injury.  Our  Code  of  Practice,  article  296,  calls  it  a  mandate 
to  prevent  acts  that  may  be  injurious  to  a  party,  or  impair  a  right 
claimed.  It  may  be  directed  to  a  party  in  the  suit,  or  to  third  per- 
sons not  parties.  Art.  297.  Among  the  first  examples  given  by 
article  298,  in  which  the  writ  is  to  issue,  is  that  of  the  obstruc- 
tion of  a  place  of  which  the  public  has  the  use,  such  as  construct- 
ing, either  in  the  bed  of  a  navigable  river,  or  on  its  banks,  works 
which  may  prevent  the  navigation  of  such  river,  or  render  it 
more  difficult,  or  prevent  ships  or  other  craft  from  easily  landing 
and  unloading  on  the  bank  of  such  river.  Many  other  cases  are 
mentioned  in  the  article,  which  it  is  not  necessary  to  recapitulate. 
It  is  a  fact  well  known,  that  the  navigable  streams  leading  to 
some  of  the  most  populous  and  fertile  sections  of  our  State,  are 
very  narrow,  and  that  their  navigation  may  be  completely  ob- 
structed in  a  few  hours,  by  a  single  person,  either  by  felling  trees 
into  them,  or  by  sinking  the  hull  of  a  boat  or  other  vessel.  An 
indivijiual,  under  a  pretence  of  right,  or  wantonly,  takes  the  ne- 
cessary means  to  obstruct  entirely  the  navigation,  and  thereby 
prevents  a  large  number  of  people  from  transporting  their  pro- 
duce to  market,  and  otherwise  seriously  injures  them.  The 
courts  hold  their  sessions  in  the  country  but  once  in  six  months  ; 
and  if  the  doctrine  be  correct,  that  a  Judge  cannot  order  the  ob- 
structions to  be  immediately  removed,  a  whole  community  must 
sufier,  until  a  trial  can  be  had  on  the  merits  of  the  case.  A  pub- 
lic road  may  be  barricaded  in  the  course  of  a  single  night ;  one 
of  the  principal  streets  of  a  city  may  be  closed  in  a  few  hours  ; 
the  use  of  a  wharf  or  landing  place  may  be  easily  destroyed ; 
and  a  pretence  of  right  may  be  set  up  to  do  anything  ;  but  it  can- 
not be  permitted  to  one,  two,  or  three  individuals  to  take  the  as- 
sertion of  their  real  or  pretended  rights  into  their  own  hands,  and 
thus  injure  a  considerable  portion  of  the  community.  It  is  no- 
torious to  all  acquainted  with  the  city  of  New  Orleans,  that  there 
are  many  small  streets  for  public  use,  and  alleys  or  passages  com- 
mon to  the  proprietors  or  occupants  of  many  adjoining  tene- 
ments, and  that  the  use  of  such  ways  or  passages  are  indispensa- 
ble to  the  enjoyment  of  the  houses  and  tenements  ;  and  can  it, 
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with  any  propriety,  be  said,  that  a  single  person  may,  at  pleasure, 
stop  up  such  a  street  or  alley,  and  prevent  the  people  from  get- 
ting in  or  out  of  their  houses,  and  that  a  court  has  no  power  to 
order  the  obstructions  to  be  removed,  or  the  way  opened  until  a 
trial  can  be  had  at  the  end  of  a  year  or  more,  upon  the  merits  of 
the  case  ?  The  law  has  not  left  parties  remediless  in  such  cases, 
nor  the  courts  powerless  for  the  correction  of  such  evils  ;  and  we 
think  the  Judge  below  should  at  once  have  granted  an  order,  to 
have  the  obstructions  to  the  use  of  the  common  passage  removed 
by  the  Sheriff. 

In  consequence  of  the  time  that  has  elapsed  since  this  appeal 
was  taken,  the  question  now  before  us  is,  in  fact,  one  of  costs ; 
as  it  has  been  stated  during  the  argument,  and  admitted,  that  the 
obstructions  have  been  removed,  under  an  order  or  judgment  of 
the  court  rendered  since  the  appeal  was  granted.  We  shall, 
therefore,  only  give  such  a  judgment  as  will  compel  the  appellees 
to  pay  the  costs,  believing  that  at  the  time  the  appeal  was  taken 
there  was  sufficient  ground  for  it. 

It  is,  therefore,  ordered  and  decreed,  that  the  original  judgment 
or  order  of  the  court  below,  so  far  as  it  refused  an  order  to  the 
Sheriff  to  demolish  and  remove  immediately,  the  fence  and  ob- 
structions in  the  common  passage  mentioned  in  the  petition,  be 
80  amended  as  to  grant  said  order.  In  other  respects  the  orders 
or  judgments  are  affirmed,  without  prejudice  to  the  rights  of  any 
of  the  parties  on  the  merits.  The  appellees  are  condemned  to 
pay  the  costs  of  this  appeal. 
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The  State  v.  The  Atchafalaya  Railroad  and  Banking 

Company. 

To  aapport  the  plea  of  res  judicata,  the  parties  to  the  two  suits  and  the  question 
presented  must  be  the  same. 

Plaintiff  having  obtained  an  order  directing  defendants  to  sell  for  cash  certain  pro- 
perty mortgaged  to  him,  subsequently  took  a  rule  on  the  latter  to  show  cause 
why  they  should  not  be  punished  as  for  a  contempt  for  disobeying  the  order  of  sale. 
There  was  no  opposition  to  the  order  of  sale,  nor  was  any  appeal  taken  from  it. 
Defendants  in  answer  to  the  rule,  having  alleged  their  willingness  to  comply  with 
the  order,  but  suggesting  that  the  sale  ought  not  to  be  made  for  cash,  the  court 
directed,  it  to  be  made  on  the  terms  suggested  by  the  defendants :  Held,  that  the 
court  had  no  authority  to  set  aside  its  first  judgment  but  on  a  regular  opposition. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha-- 
nan,  J. 

Rawle,  for  the  appellant. 

Hoffman,  for  the  defendants. 

BuLLARD,  J.  The  appellant,  Fowler,  having  purchased  at  a 
sheriff's  sale,  sundry  promissory  notes  given  by  the  Atchafalaya 
Bank,  the  payment  of  which  was  secured  by  mortgage  on  real 
estate  in  New  Orleans,  which  notes  were  sold  as  the  property  of 
the  Bank  of  the  United  States  of  Pennsylvania,  obtained  from 
the  District  Court  of  the  First  District  an  order  to  the  commis* 
sioners  for  the  liquidation  of  the  Atchafalaya  Bank,  to  advertise 
forthwith  and  sell  the  mortgaged  premises,  after  an  advertise- 
ment of  thirty  days,  for  cash,  without  appraisement,  according  to 
the  agreement  of  the  parties.  This  order  or  judgment,  which 
was  given  on  the  6th  day  of  August,  1843,  has  never  been  re- 
versed or  set  aside.  The  commissioners,  however,  apparently 
paying  no  attention  to  it,  Fowler,  on  the  5th  of  September,  took 
a  rule  on  them  to  show  why  they  should  not  be  punished  for  dis- 
obeying the  order  of  the  court. 

The  commissioners,  in  answer  to  this  rule,  profess  their  will- 
ingqess  to  obey  the  order  of  the  court ;  but  suggest,  that  the  pro- 
«  perty  ought  to  be  sold  for  the  notes  of  the  Bank  of  the  United 
States  of  Pennsylvania,  inasmuch  as  Fowler  has  no  greater  rights 
than  that  Bank  had  before  the  sale  of  the  notes ;  and  they  pray 
for  an  order  to  that  effect. 
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The  judgment  upon  this  rule  whS,  that  it  be  dismissed ;  but 
the  commissioners  were  authorized  to  advertise  the  premises  for 
sale  for  cash,  or  the  notes  of  the  Bank  of  the  United  States  at  the 
option  of  the  purchaser.  From  this  judgment  an  appeal  was 
taken,  but  not  prosecuted  in  time. 

Finally,  on  the  16th  of  November,  another  rule  was  taken  on 
the  commissioners,  to  show  cause  why  they  should  not  proceed 
to  sell  the  mortgaged  property  for  cash,  according  to  the  original 
order.  To  this  rule  the  commissioners  answered,  that  the  whole 
matter  had  been  adjudged  upon  the  first  rule,  which  judgment 
they  set  up  as  res  judicata  ;  but  they  say,  that  if  that  plea  be 
overruled,  they  are  ready  to  advertise  and  sell  the  property  in 
manner  and  form  as  was  first  ordered  by  the  court,  which  order, 
they  say,  is  still  in  force. 

After  a  trial  upon  this  last  rule  the  court  sustained  the  plea  of 
res  judicata,  and  the  petitioner  again  appealed;  and  this  is  the 
appeal  now  before  us,  the  first  having  been  abandoned. 

We  are  of  opinion  that  the  court  erred.  The  original  order  to 
sell  the  property  for  cash,  according  to  the  terms  of  the  contract, 
was  still  in  force,  and  so  admitted  to  be  by  the  commissioners. 
The  only  question  presented  to  thexourt  was,  whether  the  com- 
missioners should  be  punished  for  disobeying  the  order.  No  issue 
was  joined  upon  any  other  question.  In  order  to  constitute  the 
authority  of  the  thing  adjudged,  it  is  not  only  necessary  that  the 
parties  should  be  the  same,  but  the  same  question  must  be  pre- 
sented by  the  pleadings.  The  court  had  no  authority  to  set  aside 
its  first  judgment,  without  any  regular  opposition.  The  com- 
missioners had  no  interest  in  contending  that  the  price  of  the 
property  should  be  paid  in  the  bank  notes  of  the  Bank  of  the 
United  States,  any  more  than  in  Fowler's  own  notes.  It  is  not  pre- 
tended they  had  any  such  funds  as  an  off-sett  to  the  claim.  The 
plea  o(  res  judidata  ought  in  our  opinion  to  have  been  overruledr 
leaving  the  first  order  in  full  force. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  that  the  exception  of  res  judicata  be 
overruled,  and  that  the  case  be  remanded  for  further  proceedings 
according  to  law,  the  appellees  paying  the  costs  of  the  appeal. 
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John  Garnier  and  another  v.  Joseph  Lombard. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Mauri' 
an,  J.,  presiding. 

L.  Jan  in,  for  the  plaintiffs. 

Labarre  and  Canon,  for  the  appellant. 

Martin,  J.  The  plaintiflfs  having  taken  an  order  of  seizure 
and  sale  against  certain  property  mortgaged  to  them,  became  the 
purchasers  of  it  from  the  Sheriff;  and,  by  a  monition,  sought  and 
obtained  the  homologation  of  the  sale. 

Zeringue,  the  curator  of  the  estate  of  the  wife  of  Lombard,  the 
mortgagor,  is  appellant  from  the  judgment,  and  the  plaintiffs  and 
appellees  have  prayed  for  the  dismissal  of  the  appeal. 

The  appellant  has  contended,  that  the  mortgagor's  wife  having 
died  and  left  children  before  the  executory  process  was  sued  out, 
these  heirs  should  have  been  made  parties  by  the  petition  for  the 
order  of  seizure  and  sale. 

The  appellees'  counsel  has  replied,  that  there  is  no  evidence  of 
the  alleged  facts  ;  that  if  they  were  proven,  the  appeal  could  not 
be  sustained  ;  that  the  appellant's  counsel  assumes,  that  the  pro- 
perty mortgaged  was  community  property,  and  that  it  is  now 
settled  that  in  order  to  set  up  such  a  claim  by  the  heirs  of  the 
wife,  a  settlement  of  the  community  must  be  shown.  Adams  v. 
Sis  Creditors,  14  La.  458.  Wilcox  v.  His  Creditors,  2  Rob. 
30,  and  Fortier  v.  Slidell  et  aL,  just  decided,  ante,  p.  398.  That 
moreover,  the  act  of  mortgage,  which,  is  in  evidence,  contains 
the  clause  de  non  alienando.  If,  therefore,  Lombard  had  parted 
with  the  property  by  private  sale,  the  proceedings  might  yet  have 
been  instituted  against  him,  without  making  his  vendee  a  party ; 
and  that  a  transfer  of  a  contingent  part  interest  could  not  affect 
the  rights  of  the  creditors  any  more  than  a  complete  and  recorded 
sale,  or  impose  upon  them  the  obligation  of  citing  Lombard's 
heirs,  or  of  going  with  their  claim  into  the  Probate  Court ;  and 
that  if  the  appellant,  or  those  he  represents,  had  possessed  any 
right  to  this  property,  they  would  be  bound  by  the  homologation 
of  the  monition. 

It  is  perfectly  useless  for  us  to  notice  the  argument,  by  which 
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the  appellant's  right  to  appeal  is  supported,  because  all  the  facts 
on  which  his  arguments  rest  are  gratuitously  assumed,  and  no 
steps  have  been  taken  to  establish  any  of  those  facts. 
The  appeal  must,  therefore,  be  dismissed. 


FRAN901S   DuFouR  V.  Joseph  Lombard. 

Where  there  is  no  fitatement  of  facts,  aasignment  of  error,  or  bill  of  exceptions,  and 
the  record  shows  that  it  does  not  contain  all  the  evidence  upon  which  the  case 
was  tried  below,  the  appeal  must  be  dismissed. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaitSj  J. 

/>.  SegherSf  for  the  plaintiff. 

Labarre  and  Canon,  for  the  appellant. 

Martin,  J.  The  dismissal  of  the  appeal  is  asked  on  an  aver- 
ment that  the  transcript  does  not  enable  us  to  revise  the  judg- 
ment. 

We  have  a  certificate  from  the  Judge,  and  another  of  the  clerk. 
The  first  attests,  that  the  transcript  contains  all  the  evidence  ad- 
duced, except  such  as  is  mentioned  in  the  clerk's  certificate ;  and 
we  are  informed  by  the  clerk,  that  the  transcript  contains  all  the 
evidence,  except  that  mentioned  in  the  minutes  of  evidence. 

It  is  clear,  that  some  of  the  evidence  is  not  before  us,  and  we 
cannot  revise  the  judgment  without  being  in  possession  of  every 
part  of  the  evidence  on  which  it  was  given.  There  is  no  state- 
ment of  facts.  Our  attention  has  not  been  called  to  any  part  of 
the  record,  by  any  assignment  of  exioj  or  bill  of  exceptions. 

The  appeal  must,  therefore,  be  dismissed. 
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The  Mechanics  and  Traders  Bank  op  New  Orleans  v. 
Mark  Walton  and  another. 

A  judgroient  is  inchoate  only,  and  no  appeal  lies  from  it,  until  signed  by  the  jadge. 

Where  on  an  appeal  from  a  judgment  confirming  one  taken  by  default  agamst  an 
absent  defendant  as  endorser  of  a  bill  of  exchange,  the  record  shows  that  no  evi- 
dence was  introduced  to  establish  the  agency  of  the  person  on  whom  the  citation 
was  served,  nor  to  prove  the  signacure  of  the  defendant  or  a  demand  and  notice 
of  protest,  the  judgment  must  be  reversed. 

The  testimony  of  a  wituens  that  he  gave  defendant  legal  and  timely  notice  of  the 
protest  of  a  bill,  is  insufficient  to  prove  notice.  Per  Curiam :  A  notary,  or  other 
person  called  to  prove  a  notice  of  protest,  must  state  the  time,  manner,  and  cir- 
cumstances under  which  the  notice  was  given,  that  the  court  may  judge  of  its 
sufficiency.    He  is  not  to  take  upou  himself  to  decide  upon  its  sufficiency. 

A  promise  by  an  endorser  to  pay  the  amount  of  a  bill  exceeding  five  hundred  dol- 
lars, made  after  protest,  is  an  agreement  to  pay  money,  which,  under  art  2257 
of  the  Civil  Code,  must  be  proved  by  one  credible  witness,  and  other  corroborat- 
ing circumstances  appearing  aliunde. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan, J. 

L,  Peirce,  for  the  plaintiflfs. 

Lockett  and  Micou,  for  the  appellants. 

Morpht,  J.  A  motion  to  dismiss  this  appeal  is  made  on  tbe 
ground,  that  it  was  taken  more  than  one  year  after  the  judg- 
ment was  rendered.  The  record  shows,  that  the  petition  of  appeal 
was  filed  on  the  9th  of  November,  1843,  and  that  the  judgment 
appealed  from  was  rendered  on  the  8tli,  and  signed  on  tbe  12th 
of  November,  1812.  The  counsel  for  the  appellees  contends, 
that  according  to  art.  593,  and  several  others  of  the  Code  of  Prac 
tice  to  which  he  has  referred,  the  year  allowed  for  appealing  must 
be  computed  from  the  day  wiien  the  final  judgment  was  render- 
edf  and  not  from  that  on  which  it  was  signed.  Arts.  546,  547, 
548,  558,  561,  565,  567.  This  court  held  otherwise  in  Cooley 
V.  Seymour,  9  La.  275.  We  then  said :  "  A  judgment  is  in- 
choate only,  and  no  appeal  lies  from  it  until  it  is  made  perfect  by 
receiving  the  signature  of  the  Judge.  No  prescription  runs 
against  a  party,  before  he  has  acquired  the  faculty  of  acting  and 
asserting  his  rights."  Although,  in  several  articles  of  the  Codes, 
judgments,  as  soon  as  they  are  pronounced  or  rendered,  are  called 
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final  judgments,  we  have  held  that  they  are  not  so  in  all  respects, 
and  cannot  be  appealed  from  until  they  are  signed.  5  Mart.  N. 
S.  105.  7  La.  512.  Were  we  to  adopt  the  literal  construction 
of  art.  593  contended  for,  it  would  lead  to  the  preposterous  result, 
that  if  a  Judge  were  to  neglect  signing  a  judgment  during  one 
year  after  it  was  rendered,  the  party  cast  might  lose  by  prescrip- 
tion his  right  of  appeal,  without  ever  having  had  the  faculty  of 
exercising  it.  This  construction  violates  the  well  known  rule, 
contra  non  valentem  agere  non  currit  prcescriptio. 

This  action  is  brought  against  the  defendants  as  endorsers  on 
two  bills  of  exchange  of  $3300  each,  drawn  to  their  order  on 
Walton  &  Fullar,  of  New  York  ;  and  the  petition  contains  the 
usual  averments  of  demand,  protest  and  notice.  There  was  a 
judgment  taken  by  default  below,  and  confirmed  indue  course  of 
law.  The  transcript  before  us  is  certified  by  both  the  Judge  and 
the  clerk  of  the  District  Court,  as  containing  all  the  evidence  ad- 
duced on  the  trial  of  the  cause.  We  are,  therefore,  bound  to  be- 
lieve that  none  other  was  given.  The  appellants  have  assigned 
for  error  apparent  on  the  face  of  the  record,  the  insufficiency  of 
the  evidence  on  which  the  judgment  by  default  was  confirmed. 
It  does  not  establish  the  agency  of  J.  B.  Walton  upon  whom  the 
Sheriff's  return  shows  that  service  of  the  citation  was  made,  as 
being  the  agent  of  W.  H.  Walton,  one  of  the  defendants,  who  was 
absent ;  nor  does  it  prove  the  signatures  of  either  of  the  defen- 
dants, or  notice  of  the  demand  or  protest  to  them  as  endorsers. 
A  witness  testified,  that  on  the  return  of  the  drafts  under  protest, 
he  gave  defendants  legal  and  timely  notice,  and  that  they  pro- 
mised to  make  arrangements  for  the  payment  of  the  same.  A  no- 
tary, or  other  person  called  as  a  witness  to  prove  a  notice  of  pro- 
test, must  state  the  time,  manner,  and  circumstances  under  which 
the  notice  was  given,  that  the  court  may  judge  of  its  sufficiency. 
He  is  not  to  take  upon  himself  to  decide  upon  such  sufficiency, 
by  simply  declaring  that  he  gave  a  legal  and  timely  notice.  12 
La.  467.  16  La.  237.  As  to  the  vague  promise  to  pay  men- 
tioned by  the  witness,  admitting  that  under  an  allegation  of  pro- 
test and  notice  evidence  of  a  subsequent  promise  to  pay  can  be 
given,  such  promise  is  an  agreement  to  pay  money  which,  under 
art.  2267  of  the  Civil  Code,  must  be  proved  by  one  credible  wit- 
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ness,  and  other  corroborating  circumstances  appearing  aliunde. 
The  record  shows  none  in  this  case.    2  Robinson,  304. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
confirming  the  judgment  by  default  rendered  in. the  premises,  be 
reversed  and  set  aside,  and  it  is  further  ordered,  that  this  case 
be  remanded  to  the  inferior  court  to  be  proceeded  in  according 
to  law ;  the  plaintiffs  and  appellees  paying  the  costs  of  this  ap^ 
peal. 


Jean  Baptists  Plauche  and  others  v.  Frederick  Roy. 

The  maker  of  a  note  aecared  by  mortgrage  when  sued  by  a  party  sabrograted  to  the 
rights  of  the  payee,  cannot  defend  himself  by  alleging  that  the  syndic  of  the  cre- 
ditors of  the  payee,  by  whom  the  subrogation  was  made,  had  no  authority  to 
make  it.  The  creditors  alone  can  complain  if  the  syndic  acted  Illegally.  The 
defendant  is  not  called  upon  to  protect  their  rights. 

The  delays  granted  to  the  debtors  of  the  banks  in  the  city  of  New  Orleans  by  the 
third  section  of  the  act  of  5  Febraary,  1842,  reviving  the  charters  of  these  banks, 
apply  only  to  the  debts  due  to  the  banks  at  the  time  of  the  passage  of  the  act. 
That  act  contemplated  that  every  debtor  desiring  to  obtain  the  extension  of  time 
for  which  it  provides,  should  make  a  direct  application  to  the  board  of  directors 
of  the  bank  to  which  it  was  due,  stating  the  security  which  he  proposed  to  fur- 
nish, and  that  such  security,  whether  real  or  personal,  should  be  examined  and 
found  satisfactory  by  the  board,  before  allowing  the  extension. 

•"  Appeal  from  the  District  Court  of  the  First  District,  Bticha- 

nan,  J. 

Denis  and  Piioi,  for  the  plaintiffs. 

Canon  and  Roselius,  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  upon  a  promissory  note 
of  the  defendant,  endorsed  by  A.  Dreux,  and  secwred  by  mort- 
gage on  certain  slaves  purchased  by  the  drawer  at  a  sale  made  at 
the  instance  of  the  syndic  of  Laroque  Turgeau's  creditors.  The 
petition  alleges,  that  the  syndic,  having  given  this  note  to  the 
Consolidated  Association  Bank  in  part  payment  of  a  debt  of  La- 
roque Turgeau,  subrogated  the  bank  to  all  the  rights  of  the  credi- 
tors of  the  insolvent  under  the  aforesaid  mortgage  ;  and  that,  in 
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consequence  of  an  agreement  and  settlement  between  the  bank 
and  the  plaintiffs,  the  latter  became  the  owners  of  the  note,  and 
were  subrogated  to  all  the  rights  of  the  bank. 

The  defence  set  up  is,  that  the  syndic  of  Laroque  Turgeau's 
creditors  was  not  authorized  by  any  order  of  the  court,  and  could 
not,  without  such  order,  make  the  transfer  of  the  note  and  the 
deed  of  subrogation  to  the  Consolidated  Association;  that  the 
president  of  the  board  of  managers  of  that  bank  had  no  legal  au- 
thority to  transfer  said  note  to  the  plaintiSs  ;  that,  under  the  law 
of  the  5th  of  February,  1842,  the  defendant  had  acquired  the  right 
of  availing  himself  of  the  benefit  of  the  dead  weight,  i.  e.  of  ob- 
taining a  delay  of  six,  twelve,  eighteen  and  twenty-four  months 
from  the  maturity  of  said  note,  on  paying  ten  per  cent  on  the 
amount  of  the  same,  and  the*  interest  on  the  balance,  which  he 
offered  to  do,  both  to  the  bank  and  to  the  petitioners,  in  confor- 
mity to  said  law ;  that  as  the  bank  held  his  note  on  the  22d  of 
February,  1842,  and  the  plaintiffs  before  receiving  it  were  aware 
of  the  defendant's  rights  under  the  law,  they  are  not  in  a  better 
situation  than  the  bank,  and  are  bound  to  allow  him  the  above 
mentioned  delay  on  the  same  terms  and  conditions.  There  was 
a  judgment  below  in  favor  of  the  plaintiffs,  and  the  defendant 
has  appealed. 

The  debt  of  Laroque  Turgeau  to  the  Consolidated  Bank  ap- 
pears to  have  been  secured  by  a  special  mortgage  upon  the  ne- 
groes for  whose  price  the  note  sued  on,  with  two  others  of  an 
equal  amount,  was  given  by  the  defendant.  As  the  proceeds  of 
the  sale  were  probably  coming  to  the  bank,  the  syndic  turned 
over  the  note  to  that  corporation  in  part  payment,  and  subse* 
quently  subrogated  it  by  authentic  act  to  all  the  rights  of  the 
creditors  of  Laroque  Turgeau  whom  he  represented.  Whether 
he  had  authority  to  do  this  or  not,  is  a  question  with  which  the 
defendant  has  no  concern.  The  creditors  of  the  insolvent  alone 
can  complain,  and  the  defendant  is  not  called  upon  to  protect 
their  rights. 

In  relation  to  the  transfer  of  the  note  to  the  petitioners,  it  ap- 
pears, that  after  the  Consolidated  Association  had  gone  into  liqui- 
dation, under  the  law  of  the  J  4th  of  March,  1842,  providing  for 
the  liquidation  of  banks,  J.  B.  Ptauche  &  Co.  who  were  creditors 
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of  that  institution  by  reason  of  deposits  previously  made,  agreed 
to  receive  the  defendant's  note  in  payment,  and  that  the  trans- 
fer was  accordingly  made  to  them  by  the  president  of  the  board 
of  managers,  under  a  resolution  of  the  board  bearing  dale  the 
22d  of  June,  1842,  giving  to  him  and  a  committee  appointed  to 
that  eflfect,  full  power  to  take  all  necessary  steps  to  diminish  the 
cash  liabilities  of  the  bank.  This  resolution  clearly  authorized 
the  transfer  of  the  note,  as  one  of  the  means  of  reducing  the  cash 
liabilities  of  the  institution.  The  course  pursued  was  moreover 
ratified  by  the  bank,  which,  although  it  had  not  endorsed  this 
paper,  agreed,  on  the  application  of  the  plaintiffs,  to  guaranty  its 
payment. 

The  third  section  of  the  law  of  the  6th  of  February,  1842, 

upon  which  the  defendant  relies,  declares ;  "  That  it  shall  be 

lawful  for  the  respective  boards  of  directors,  to  consider  the 

whole  of  the  debts  due  them  on  the  passage  of  this  act  as  for- 

fningpart  of  their  *dead  weight  f  and  it  is  hereby  made  the 

duty  of  the  respective  boards  of  directors,  to  renew  such  debts 

now  due,  or  that  may  mature  hereafter^  on  the  application 

being  made  to  that  effect  by  the  respective  parties,  on  the  fol- 

lowing  conditions :    1st.  The  payment  of  ten  percent,  exclusive 

of  interest,  on  the  maturity  of  the  debts,  and  the  balance  at  twelve 

months,  renewable  until  fully  paid,  on  the  payment  of  fifteen  per 

cent  each  year  on  the  original  amount,  provided  ample  and 

satisfactory  security  on  real  estate  be  furnished  by  the  applicant. 

2d.  The  payment  of  ten  per  cent,  exclusive  of  interest,  on  the 

maturity  of  the  debts,  and  the  balance  by  equal  instalments 

of  six,  twelve,  eighteeen  and   twenty  four  months,  provided 

the  applicant  furnish  good  amd  sufficient  personal  security," 

&c. 

The  evidence  does  not  show  that  the  note  sued  upon  was  held 
by  the  bank  at  the  date  of  the  passage  of  this  act.  It  is  only  in 
relation  to  debts  due  to  the  bank  at  that  time,  that  its  debtors 
were  entitled  to  claim  the  delays  therein  granted ;  but  were  it 
ev€l^  admitted  that  this  note  came  into  the  possession  of  the  bank 
before  the  passage  of  the  law,  and  that  it  was  entitled  to  the 
benefit  of  the  dead  weight,  it  is  not  shown  that  the  defendant 
took  the  necessary  steps  to  enjoy  this  privilege.    The  law  of  1842 
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evidently  contemplated  that  every  debtor  wishing  to  have  the 
extension  of  time  provided  for,  should  make  a  direct  application 
to  the  board,  stating  the  security  he  proposed  to  furnish,  and  that 
such  security,  whether  real  or  personal,  should  be  passed  upon 
and  found  satisfactory  by  the  board,  before  they  allowed  the  ap- 
plicant such  extension  of  time.  The  record  shows,  that  the  de- 
fendant made  no  application  whatever  to  the  board,  but  at  the 
maturity  of  his  note,  left  at  the  bank  a  note  at  one  year,  with  a 
curtailment  of  ten  per  cent,  and  an  amount  in  the  notes  of  the 
Consolidated  Bank  equal  to  such  curtailment,  and  the  interest  on 
the  balance.  How  this  new  note  was  endorsed,  or  otherwise  se- 
cured, does  not  appear.  He  was  informed  by  one  of  the  officers 
of  the  bank  that  his  note  could  not  be  renewed,  as  it  was  no 
longer  in  the  possession  of  the  bank,  and  some  time  after, he  with- 
drew the  money  he  had  deposited.  Under  this  evidence  it  is 
difficult  to  consider  the  defendant  as  having  complied  with  the 
requirements  of  the  law  of  1842,  so  as  to  entitle  him  to  the  dead 
weight,  even  had  his  note  been  yet  held  by  the  bank.  He  made 
no  application  to  the  board,  tendered  no  security  for  the  extension 
of  time,  and  offered  in  renewal  a  note  at  one  year^  instead  of  one  at 
six  fnonths,  for  the  first  instalment  of  the  delay  of  6,  12,  18  and 
24  months,  which  he  avers  he  was  entitled  to.  In  addition  to 
this,  he  has  since  withdrawn  the  money  he  had  deposited  as  one 
of  the  conditions  necessary  to  entitle  himself  to  the  benefit  of  the 
dead  weight,  abandoning  as  it  were  his  rights  to  it,  if  he  had 
ever  acquired  any. 

Judgment  affirmed. 
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James  Burkbtt  and  others  v.  Robert  Layton  and  others. 

The  vendor  of  a  slave,  etted  in  warranty  by  bis  vendee,  against  whom  a  jodigrment 
is  recovered  by  a  third  person  for  the  slave  and  the  value  of  her  services  from  ja- 
dicial  demand,  will  be  responsible  to  bis  vendee  for  the  price  of  the  slave  with  le* 
gal  interest  from  the  time  of  snch  demand,  hot  not  for  the  value  of  her  services 
tnm  that  time,  as  ascertained  by  the  judgment  against  his  vendee. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
cbanan^  J. 

Elftt/n  and  Wharton^  for  the  plaintiffs. 

Lame,  Preston  and  Chrima^  for  the  appellants. 

Garland,  J.  The  petitioner,  Burkett,  is  the  survivor  of  two 
trustees  named  in  the  marriage  contract  made  between  Charles 
Levistone  and  Melanie  De  Mestre,  bis  wife,  in  which  certain 
settlements  were  made  on  her,  and  provision  made  for  the  trustees 
holding  property  for  her  separate  use.  The  contract  is  shown  to 
have  been  made  in  the  State  of  Georgia,  and  according  to  the 
laws  of  that  State.  Levistone  and  his  wife  are  also  parties  to  the 
suit,  and,  with  the  aforesaid  trustees,  claim  a  slave  named  Diana, 
in  the  possession  of  defendants.  They  cited  Madame  Lai aurie, 
their  vendor,  in  warranty,  and  she  cited  Hardy,  her  vendor,  who 
appeared  and  prayed  that  bis  vendor  might  be  cited,  but  it  does 
not  appear  that  he  ever  was,  or  that  he  appeared.  TYih  defen- 
dants deny  that  the  plaintiffs  have  any  right  or  claim  to  the  slave, 
and  plead  prescription. 

The  evidence  shows,  that  the  slave  was  purchased  in  1829,  in 
the  city  of  Savannah,  by  Thomasson,  one  of  the  trustees,  for  the 
use  of  Mrs.  Levistone.  Her  possession  for  several  years  is  proved, 
and  the  slave  is  identified  by  a  witness  who  knew  her  well  in 
Savannah,  and  has  seen  her  in  possession  of  the  defendants.  On 
the  part  of  the  latter  it  is  shown,  that  this  slave  was  sold  in  New 
Orleans,  in  the  year  1832,  to  Hardy,  but  in  what  way  his  vendor 
divested  the  plaintiffs  of  their  title  is  not  satisfactorily  shown. 
There  was  a  judgment  in  favor  of  the  plaintiffs,  decreeing  that 
the  defendants  Layton  &  Co.  should  deliver  up  the  slave,  and 
pay  the  plaintiffs  hire  for  her,  at  the  rate  of  $16  per  month,  from 
the  18th  day  of  December,  1837,  until  so  delivered  and  costs* 
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These  defendants  had  a  judgment  against  Madame  Lalaurie  for 
the  sum  of  $1000,  the  price  they  paid  her  for  said  slave,  and  tor 
hire  at  the  aforesaid  rate  from  the  same  date ;  and  she,  in  turn, 
had  a  judgment  against  Hardy  for  8400,  the  price  she  paid,  and 
for  hire  at  the  said  rate.  From  this  judgment  the  defendants 
Layton  &  Co.  and  Madame  Lalaurie  have  appealed. 

The  case  has  been  submitted  without  argument  or  points  filed. 
We  have  examined  the  record  and  find  no  error  as  between  the 
plaintifis  and  Layton  &,  Co. ;  but  as  between  them  and  Madame 
Lalaurie,  we  think  there  is  error.  She  is  condemned  to  pay  hire 
for  the  slave  since  her  vendors  have  been  cited,  whilst  they  have 
all  the  time  had  the  use  and  possession  of  the  slave,  who  is  proved 
to  be  a  valuable  one.  This  is  wrong,  and  must  be  corrected. 
She  is  only  liable  for  the  price  she  received  and  interest ;  the  de- 
fendants Layton  &  Co.  having,  it  is  to  be  presumed,  been  be- 
nefitted by  the  use  of  the  slave  to  the  extent  of  her  hire. 

As  the  judgment  of  Madame  Lalaurie  against  Hardy  has  not 
been  appealed  from,  we  cannot  correct  it  directly ;  but  it  is  so 
clearly  unjust  that  she  should  recover  of  him  hire  for  the  slave 
when  she  does  not  have  to  pay  it  herself,  that  we  will  attach  a 
condition  to  the  relief  we  propose  to  extend  to  her.  In  seeking 
equity  she  ought  to  do  it  herself.  If  we  do  not  impose  some  re- 
striction on  Madame  Lalaurie,  she  would  receive  hire  for  a  slave 
she  had  sold  and  received  money  for,  and  had  the  use  of  during 
the  whole  time. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  as  be- 
tween the  plaintifiis  and  the  defendants  Layton  &  Co.  be  affirmed, 
but  as  between  the  latter  and  Delphine  McCarty,  (Madame  Lalau- 
rie,) it  is  ordered  and  decreed,  that  said  judgment  be  annulled 
and  reversed  ;  and  this  court,  proceeding  to  give  such  judgment 
as  in  its  opinion  ought  to  have  been  given  by  the  court  below, 
orders  and  decrees,  that  the  said  Layton  &  Co.  recover  of  the 
aforesaid  Delphine  McCarty  (Madame  Lalaurie,)  the  sum  of  one 
thousand  dollars,  with  interest  thereon  at  the  rate  of  five  per  cent 
per  annum  from  the  18th  day  of  December  in  the  year  1837, 
until  paid,  and  costs  in  the  court  below  ;  it  being  well  understood 
that  this  relief  is  granted  to  said  Madame  Lalaurie,  upon  the  ex- 
press condition  that  she  shall  not  take  or  receive  on  her  judgment 
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against  Joseph  Hardy,  f.  ra.  c,  her  warrantor,  more  than  the  sum 
of  four  hundred  dollars,  with  interest  at  five  per  cent  per  annum^ 
from  the  18th  day  of  December  in  the  year  1837,  until  paid,  and 
tlie  costs  in  the  court  below.  The  costs  of  this  appeal  to  be  paid 
by  the  appellants  Layton  &  Co. 


Henry  Ettinq  v.  The  CoMMCRcrAL  Bank  of  New  Or* 

LEANS. 

Where  a  depositary  of  money  to  be  drawn  upon  checks  or  orders  pays  a  forged 
check,  he  will  be  liable  for  the  amount  with  legal  interest  from  judicial  demand. 

As  a  genera]  principle,  corporations  are  responsible  for  the  acts  of  their  agents ; 
but  they  are  not  liable  for  every  act  of  the  persons  in  their  employment  Where 
an  agent  acting  in  the  capacity  bestowed  on  him  by  a  corporation,  under  the 
directions  of  his  employers,  or  in  the  discharge  of  some  duty  incidental  to  his 
wtnation,  does  any  act  which  cansea  damage  to  another,  the  corporation  will  be 
responsible ;  aUter  where  an  act  is  done  by  him  of  his  own  free  will,  without 
reference  to  his  functions  as  an  agent.  Thus  a  bank  cannot  be  made  liable  in 
damages  for  an  unathorized  declaration  made  by  one  of  its  officers,  that  plaintiff 
had  frequently  overdrawn  his  account.    C.  C.  430,  431,  433,  434. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Peyton  and  /.  W.  Smith,  for  the  plaintiff. 

F.  B.  Conrad,  for  the  appellants.  The  judgment  must  be  re- 
versed. The  damages  allowed  are  preposterous.  Malice  and 
want  of  probable  cause  are  essential  to  a  recovery  on  such  a 
claim  as  that  set  up  by  plaintiff.  See  2  Starkie,  862,  867,  86S. 
3  Washington,  36.  9  East,  361.  5  La.  319.  Should  it  be  con- 
sidered that  the  checks  were  forged,  the  claim  of  the  depositor 
for  damages  is  limited  to  legal  interest  on  the  amount  of  the 
checks  from  judicial  demand.    Civ.  Code,  art.  1929. 

Maybin,  on  the  same  side. 

Garland,  J.  The  plaintiff  alleges,  that  he  is  a  purser  in  the 
navy  of  the  United  States,  and  that,  in  that  capacity  and  as  an 
individual,  he  had  deposited  large  sums  of  money  with  the  de- 
fendants ;  and  that  the  payment  of  his  checks  was  refused  when 
presented,  although  he  had  a  sufficiency  of  funds  in  the  bank  to 
pay  them^  in  consequence  whereof  they  were  improperly  protes- 


Digitized  by 


Google 


460  NEW  ORLEANS, 

KttiDg  V.  The  Commercial  Bank  of  New  Orleans. 

ted,  and  he  obliged,  at  gre^it  cost  and  with  dannages,  to  take  them 
lip.  He  claims  the  sum  of  $1663  85,  as  a  balance  lying  in  the 
bank  which  is  improperly  withheld,  with  interest;  the  sum  of 
$3S  77,  paid  for  costs  of  protests  and  damages ;  and  the  sum  of 
$5000,  for  damages  arising  from  a  slanderous  and  libellous  charge 
made  through  the  ceishier  and  other  officers  of  the  bank,  that  he 
(petitioner)  ^*  hild  frequently  overdrawn  his  account  as  purser 
with  said  bank."  He  avers,  that  these  slanders  were  circulated 
verbally  and  in  writing  with  an  ''  ill  intent,"  and  for  the  purpose 
of  injuring  him  in  his  private  and  professional  capacity ;  where- 
fore he  claims  the  sums  above  stated,  with  interest  and  costs. 

The  defendants,  after  a  general  denial,  state  that  it  is  true,  the 
plaintiff  did  open  an  account  as  a  depositor,  and  deposit  various 
sums  of  money  as  purser,  and  that  the  Bank,  during  the  period 
said  account  was  kept,  always  paid  the  plaintiff's  checks  punc- 
tually ;  but  that  finally  the  plaintiff  overdrew  his  account  as 
purser,  which  over-drafts  have  since  been  covered  and  made 
good  by  new  deposits.  It  is  further  stated,  that  in  consequence 
of  such  recent  deposits  there  is  a  credit  of  $303  98  in  favor  of 
plaintiff,  which  is  ready  to  be  paid  to  him.  The  respondents 
further  deny  that  with  "an  ill  intent"  any  slanderous  or  libellous 
charges  were  ever  made. 

It  is  apparent  from  the  testimony,  and  is  not  denied,  that  the 
plaintiff,  as  purser,  deposited  at  different  times  in  the  Bank,  the 
sum  of  811,509;  and  he  admits  that  he  drew  checks  to  the 
amount  of  $9845  16,  which  were  paid.  The  defendants  produce 
checks  which  were  paid  to  the  amount  of  $11,205  02,  and  from 
this  discrepancy  the  difficulty  arises.  Four  of  the  checks  pro 
duced  and  paid,  amounting  to  $1359  87,  the  plaintiff  asserts  are 
forgeries.  The  defendants  contend  that  they  are  genuine,  and 
upon  this  question  the  whole  case  turns.  It  is  proved,  that  the 
plaintiff  held  the  station  in  the  navy  which  he  states  in  his  peti- 
tion. His  station  was  at  the  navy  yard  near  Pensacola.  Soon 
after  his  arrival  there,  and  without  its  being  shown  that  he  was 
personally  acquainted  with  a  single  director  or  officer  of  the 
Commercial  Bank,  he  made  a  deposit  of  $9859,  and  commenced 
checking  on  it ;  using  the  checks  principally  to  pay  the  officers 
and  persons  connected  with  the  navy  yard,  and  in  the  public 
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Service,  but  sometimes  giving  them  to  other  persons.  These 
checks,  it  is  shown,  circulated  freely  at  and  in  the  neighborhood 
of  Pensacola,  at  a  premium  ranging  from  eight  to  fifteen  per  cent. 
The  plaintiff)  in  addition  to  the  duties  of  his  public  station,  had 
a  mercantile  establishment  near  the  navy  yard,  commonly  called 
the  '^  Purser's  Store,'*  and  to  facilitate  his  operations  and  promote 
the  convenience  of  the  people  of  the  vicinage,  had  issued  a  num- 
ber of  small  notes  or  bills,  which  circulated  as  currency  at  the 
time.  The  business  was  carried  on  without  difficulty  for  a  con* 
siderable  time,  and  the  plaintiff's  checks  were  regularly  paid 
tintil  about  the  3d  of  July,  1838,  when  the  cashier  of  the  Bank 
wrote  to  the  plaintiff  and  informed  him,  that  his  account  as  pur- 
ser was  overdrawn  to  a  small  amount,  and  that  numerous  checks 
were  almost  daily  presented  and  payment  refused.  The  parlicu^ 
lar  attention  of  plaintiff  was  called  to  this  matter;  and  after  some 
t^rrespondcnce,  and  a  call  on  his  part  for  a  list  of  checks,  with 
dates,  numbers,  names  of  payees,  and  amount  of  checks,  &c., 
the  plaintiff  informed  the  defendants  that  fourchecks,  amounting 
to  the  before  mentioned  sum,  were  forged.  He  had  previously 
asserted  the  correctness  of  his  account)  and  also  made  other  de- 
posits to  meet  outstanding  checks  and  cover  the  reported  defi- 
ciency, which  it  is  shown  was  inconvenient;  and  the  return  of 
a  number  of  checks,  some  protested  and  others  not,  caused  seri- 
ous inconvenience  and  annoyance,  some  expense  for  protests,  and 
the  payment  of  damages  occasionally,  and  injury  to  the  plaintiff's 
credit  and  standins:  as  a  business  man.  The  small  notes  or  bills 
in  circulation,  suddenly  and  rapidly  came  back  on  the  plaintiff, 
and  were  taken  up  by  him  in  August  or  September,  at  consider- 
able inconvenience. 

The  evidence  in  relation  to  the  four  checks  alleged  to  be  forg- 
ed, we  have  carefully  examined.  It  is  contradictory  in  its  char- 
acter, but  we  have  had  the  benefit  of  an  inspection  of  the  checks 
alleged  to  be  false,  and  have  compared  them  with  those  admitted 
to  be  genuine,  and,  after  weighing  all  the  testimony,  we  concur 
in  opinion  with  the  Judge  and  jury  below,  that  these  checks  are 
not  genuine ;  yet  they  are  so  well  executed,  as  easily  to  deceive 
a  close  and  accurate  observer ;  and  we  see  nothing  to  justify  a 
belief,  that  the  officers  of  the  Bank  were  not  in  good  faith  when 
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they  paid  them.  The  testimony  is  voluminous  and  minute,  and 
cannot  be  much  condensed ;  but  we  have  no  doubt,  after  weigh- 
ing it,  as  to  the  correctness  of  our  inferences  from,  and  conclu- 
sions upon  it.  The  checks  are  not  printed  forms  such  as  are 
generally  used,  but  are  all  written ;  and  the  four  in  controversy 
purport  to  be  all  in  the  hand-writing  of  the  plaintiff,  which  has 
enabled  us  to  make  a  more  accurate  comparison,  and  to  discover 
differences  in  the  writing,  which  would  have  been  difficult  if 
only  a  few  words  had  been  written.  Besides  the  differences  that 
are  perceptible  upon  a  close  examination  of  the  writing,  another 
fact  is  conclusive.  It  is  proved  that  the  plaintiff  kept  a  check 
book,  and  all  the  genuine  checks  are  written  on  paper  taken  from 
it  and  are  alike,  while  the  forged  checks  are  written  on  paper  of 
a  different  quality.  This  fact  is  proved  by  a  paper  dealer  and 
manufacturer,  who  describes  the  difference  in  the  quality  of  the 
paper ;  yet  the  imitation  of  the  plaintiff's  writing  and  signature 
is  so  close,  that  several  bank  tellers  and  clerks  testified  that  they 
would  have  paid  the  checks,  unless  there  had  been  some  circum- 
stance to  cause  unusual  caution  and  particular  investigation. 

The  evidence  as  to  costs  and  damages  is  quite  indefinite ;  and 
although  it  is  proved  that  something  was  paid,  no  specific  amount 
is  established. 

In  support  of  the  claim  for  damages,  in  addition  to  what  has 
been  stated,  it  is  shown  that  the  cashier  wr^ie  to  the  plaintiff 
that  his  account  was  overdrawn ;  and  he  swore  on  the  trial  that 
he  believed  it  was  at  the  time,  and,  taking  the  four  checks  dis* 
puted  into  account,  the  statement  was  tnie.  To  a  person  who 
presented  a  check  drawn  by  the  plaintiff,  the  cashier,  or  som« 
other  officer,  after  refusing  to  pay  it,  said  that  the  plaintiff  had 
overdrawn  his  account,  and  did  so  frequently.  This  was  report- 
ed to  the  plaintiff,  who  was  much  mortified  thereby,  and  annoy- 
ed by  his  checks  not  being  paid ;  and  the  circumstance  caused 
much  speculation  and  remark  among  the  officers  and  other  per- 
sons at  the  navy  yard,  and  in  Pensacola. 

After  a  long  investigation,  thejury  gave  a  verdict  for  the  whole 
amount  claitned  in  the  petition.  The  Judge  refused  to  grant  a 
new  trial ;  and  from  the  judgment  given  against  the  Bank,  this 
appeal  has  been  prosecuted. 
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In  this  court  the  case  has  been  argued  at  great  length,  and 
many  points  presented  which  we  do  not  think  it  necessary  to  de- 
cide. 

As  to  the  sum  of  81663  85,  we  have  no  doubt  of  the  right  of 
the  plaintiff  to  recover  it.  The  officers  of  the  Bank  were  impos- 
ed on,  and  paid  four  checks  which  the  evidence  satisfies  us  were 
not  drawn  by  the  plaintiff.  The  Bank  must,  according  to  the 
well  established  decisions  of  this  court,  and  the  principles  which 
govern  the  contract  of  deposit  of  money  to  be  drawn  upon 
checks  or  orders,  bear  the  loss.  The  depositary  must  take  care 
that  he  pays  none  but  the  checks  or  drafts  of  the  depositor.  See 
Laborde  v.  The  Consolidated  Association  of  Louisiana^  4  Rob- 
inson, 190. 

There  is  not,  in  our  opinion,  sufficient  evidence  to  support  the 
claim  of  $38  77,  for  costs  of  protests  and  damages  paid  on  the  re- 
turned checks.  The  plaintiff  paid  something,  but  what  sum  is 
not  definitely  proved ;  and  his  counsel,  during  the  argument,  in 
effect  admitted  the  insufficiency  of  the  evidence,  and  said  he  was 
willing  to  enter  a  remission  for  the  amount,  if  the  judgment  should, 
in  other  respects,  be  confirmed. 

The  claim  for  damages  is  based,  as  the  counsel  informs  us, 
upon  article  2294  of  the  Civil  Code,  and  the  decision  of  this  court 
in  16  La.  396.  It  is  in  effect  a  demand  to  make  a  corpora- 
tion liable  in  damages,  for  a  slander  alleged  to  have  been  uttered 
and  propagated  by  one  or  more  of  its  officers  or  agents,  against  a 
person  doing  business  with  the  institution.  This  is,  in  our  opin- 
ion, pushing  to  a  rather  unreasonable  extent  the  principle,  that 
every  act  of  man  that  causes  damage  to  another,  obliges  him  by 
whose  fault  it  happens,  to  repair  it.  To  support  the  position  as- 
sumed, the  counsel  have  quoted  the  decisions  of  this  court  in 
6  La.  67,  463,  and  1  Robinson,  178,  in  which  it  was  held  that 
corporations  are  responsible  for  the  acts  of  their  agents ;  and  to 
that,  as  a  general  principle,  we  now  adhere  ;  but  it  does  not  prove 
that  they  are  responsible  for  every  act  of  the  persons  in  their  em- 
ploy, and  a  standing  security  for  all  they  may  say  or  do.  This 
court,  in  the  cases  cited,  and  others  that  might  be,  if  necessary, 
have  gone  quite  as  far  as  any  other  tribunal,  in  holding  corpora- 
tions to  a  just  responsibility  both  for  their  own  acts  and  those 
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of  their  agents ;  but  we  think  we  are  now  requested  to  go  a  step 
beyond  any  decision  heretofore  given.  The  cases  cited  from 
4  Serg.  &  Rawle,  17,  19  ;  19  Pickering,  516 ;  4  Ohio  Rep.  613 ; 
1  Wilcox'  Ohio  Rep.  160,  and  2  Harrington,  all  rest  upon  the 
same  principles  as  those  assumed  by  this  court  in  5  Lk.  and 
1  Robinson.  In  15  La.  169,  17  Mass.  Rep.  500,  and  1  Hill's 
Rep.  678,  will  be  found  cases  in  which  corporations  have  been 
exempted  from  liability  for  the  acts  of  their  agents  or  employ^. 
The  true  rule  seems  to  be,  that  when  the  agent  acting  in  the  ca- 
pacity bestowed  upon  him  by  the  corporation,  and  in  discharge  of 
some  duty  or  employment  directed  by  the  employer  or  incidental 
to  his  situation,  does  an  act  that  causes  damage  to  an  individual, 
the  body  corporate  is  responsible ;  but  where  the  agent  does  any 
act  of  his  own  free  will,  without  reference  to  his  functions  as  a 
corporate  agent,  then  the  corporation  is  not  responsible.  For  ex- 
ample, if  a  person  should  go  into  a  banking  house  or  an  insu- 
rance office,  and  there  get  into  a  difficulty,  or  dispute  in  relation 
to  business  of  the  corporation,  with  an  agent  or  officer,  and  an  as- 
sault and  battery  should  ensue,  we  suppose  it  would  not  be  seri- 
ously contended  that  the  bank  or  office  was  answerable  in  dama- 
ges, unless  there  was  some  express  recognition  of  the  act.  Arti- 
cles 430,  431,  433,  434  of  the  Code,  prove  this  position  to  be  cor- 
rect. We  suppose  a  bank  could  not  maintain  an  action  for  dama- 
ges against  an  individual,  if  he  were  to  say  that  it  was  insolvent, 
or  had  issued  more  notes  than  it  was  authorized  by  its  charter. 
If  this  be  so,  it  would  be  unjust  to  make  it  responsible  for  an  un- 
authorized accusation  made  by  one  of  its  officers  against  another 
person. 

But  the  strongest  objection  to  a  recovery  in  this  case,  is  the  en- 
tire absence  of  any  malicious  or  evil  intent,  on  the  part  of  the  of- 
ficer of  the  Bank  alleged  to  have  uttered  the  slander  charged.  It 
is  not  distinctly  shown,  whether  it  was  the  cashier  or  some  other 
officer,  who  told  Gosling  that  the  plaintiff  had  over-drawn  his 
account ;  but  it  is  shown,  that  he  (plaintiff)  was  an  entire  stranger 
to  the  persons  managing  the  business  of  the  Bank,  that  he  sent 
the  amounts  deposited  from  Pensacola,  and  was  never  in  the 
banking-house  until  long  after  the  difficulties  complained  of  occur- 
red.   We  cannot  discover  any  motive  on  the  part  of  the  Bank  or 
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its  officers  to  iajure  the  plaintiJBT.  His  checks  were  paid,  as  long 
as  there  was  money  to  pay  them ;  and  when  it  was  gone,  there 
was  no  alternative  but  to  say  so.  The  Bank  was  imposed  on 
by  a  fraud,  which  the  plaintiff  himself  says,  was  perpetrated  by  a 
person  in  his  own  employment ;  and  it  would  appear  to  be  very 
nearly  as  just  (o  make  him  responsible  for  his  unauthorized  acts, 
as  to  make  the  Bank  answer  for  the  unauthorized  acts  of  its  offi- 
cer. After  the  most  deliberate  reflection,  we  are  of  opinion,  that 
the  plaintiff  has  no  cause  of  action  or  right  to  recover  damages 
from  the  defendants. 

The  view  we  have  taken  of  the  case,  makes  it  unnecessary  to 
decide  upon  any  of  the  bills  of  exceptions  taken  by  the  parties,  as 
we  have  based  our  judgment  as  to  the  four  checks  being  forged, 
upon  testimony  not  objected  to  by  either. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  annulled  and  reversed  }  and  that  the  plaintiff  do 
recover  of  the  Commercial  Bank  of  New  Orleans,  the  sum  of 
one  thousand  six  hundred  and  sixty-three  dollars  and  eighty-five 
cents,  with  interest  thereon,  at  the  rate  of  fiveper  cent  p^  annum 
from  judicial  demand  until  paid,  with  costs  in  the  court  below  , 
those  of  the  appeal,  to  be  paid  by  the  plaintiff. 


James  Dick  and  others  v.  Charles  Byrne  and  another* 

Compensation  does  not  take  place,  by  operation  of  law,  between  a  debt  due  by  ^ 
conmercial  partnership  and  one  due  to  one  of  its  members  individually ;  and 
where  the  debt  by  the  partnership  has  been  transferred  to  a  third  person  and  no- 
tice given  to  the  debtors,  the  Tatter  cannot  plead  the  amount  of  the  debt  due  to> 
the  individual  partner  in  compensation,  even  by  way  of  exception. 

In  an  action  against  a  partnership  for  a  debt,  defendants  may  compensate  by  way  of 
exception,  a  debt  due  by  plaintiff  to  a  member  of  the  partnership  individually. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

L.  Peirce^  for  the  appellants,  contended,  that  the  debt  due  by 
plaintiffs  had  been  extinguished  by  compensation,  citing?  Toul- 
lier,  book  3,  tit.  3,  No.  377.  Domat,  part  1,  book  3,  tit.  3,  §  1, 
No.  8.    Pothier,  Oblig.  Nos.  27,  23. 

Vol.  Vir.  59 


Digitized  by 


Google 


466  NEW  ORLEANS, 


Dick  aod  others  ▼.  Byroe  and  another. 


Bradford^  for  the  plaintiffs.  CompeDsation  takes  place  by 
operation  of  lav  only  where  "  two  persons  are  indebted  to  each 
other."  Civ.  Code,  art.  2203.  The  debtor  in  one  case  must  be 
the  same  person  as  the  creditor  in  the  other.  Plaintiffs  are  not 
in  the  situation  of  debtors,  in  solido.  A  commercial  firm  is  a 
species  of  artificial  being,  possessing,  in  contemplation  of  law,  a 
separate  existence  independentof  the  individuals  who  compose  if. 
A  debt  due  by  a  partnership  is  consequently  not  compensated  by 
a  debt  due  to  any  partner  individually.  The  debtor  in  the  one 
case  is  not  the  sa:iie  person  as  the  creditor  in  the  other.  Such 
is  the  doctrine  ofToullier.  See  Vol.  7,  s.  378.  This  doctrine 
has  been  sanctioned  by  a  decision  of  this  court,  in  the  case  of 
Blanchard  v.  Cole  ei  al,  8  La.  153-162. 

BuLLARD,  J.  The  present  case  discloses  the  following  state 
of  facts :  McLean,  one  of  the  partners  of  Dick,  McLean  &  Hill, 
had  a  judgment  against  Charles  Byrne,  for  about  two  thousand 
dollars.  The  firm  had,  at  the  same  time,  in  the  warehouse  of 
Byrne,  a  lot  of  cordage  on  store,  upon  which  there  was  due  by 
them,  on  the  7th  June,  1842,  $313  26  for  storage.  On  that  day 
Byrne  transferred  and  assigned  the  account  to  Joseph  Landis, 
and  Dick,  McLean  &  Hill,  were  notified  of  the  assignment. 
Thereupon,  they  brought  the  present  action  in  which  they  claim 
that  the  rope  shall  be  delivered  to  them,  alleging  that  the  claim 
for  storage  had  been  extinguished  by  compensation  by  the  effect 
of  the  judgment  rendered  in  favor  of  one  of  the  partners,  which 
was  thereby  extinguished,  pro  tanio.  The  defendant  Landis, 
claimed  the  amount  of  the  storage  in  reconvention  ;  and  judg- 
ment having  been  rendered  in  his  favor,  the  plaintiffs  appealed. 

The  case,  therefore,  presents  this  question,  whether  a  com- 
mercial firm  can  oppose  in  compensation  of  a  debt  dne  by  the 
firm  a  debt  due  to  one  of  the  partners ;  or  rather,  whether  such 
compensation  takes  place  by  operation  of  law. 

'^Phe  general  rule  according  to  the  Civil  Code  is,  that  the  debtor, 
in  solido,  cannot  oppose  the  compensation  of  what  the  creditor 
owes  10  his  co-deLtor.    Art.  2208. 

But  if  the  co-debtor  assents  to  the  compensation,  we  see  no  ob- 
jection to  the  doctrine  of  Pothier,  that  it  may  be  allowed  by  way 
of  exception.    Oblig.  pari  2,  No.  594. 
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It  is,  however,  contended,  that  the  compensation  took  effect  by- 
operation  of  law,  to  the  extent  of  McLean's  share  of  the  debt  due 
to  Byrne  at  least ;  and  to  that  effect  the  counsel  cited  Pothier  on 
Obligations,  No.  274,  Domat,  and  6  Toullier,  733. 

This  position  is  sustained  as  it  relates  to  ordinary  co-debtors, 
in  solido,  by  the  authorities  cited  by  the. counsel ;  and  also  by 
Duranton,  vol.  3,  Des  Gontrats  et  Donat.  No.  948.  But  in  rela- 
tion to  partnership  debts,  this  court  has  adopted  the  doctrine  of 
Toullier,  as  more  consonant  to  the  positive  enactment  of  the 
Code.  That  author  treats  a  commercial  |)artnership  as  an  arti- 
ficial being,  distinct  from  the  persons  of  which  it  is  composed. 

"  Les  crSaiices  de  la  sociil^  ne  peuverU  done  etre  compevs^es 
avec  les  dettes  de  chaque  assocU,  loraque  ces  dettes  n^orU  point 
eU  contracUes  pour  lexompie  de  la  societi^  maispour  son  compte 
particulier,  et  vice  versa.    7  Toullier,  378. 

This  is  the  view  of  the  question  which  the  court  took  in  the 
case  of  Blanchard  v.  Cole  et  al.    8  La*  153,  160. 

In  the  case  now  before  the  court,  if  Byrne  had  sued  the  firm, 
for  the  storage,  the  latter  might,  with  the  consent  of  McLean, 
have  availed  themselves  of  compensation  by  way  of  exception, 
but  that  compensation  did  not  take  place  by  operation  of  law  ; 
and  after  the  transfer  of  the  debt  to  Landis,  and  notice  to  the  firm, 
the  compensation  cannot  avail  the  defendants. 

See  also,  Smith  v.  Duncan  ^  Jackson^  1  Mart.  25,  and 
Thomas  v.  Elkins,  4  Mart.  378. 

Judgment  affirmed. 


AuGusTiN  Macarty  v.  Leonand  P.  Bureau.  1 ,5;  }w' 

109  510 


After  a  dilatory  exception  had  been  overruled,  defendant  filed  a  paper  in  these 
words:  ''To  the  jadjre,  Slc.  ;  the  answer  of,  &c.  says  that  the  action  of  plaintiff 
is  prescribed,  and  respondent  prays  that  the  petition  be  dismissed*  with  costs." 
Held,  that  this  must  be  considered  as  an  answer  to  the  merits;  that  though  pre- 
scription may  be  set  up  as  an  exception,  it  may  also  be  pleaded  as  an  answer, 
and  that  the  answer  not  denyini;  the  a1le|i[ations  of  the  petition,  they  were  pro- 
perly considered  as  admitted,  and  judgment  correctly  rendered  for  the  plaintiff* 
without  further  evidence. 

Fleas  of  the  general  issae  and  prescription  are  not  Inconsistent 
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Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Blachej  for  the  plaintiff. 

Josephs,  for  the  appellant  There  was  no  answer  to  the  merits. 
The  plea  of  prescription  is  a  peremptory  exception.  Code  of 
Pract.  art.  345.  The  Judge  should  have  required  proof  of  plain- 
tiff's claim^  The  plea  of  prescription  does  not,  like  that  of  pay- 
meat,  admit  the  existence  of  the  debt.  No  presumption  as  to  the 
merits  can  be  drawn  from  such  a  plea.  Civ.  Code,  arts.  2126,  et 
seq.  3494,  3496,  3515. 

Duaos,  on  the  same  side. 

MoRPHY,  J.  The  defendant  being  sued  for  four  months  rent 
of  a  store,  ending  on  the  30th  of  April,  1842,  at  the  rate  of  $100 
per  month,  interposed  a  frivolous  exception,  which  being  over- 
ruled, he  filed  a  paper  purporting  to  be  an  answer  to  the  plaintiff's 
petition,  in  which,  without  denying  the  facts  therein  alleged,  he 
pleads  prescription.*  This  plea  being  clearly  inapplicable,  as 
this  suit  was  begun  a  few  days  after  the  last  month  had  become 
due,  and  the  plaintiff's  allegations  not  being  denied,  there  was  a 
judgment  below  against  the  defendant,  from  which  he  has  ap- 
pealed. 

It  is  argued  by  his  coimsel,  that  the  plea  of  prescription,  being 
a  peremptory  exception  founded  on  law,  was  erroneously  decided 
by  the  Judge  to  be  an  answer  to  the  merits ;  and  that  he  erred 
also  in  not  requiring  the  plaintiff  to  prove  his  demand,  on  the 
ground,  that  the  plea  of  prescription,  like  that  of  payment,  is  an 
admission  of  the  existence  of  the  debt. 

The  Judge  did  not  err,  we  think,  in  deciding  that  the  paper 
filed  by  the  defendant,  after  his  dilatory  exception  had  been  over- 
ruled, was  what  it  purported  and  was  intended  to  be,  an  answer 


»  The  paper  filed  was  ia  these  words  :  % 

«  To  the  Hon.  the  Parish  Court  in  and  for  the  Parish  and  City  of  New  Orleans, 
State  of  Louisiana :  The  answer  of  Leonard  P.  Bureau,  of  the  City  of  New  Orleans, 
to  the  petition  of  An^ustin  Macarty,  says,  that  the  action  brought  by  said  plaintiff 
is  prescribed  by  law  ;  and  respondent  prays  that  plaintiff's  petition  may  be  dismiss- 
ed, with  costs.  J'  Marckl  Ducros,  Attorney  for  defendant" 

The  dilatory  exception  previoasly  filed  and  overrnled  was  also  styled  by  the  at- 
orney :  **  The  answer  of  Leonard  P.  Bureau,  &c.  to^the  petition,  Slc." 
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on  the  merits.  It  was  so  called  and  treated  by  the  defendant ; 
and  the  suit  was  placed  on  the  ordinary  docket,  where  it  was 
reached  and  tried  only  seven  months  after.  Prescription  might 
have  been  set  up  as  an  exception ;  but  in  this  case  it  was  plead- 
ed as,  and  in  the  form  of  an  answer  to  the  plaintiff's  petition. 
We  are  of  opinion  that  the  plea  of  the  general  issue  and  that  of 
prascription,  are  not  inconsistent  with  each  other.  Had  the  de- 
fendant denied  the  facts  set  forth  in  the  petition,  the  plea  of  pre- 
scription would  not  have  waived  the  general  issue,  so  as  to  re- 
lieve plaintiff  from  the  necessity  of  proving  his  demand.  7  La. 
85.  But  in  this  case  the  answer  contains  no  such  denial.  No 
proof  was  therefore  necessary,  and  the  Judge  properly  considered 
the  facts  as  admitted.  But  the  counsel  contends,  that  as  the 
plaintiff  thought  proper  to  ihtroduce  a  witness,  his  testimony, 
which  cannot  be  divided,  shows,  that  the  defendant  owes  only 
$300.  This  witness  stated,  that  he  presented  the  account  for  the 
rent  to  Bureau,  who  answered  that  he  had  no  money  for  the 
amount;  that  he  would  give  security  to  the  plaintiff, Tor  the 
payment  of  $300;  and  that,  as  to  the  last  month,  he  was  not  to 
pay  it,  as  he  had  delivered  the  keys  of  the  store  to  some  one 
whom  he  did  not  name,  &c.  This  testimony  does  not  prove  that 
the  defendant  owes  no  more  than  $300,  but  only  that  he  expres- 
sed the  opinion,  on  some  ground  not  distinctly  stated,  that  he  did 
not  owe  the  last  month  of  his  rent.  It  leaves  in  full  force  the 
admission  resulting  from  his  failure  to  deny  the  facts  alleged  in 
the  petition,  which  show  his  liability  for  the  whole  amount 
claimed. 

Judgment  affirmed* 
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Alexander  Hivert  v.  Elizabeth  Rose  Jean  Pierre  Fir* 

MiN  Lacaze. 

Where  a  judgment  rendered  below  is  affirmed  on  appeal,  bat  the  case  remanded  for 
the  purpose  of  ascertaioing  the  amouat  of  expenses  and  damages  dae  to  the  plain- 
tiff* for  the  reimboraement  of  jail  fees,  and  other  charges  incarred  in  taking  care 
of  the  property  in  dispute  pending  the  suit,  the  amoant  of  which  had  not  been 
liquidated,  though  the  right  of  the  plaintiff  to  recover  them  had  been  recognized 
in  the  judgment  of  the  lower  court,  the  surely  on  the  appeal  bond  will  not  be 
discharged.    There  is  no  change  in  the  judgment  appealed  from.    C.  P.  579. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 
Bodin^  for  the  plaintiff!  , 
Pepin,  for  the  appellant. 

Morphy,  J.    P.  A.  Charbonnet  has  appealed  from  a  judgment 
rendered  against  him,  as  surely  of  the  defendant  on  an  appeal  bond. 
The  only  defence  offered  to  the  rule  below  was,  that  the  decree 
of  this  court  having  amended  the  judgment  of  the  District  Court, 
the  appeal  bond  became  null  and  void,  in  as  much  as  it  could 
have  force  and  effect  only  in  case  of  an  affirmance  of  the  judg- 
ment appealed  from.    The  appellee  has  answered  this  objection 
by  referring  to  art.  579  of  the  Code  of  Practice,  which  provides 
that,  "  In  the  appeal  bond  it  must  be  set  forth,  in  substance,  that 
it  is  given  as  surety  that  the  appellant  shall  prosecute  his  appeal, 
and  that  he  shall  satisfy  whatever  judgment  may  be  rendered 
against  him,  or  that  the  same  shall  be  satisfied  by  the  proceeds 
^of  the  sale  of  his  estate,  real  and  personal,  if  he  be  cast  in  the  ap- 
^peal ;  otherwise,  that  the  surety  shall  be  liable"  in  his  place." 
Whether  under  this,  and  the  other  provisions  of  the  Code  of 
iPractiQe  on  the  subject,  it  be  true  that  no  recovery  can  be  had  on 
.an  appec^l  bond,  in  case  there  is  a  change,  however  slight,  in  the 
judgmeut  appealed  from,  it  is  unnecessary  to  decide  in  this  case, 
,AS  on  tunu(ig  to  the  decision  we  find,  that  the  judgment  of  the 
District  Court  was  actually  affirmed  with  costs.    '6  Robinson, 
.337.    »It  is  true,  that  the  case  was  remanded  to  the  lower  court ; 
Sbut.this  was  doneiOiily  for  the  purpose  of  assessing  the  amount 
of  expenses  and  damages  due  to  the  plaintiff.    The  judgment  of 
the  District  Court  bad  recognized  his  right  to  obtain  the  reimburse- 
ment of  jail  foes,  mA  other  charges,  incurred  for  the  keeping 
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and  taking^  care  of  the  sl^ve  duribg  the  pendency  of  the  suit,  but 
without  liquidating  the  same.  So  far  as  the  judgment  was  cer- 
tain and  susceptible  of  being  executed,  it  was  absolutely  affirmed 
by  this  court;  but  instead  of  reserving  plaintiff's  right  to  claim 
his  expenses  and  damages  in  a  separate  action,  which  might 
have  been  done,  it  was  thought  best  to  remand  the  case  that  they 
might  be  assessed  in  the  present  suit.  We  do  not  consider  this 
as  a  change  in  the  judgment  appealed  from.  It  was  affirmed  as 
given,  and  will  be  execute^  in  the  same  manner  as  if  no  appeal 
had  been  taken. 

Judgment  affirmed. 


John  R.  Marshall  v.  Wilmam  M.  Lambeth  and  others. 

Partnership  in  commendam  is  not  considered  by  the  Civil  Code  as  a  distinct  specieai 
of  partnership,  bat  rather  as  an  incident  or  accessory  which  may  bo  attached  to 
and  incorporated  with  all  kinds  of  partnerships.  The  partner  in  commendam  i» 
yiewed  as  a  partner  only  to  a  certain  extent.    C.  C.  2799,  2810,  2811,  2815. 

The  liability  of  a  partner  in  commendam  dose*  with  the  expiralioa  of  the  partner- 
ship, when  he  may  withdraw  the  funds  contribated  by  him  and  his  share  of  the- 
profits,  subject  only  to  the  debts  created  during  its  existence.  C.  C.  2812,  2847. 
And  where  the  partnership  was  formed  for  a  limited  period,  and  the  contract  re- 
corded in  the  office  of  the  Recorder  of  Mortgrages,  no  other  notice  of  the  dissolu- 
tion is  necessary. 

On  the  dissolution  of  a  partnership  in  commentfam,  the  acting  partner»  have  a  rights 
in  the  liquidation  of  the  partnership,  to  continue  to  use  the  social  name.  The 
partner  in  commendam  cannot  prevent  their  doing  so  ;  nor  can  the  knowledge  of 
the  latter  that  the  acting  partners  continued  to  use  it,  subject  him  to  any  liability. 
The  presumption  upon  which  liability  may  be  fastened  on  an  ordinary  retiring, 
partner  who  suflers  his  name  to  remain  as  part  of  the  firm,  that  the  partner8hip> 
was  trusted  upon  his  responsibility,  does  not  apply  to  a  partner  in  commendam^ 
whose  name  cannot  appear  in 'that  of  the  partnership,  and  whose  liability,  as  to- 
amountaod  duration,  is  determined  by,  and  may  be  ascertained  from  the  registry 
of  the  contract  which  the  law  requires  to  be  made.  So  long  as  he  does  none  of 
those  acts  which  by  law  impose  on  htm  the  liabilities  of  a  common  partner,  n» 
one  has  a  right  to  look  beyond  such  registry.    C.  C.  2819,  2820. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
The  petition  alleges,  that  William  M.  Lambeth,  William  E. 
Thompson  and  Charles  A.  Jacobs,  late  commercial  partners  trading 
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under  the  firm  of  W.  M.  Lambeth  &,  Thompson,  are  indebted  to 
the  petitioner  as  endorsee  before  maturity,  of  a  bill  of  exchange 
drawn  upon  the  firm  of  W.  M.  Lambetb  &,  Thompson,  which  was 
accepted  by  them  and  duly  protested  for  non-payment  The  plain- 
f  iffprays  for  a  judgment  against  the  defendants,  in  solido.  The  bill 
is  alleged  to  have  been  dated  on  the  26th  April,  1841,  and  to  have 
been  payable  nineteen  months  after  date,  on  the  29th  November, 
1842. 

Jacobs  filed  a  separate  answer,  pleading  a  general  denial,  and 
specially  denying  that  he  was,  at  the  time  of  the  acceptance  of  the 
bill  sued  on,  or  at  any  time,  a  commercial  partner  in  the  house 
of  W.  M.  Lambeth  &,  Thompson,  or  in  any  manner  liable  for 
said  acceptance. 

There  was  a  judgment  against  Lambeth  and  Thompson,  from 
which  no  appeal  was  taken.  From  a  judgment  in  favor  of  Ja- 
cobs the  plaintiff  has  appealed.  The  facts  of  the  case  are  set 
forth  in  the  opinion  delivered  by  Morpht,  J. 

By  a  notarial  act  offered  in  evidence  by  the  plaintiff,  executed 
on  the  16th  of  June,  1840,  it  appears,  that  the  partnership  in  com- 
mendam  was  dissolved  by  consent,  to  take  effect  from  the  1st  of 
March  preceding ;  that  Jacobs,  in  consideration  of  the  sum  of 
$205,000,  to  be  paid  as  specified  in  the  act,  conveyed  to  Lambeth 
&  Thompson  all  his  interest  in  the  partnership,  including  the 
capital  advanced  by  him  and  the  profits  to  which  he  was  enti- 
tled. This  act  contains  the  following  provision :  "  And  the  said 
William  M.  Lambeth  and  William  E.  Thompson  have  declared, 
that  they  do  hereby  bind  themselves  to  take  charge  of  the  liqui- 
dation of  the  business  and  concerns  of  the  said  partnership  in 
commendam  under  the  style  of  William  M.  Lambeth  & 
Thompson,  and  to  pay  all  the  debts  of  whatsoever  nature  or  kind 
of  the  said  firm,  hereby  further  binding  themselves  to  save  the 
said  Charles  A.  Jacobs  harmless  from  any  claim  or  claims  what- 
soever which  may  in  any  wise  be  made  against  the  said  firm  fi)r 
and  by  reason  of  any  debt  or  debts  of  the  said  firm ;  and  further 
promising,  that  the  said  Charles  A.  Jacobs  shall  never  be  troubled, 
nor  in  any  manner  called  upon  for  the  payment  of  said  debts,  or 
any  part  thereof." 

Dunbar,  for  the  appellant.    Partnership  in  commendam  is  but 
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a  modification  of  the  different  kinds  of  partnership.  Civ.  Ck)de, 
arts.  2810  to  2822.  A  commercial  partner  in  commendam  is 
t)ound,  as  a  general  commercial  partner,  except  so  far  as  he  is  pro* 
fected  by  the  provisions  of  the  Code.  The  only  difference  in  his 
favor  is,  that  he  is  not  bound  beyond  the  sum  contributed  by  him. 
Wherever  it  can  be  shown  that  A  general  partner  would  be  re* 
sponsible,  a  partner  in  commendam  will  be  liable  to  the  extent 
of  the  capital  contributed  by  him.  Though  the  power  to  use  the 
social  name  after  the  dissolution  be  considered  to  have  extended 
only  to  the  liquidation  of  the  business  of  W.  M.  Lambeth  & 
Thompson,  y6t  if  Lambeth  and  Thompson  exceeded  the  powers 
conferred,  Jacobs  must  be  held  responsible,  unless  it  be  shown, 
which  has  not  been  done,  that  plaintiff  was  aware  that  the  pow- 
ers had  been  thus  exceeded.  It  is  immaterial  that  Jacobs'  name 
does  not  appear  in  the  acceptance,  the  social  name  being  used. 
Story  on  Partnership,  168-169.  The  Civil  Code  does  not  pre- 
scribe what  shall  make  a  partner  in  commendam  liable  after 
dissolution — ^his  liability  growing  out  of  subsequent  matters  must 
be  regulated  by  the  general  commercial  law. 

Orymesj  for  the  defendant  Jacobs.  The  liability  of  the  part- 
ner in  commendam  terminated  when  the  partnership  ceased  to  ex* 
ist,  and  the  fund  furnished  by  him  wtis  released  from  all  liability 
except  for  debts  and  obligations  created  during  the  partnership. 
The  obligation  sued  on  is  dated  ten  months  after  the  expiration 
of  the  partnership.  After  the  defendant  Jacobs  had  ceased  to  be 
a  partner  tn  commendam,  he  had  no  control  over  the  general  part- 
ners as  to  the  social  name  they  might  use,  and  cannot,  conse- 
quently, be  liable  for  their  use  of  any  name.  His  retirement  did 
not,  per  m,  dissolve  the  general  partnership  existing  between  the 
other  partners,  who  had  a  right  to  continue  it  under  the  social 
name.    He  never  formed  an  integral  part  of  the  partnership. 

W.  M.  Randolph,  on  the  same  side.  No  notice  was  necessa- 
ry to  relieve  Jacobs  from  liability  after  the  expiration  of  the  part- 
nership in  commendam.  No  one  dealt  with  the  partnership  on 
bis  responsibility  but  those  who  had  seen  the  articles  of  partner- 
ship, which  limited  its  duration.  The  recording  of  them  was 
itself  notice  of  the  time  at  which  the  partnership  would  expire. 
Civ.  Code,  art.  2819.    A  partner  in  commendam  is  like  a  dormant 
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partner,  for  whose  protection  against  transactions  subsequent  to 
the  dissolution  of  the  firm,  no  notice  of  dissolution  is  necessary. 
Collyer  on  Part.  313,  and  note.    6  Go  wen,  634. 

MoRPHT,  J.  On  the  4th  of  August,  1838,  Wm.  M.  Lambeth 
and  Wm.  E.  Thompson  formed  a  commercial*  co-partnership 
with  Charles  A.  Jacobs,  under  the  style  of  W.  M.  Lambeth  ^ 
Thompson  ;  the  former  to  be  the  acting  and  general  partners, 
and  the  latter  a  partner  incammendam  to  the  extent  of  $160,000, 
which  he  paid.  The  partnership,  which  was  to  last  for  three 
years  from  the  1st  of  August,  1837,  was  duly  recorded  in  the 
office  of  the  Recorder  of  Mortgages,  On  the  16th  of  June,  1840, 
shortly  before  the  partnership  was  to  expire  by  its  own  limita- 
tion, it  was  dissolved  by  mutual  consent.  The  partner  in  com- 
mendam  withdrew  from  it,  conveying  and  setting  over  to  Wm. 
M.  Lambeth  and  Wm.  E.  Thompson,  all  his  rights,  claims  and 
interest  in  the  concern,  for  the  sum  of  $206,000.  They  assumed 
all  the  debts,  and  undertook  to  liquidate  the  affairs  of  the  partner- 
nership,  and  to  save  Charles  A.  Jacobs  harmless  from  all  claims 
whatsoever  that  might  be  made  against  the  firm.  Public  notice 
of  the  dissolution  of  the  partnership  was  given  in  August,  1840, 
when  Lambeth  and  Thompson  announced  that,  having  purchased 
the  entire  interest  of  their  partner  in  commendam^  they  would  in 
future  conduct  the  business  for  their  sole  account.  This  notice 
was  signed  W,  M.  Lambeth  ^  Thompson.  Under  this  firm 
they  continued  to  do  business,  and  made  no  change  in  their 
books  or  mode  of  carrying  on  their  affairs,  until  July,  1841,  when 
they  took  in  other  partners,  and  altered  the  name  of  their  firm  to 
that  of  Lambeth,  Thompson  &  Co.  During  the  period  of  the 
partnership  in  commendam^  and  ever  since,  Charles  A.  Jacobs 
has  had  an  office  in  the  same  building  with  Lambeth  and  Thomp- 
son, and  a  sign  on  the  outer  door  of  the  house. 

Some  time  after  the  expiration  of  the  partnership  in  comment 
dam,  to  wit,  on  the  26th  of  April,  1841,  W.  M.  Lambeth  & 
Thompson,  in  consideration  of  an  assignment  made  to  them  of 
two  judgments  obtained  against  some  of  their  customers,  accept- 
ed two  drafts  of  the  latter.  It  is  on  one  of  these  acceptances  that 
the  present  suit  has  been  brought,  and  that  Charles  A.  Jacobs  is 
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sought  to  be  made  liable.    There  was  a  judgment  below  in  his 
favor,  and  the  plaintiff  has  appealed. 

Charles  A.  Jacobs  being  shown  to  have  been  only  a  partner 
fit  c&mTnendam  of  the  firm  of  W.  M.  Lambeth  &  Thompson,  it 
is  by  no  means  clear  that  its  creditors  have  against  him  the  same 
right  of  action  which  they  can  exercise  against  the  firm.  The 
partnership  in  commendam  is  not  considered  by  our  Code  as  a 
separate  and  distinct  species  of  partnership,  but  rather  as  an  inci- 
dent or  accessory,  which  may  be  attached  to  and  incorporated 
with  all  kinds  of  partnerships,  and  the  partner  in  commeiidam  is 
viewed  as  a  partner  only  to  a  certain  extent.  Civ.  Code,  arts. 
2799,  2810,  2811,  2815.  In  the  country  from  whose  jurispru- 
dence we  have  borrowed  this  kind  of  contract,  the  partner  in 
commendam  is  considered  in  the  light  of  a  simple  furnisher  of 
funds,  {bailleur  de  fondSi)  liable  only  to  the  partnership  to  which 
he  binds  himself  to  pay  the  same,  and  it  has  been  a  question  of 
much  discussion  and  doubt,  whether  the  creditors  of  the  firm 
have  against  him  a  direct  action  in  their  own  name.  Thie  better 
opinion  seems  now  to  be,  that  the  creditors  have  no  such  action, 
although  they  can  compel  the  partner  in  commendam  to  pay  the 
amount  he  has  agreed  to  put  into  the  partnership,  by  exercising 
against  him  the  rights  of  the  acting  partners.  Rogron's  Com- 
ments on  art.  23  of  the  Code  de  Commerce.  Pothier,  de  la  Soci- 
^ti,  No.  202.  Pandectes  Franc,  v.  19,  p.  146.  Delangle,  Com- 
ment sur  les  Soci^tes  CommercialeS,  Nos.  267  to  293.  Admitting 
that  it  is  otherwise  under  the  articles  of  the  Civil  Code  of  this 
tState,  it  is  not  easy  to  perceive  how  Charles  A.  Jacobs  can  be 
made  liable  as  a  partner  in  commendam,  of  the  firm*  of  W.  M. 
Lambeth  &  Thompson,  on  an  acceptance  given  by  the  latter  ten 
months  after  the  dissolution  of  the  partnership  in  commendam, 
of  which  public  notice  was  given  in  the  newspapers.  This  no- 
tice was  not  even  necessary,  perhaps,  to  relieve  Jacobs  from  fu- 
ture liability ;  as  all  persons  who  had  dealt  with  the  firm  upon 
liis  responsibility,  knew,  or  ought  to  have  known,  from  the  recor- 
ded contract  which  informed  ihem  that  he  was  a  partner  incotn- 
tnendam^  xYifiX  his  connection  with  the  firm  was  to  last  only  three 
years  from  the  1st  of  August,  1837.  With  the  expiration  of  the 
partnership  his  liability  ceased,  and  he  bad  the  right  to  with- 
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draw  the  funds  he  had  put  in  it  and  his  share  of  the  profits,  sub- 
ject only  to  the  debts  created  during  its  existence.    Civ.  Code, 
arts.  2812,  2847.    The  petition  charges  Jacobs  as  a  general  part 
ner  of  the  firm  of  W.  M.  Lambeth  &  Thompson,  without  alleg- 
ing that  during  the  partnership,  or  since,  he  has  done  or  omitted 
any  act,  the  commission  or  omission  of  which  should  impose 
upon  him  the  liabilities  of  a  common  partner.    But  our  attention 
has  been  called  to  a  clause  in  the  act  of  dissolution  of  the  I6tli 
of  June,  1840,  which  the  counsel  for  the  appellant  construes  into 
a  permission  or  consent  given  by  Jacobs,  that  his  partners  should 
use  the  social  name  of  the  partnership  in  commendam^  in  the  li- 
quidation of  its  affairs.    He  contends,  that  by  giving  his  con- 
sent, and  afterwards  suffering  Lambeth  and  Thompson  to  use  the 
social  name  for  their  own  affairs,  he  has  made  himself  responsi- 
ble for  the  acceptance  sued  upon  ;  and  various  authorities  have 
been  referred  to,  showing  that  if  a  partner  withdraws  from  a  part- 
nership, and  yet  suffers  his  name  to  continue  and  stand  as  a  pari 
of  the  firm,  he  will  be  held  liable  notwithstanding  his  retirement. 
We  cannot  give  to  the  clause  relied  upon  the  meaning  attached 
to  it  by  the  counsel.    It  appears  to  us,  to  be  nothing  more  than  a 
stipulation  on  the  part  of  William  M.  Lambeth  and  William  E. 
Thompson,  to  undertake  the  liquidation  of  the  partnership  affairs 
and  to  save  Jacobs  harmless  from  all  claims  against  the  concern. 
They  had  an  undoubted  right,  without  his  consent,  to  carry  on 
such  liquidation  under  the  name  of  W.  M.  Lambeth  ic  Thomp- 
son, which  was  their  firm,  as  the  general  and  acting  partners  and 
not  that  of  the  partner  in  commendam,  in  whose  name  the  busi- 
ness could  not  be  carried  on.    Civ.  Code,  arts.  2810,  2820.    Ja- 
cobs could  not  prevent  Lambeth  and  Thompson  from  continuing 
to  use  that  firm  as  long  as  they  pleased,  as  his  admission  into  the 
partnership  on  the  footing  of  a  partner  in  commendatn  never 
made  him  an  integral  part  of  the  firm  ;  but  even  if  the  continued 
use  of  the  social  name  could  have  authorized  any  one  to  believe 
that  there  had  been  a  continuance  of  the  partnership  with  Jacobs, 
this  belief  must  have  been  completely  destroyed  by  the  public  no- 
tice given  in  August,  1840,  that  Lambeth  and  Thompson  would 
continue  to  do  business/or  their  sole  account^  under  the  firm  of  W. 
M.  Lambeth  &  Thompson.    How  then  can  it  be  pretended,  that 
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the  plaintiff  dealt  with  the  firm  upon  the  responsibility  of  Charles 
A.  Jacobs?  The  ground  upon  which,  in  other  partnerships,  li- 
ability may  be  fastened  on  a  retiring  partner,  who  suffers  his 
name  to  stand  as  a  part  of  the  firm,  is  the  supposition  that  the 
firm  was  trusted  upon  his  responsibility;  but  this  reason  cannot 
apply  to  a  partner  in  commendam,  whose  name  cannot  appear 
in  the  firm  adopted  by  the  acting  partners,  and  whose  h'ability, 
as  to  its  extent  and  duration,  is  determined  by,  and  can  be  ascer- 
tained from  the  registry  which  the  law  requires  to  be  made.  As 
long  as  the  partner  in  commendam  does  none  of  those  acts  which 
by  law  impose  upon  him  the  liabilities  of  [a  common  partner,  no 
one  has  a  right  to  look  beyond  such  registry.  Civ.  Code,  arts. 
2819,  2820.  No  liability  can  be  based  on  Jacobs'  knowledge  that 
the  social  name  continued  to  be  used  by  Lambeth  and  Thompson. 
He  had  not  the  means  of  preventing  them  from  using  it,  and  he 
had  a  right  to  eXpect,  that  every  person  dealing  with  them  upon 
his  responsibility  as  a  partner  in  commendam^  would  consult  the 
records  of  the  Recorder  of  Mortgages,  and  wotild  be  informed  that 
his  connection  with  that  'firm  had  ceased  since  August,  1840. 
We  can  attach  no  importance  whatever  to  the  circumstance  of 
Jacobs  having  had  an  office  in  the  same  building  in  which  his 
former  partners  kept  their  counting-room,  and  a  sign  upon  the 
same  door.  It  is  not  pretended  that  since  the  dissolution  of  the 
partnership  in  commendam^  Charles  A.  Jacobs  has  in  any 
way  or  shape  participated  in  the  profits  of  the  business  of  W. 
M.  Lambeth  &  Thompson.  We  can  |)erceive,  then,  no  ground 
whatever  upon  which  he  can  be  held  liable  to  the  plaiutiffs. 

Judgment  affirmed. 


Succession  of  Antoine  Pettavin— Marie  Anne  Louise 
BoNNEFOT  and  others,  Appellants. 

The  diird  leetion  of  Uie  lUt  of  13  March,  1837,  which  makes  it  the  duty  of  ex- 
ecaton,  &c.  *'  to  depoett  all  moneys  collected  by  them,  as  soon  as  the  same  shall 
come  into  their  hands,  in  one  of  the  chartered  banks  of  this  State,  or  in  one  of 
their  branches,  allowing  interest  on  deposits,  if  there  be  one  in  the  parish,  dtc,  and 
on  no  account  to  remove  said  deposit  or  any  part  thereof,  until  a  tableau  of 
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distribution  is  homolojpated,  or  unless  ordered  by  a  competent  court,  ^.c," 
under  the  penalty  of  being  condemned  to  pay  for  the  use  of  the  estate  twenty 
per  cent  per  annum  interest  on  the  amount  not  so  deposited,  or  withdrawn  with* 
out  order,  besides  all  special  damage,  and  of  dismissal  from  office,  being  highly 
penal,  must  be  rigidly  construed-  Where  there  is  no  bank  in  the  parish  in  which 
the  executors  reside  and  the  succession  is  under  administration,  paying  interest 
on  deposits,  the  executors  are  not  bound  to  deposit  the  funds,  the  object  of  the 
law  being  not  so  much  the  safety  of  the  funds,  as  the  rendering  of  them  produc- 
tive. 

In  proceedings  against  an  executor  to  render  him  personally  liable  for  debts  due  to 
the  succession  In  consequence  of  alleged  neglect,  it  is  for  him  to  exonerate  him- 
self by  showing  reasonable  diligence. 

The  mere  fact  of  not  bringing  suit  to  recover  a  debt  due  to  the  succession  is  not 
conclusive  proof  of  want  of  due  diligence  on  the  part  of  the  executor. 

Appeal  from  the  Court  of  Probates  of  Ascension,  Duffel^  J. 

Connely  and  Lawes,  for  the  appellants. 

llsley,  Nickollsj  A.  Duffel  and  J.  SegherSj  contra. 

BuLLARD,  J.  The  executors  of  the  last  will  of  Peytavin  hav- 
ing paid  all  the  debts  due  by  the  succession,  one  of  them  filed  a 
iableavy  according  to  which  they  proposed  to  distribute  the  bal- 
ance of  the  assets  in  their  hands  among  the  various  legatees,  the 
amount  of  the  assets  not  being  suflicient  to  pay  the  legacies  in 
full.  He  charges  himself  with  ten  per  cent  interest  on  the  sums 
in  hand,  but  with  this  reservation,  that  if  any  attempt  should  be 
made  to  render  llie  executors  liable  for  any  of  the  debts  mention- 
ed in  the  present  account,  or  to  render  them  responsible  for  any 
larger  amount  than  that  which  is  admitted  to  be  on  hand,  to  wit, 
•10,343  73,  then  the  interest  shall  be  stricken  out,  or  reduced  to 
five  per  cent. 

Various  oppositions  were  made  by  the  legatees  and  attorney  of 
absent  heirs,  which  it  is  necessary  to  notice  only  so  far  as  they 
have  been  insisted  on  in  argument  before  this  court,  after  having 
been  overruled  by  the  Court  of  Probates.  They  relate  princi- 
pally to  a  considerable  amount  of  outstanding  debts,  due  partly 
to  the  former  partnership  of  Reynaud  &  Peytavin,  and  partly  to 
the  estate  of  Peytavin  alone,  wl^ich .  the  opponents  contend  that 
the  executors  are  liable  to  account  for,  because  they  neglected  to 
make  the  collection  thereof. 

It  is  proper,  however,  to  dispose  of  the  demand  of  the  legatees 
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against  the  executors  for  the  penalty  of  twenty  per  ceilt,  which 
they  allege  has  been  incurred  in  consequence  of  the  executors  not 
having  deposited  the  money  of  the  estate  received  by  them,  in 
some  bank  paying  interest  on  deposits,  in  accordance  with  the 
act  of  1837.  That  statute  makes  it  the  duty  of  executors  and 
other  administrators  of  estates  to  deposit  moneys  belonging  there- 
to, ^  in  one  of  the  chartered  banks  of  this  State,  or  in  one  of  their 
branches,  allowing  interest  on  deposits,  if  there  be  one  in  the  par- 
ish," &c.,  under  the  penalty  of  twenty  per  cent  per  annum  inter- 
est on  the  amount  not  so  deposited,  or  withdrawn  without  order, 
and  dismissal  from  office.  We  are  clearly  of  opinion,  that  the 
executors  were  not  bound  to  convey  the  funds  out  of  the  parish 
where  they  resided,  in  order  to  deposit  them  in  bank ;  and  it  is 
shown  there  was  no  bank  in  the  parish  which  paid  interest  on 
deposits.  The  statute  is  highly  penal,  and  must  receive  a  rigid 
construction.  It  does  not  require  the  money  received  by  execu- 
tors to  be  deposited  in  bank,  unless  there  be  a  bank  which,  by  its 
charter,  pays  interest  on  deposits.  This  is  the  grammatical  con- 
struction of  that  clause  of  the  third  section,  which  makes  it  the 
duty  of  executors  and  administrators  to  deposit  the  funds  belong- 
ing to  estates  administered  by  them.  The  words,  "allowing  in- 
terest on  deposits,"  must  refer  to  the  word  "bank"  as  the  antece- 
dent, rather  than  to  the  word  "  branches,"  because  we  know  of  no 
bank  whose  branches  pay  interest  on  deposits,  when  the  mother 
bank  does  not..  The  object  of  the  Legislature  apparently  was, 
not  so  much  the  safety  of  the  funds,  as  to  render  them  productive 
during  the  delays  which  attend  the  final  "  winding  up"  of  es- 
tates. 

The  principal  questions  which  the  case  presents,  relate  to  the 
diligence  used  by  the  executors  in  collecting  a  considerable 
amount  of  outstanding  debts.  It  is  for  them  to  exonerate  them- 
selves by  showing  reasonable  diligence.  Such  is  the  well-settled 
doctrine  on  the  subject. 

The  first  item  to  which  our  attention  is  called,  for  which  it  is 
contended  the  executors  are  liable,  is  a  sum  of  $262  25,  set  down 
in  the  account  as  a  bad  debt  It  is  composed  of  a  number  of 
small  sums  due  by  different  persons,  for  moveables  purchased  at 
the  sale  of  the  property  belonging  to  the  succession.    It  is  not 
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shown  in  eyidence  at  what  time  the  debtors  became  incapable  of 
paying,  nor  why  they  were  not  required  to  give  good  security, 
nor  what  steps  have  been  made  to  coerce  payment. 

With  respect  to  the  debts  owing  by  Laroque  Turgean  and  Bar- 
thelemy,  which  were  due  before  the  death  of  the  testator,  the 
Parish  Judge  who  tried  the  cause,  was 'satisfied  with  the  degree 
of  diligence  used'  by  the  executors.  Both  became  insolvent,  and 
made  a  surrender  to  their  creditors.  The  claims  of  the  estate  of 
Peytavin  appear  upon  their /aUeaiur  of  distribution,  and  it  appears 
there  is  yet  due  a  part  of  the  debts,  which  will  probably  be  rea- 
lized. When  we  examine  all  the  evidence  exh  ibited  in  the  record, 
we  are  not  prepared  to  say  that  the  court  erred  in  coming  to  the 
conclusion,  that  the  executors  have  not  made  themselves  liable  by 
their  neglect. 

The  largest  item  contested  by  the  opposing  legatees  is  that 
of  $14,841,  due  to  the  late  firm  of  Reynaud  &  Peytavin.  This 
sum  appears  due  by  numerous  individuals  who  had  open  ac* 
counts  with  that  firm,  of  which  the  testator  was  a  partner.  They 
were  all  due  long  before  his  death.  The  whole  are  set  down  as 
bad  debts.  It  is  contended  that,  with  respect  to  a  large  part  of 
these  debts,  no  attempt  is  shown  to  collect  them.  We  do  not 
think  that  the  mere  fact  of  not  bringing  suit  for  a  debt,  is  conclu- 
sive against  the  executor.  To  sue  every  body  indiscriminately, 
however  hopeless  the  debt,  would  imprudently  involve  an  estate 
in  costs.  In  some  instances  in  the  case  before  us,  the  executors 
appear  to  have  been  advised  not  to  sue,  by  the  attorney  of  absent 
heirs.  Several  witnesses  were  examined  as  to  the  situation  of 
the  debtors  and  their  ability  to  pay,  and  the  Judge  concluded, 
from  the  whole  evidence  before  him,  that  it  would  be  unjust  to 
condemn  the  executors  to  account  for  any  part  of  that  mass  of 
petty  debts,  which  no  diligence  on  their  part  could  have  enabled 
thom  to  collect.  A  careful  examination  of  the  evidence  does  not 
authorize  us  to  say  that  he  erred. 

Thus,  it  appears  to  us,  there  is  a  trifling  error  of  two  hundred 
and  sixty-two  dollars  and  twenty  five  cents,  to  the  prejudice  of 
the  legatees.  But  this  is  more  than  made  up  by  a  voluntary  al- 
lowance of  interest  at  ten  per  cent,  instead  of  five,  upon  the 
whole  amount  in  the  hands  of  the  executors.    This  allowance 


Digitized  by 


Google 


MAY,  1844.  481 

Penny  and  Husband  ▼.  Christmas,  Tutor  and  another. 

we  have  seen,  was  made  on  the  condition,  that  the  execHtors 
should  not  be  held  liable  for  any  of  the  debts  mentioned  in  the  ac^ 
count  as  bad  debts.  Such  a  condition,  not  having  been  accepted, 
did  not  preclude  Ihe  legatees  from  making  opposition ;  but  we 
think  equity  forbids,  that  the  tableau  should  now  be  opened  for 
the  purpose  of  charging  the  executors  with  the  above  sum  ;  and 
as  the  parties  appear  to  have  acted  in  good  faith,  the  ends  of  jus<* 
tice  will  be  best  attained  by  affirming  the  judgment  of  the  Court 
of  Probates,  and  directing  the  distribution  of  the  funds  on  hand, 
including  the  arrearages  of  interest  at  ten  percent. 

Judgment  affirmed. 


Sarah  Ann  Penny  and  Husband  v.  Richard  T.  Christ- 
mas, Tutor,  and  Elizabeth  M,  Christmas,  Tutrix  of  the 
minor  heirs  of  Malachi  Weston. 

A  Court  of  Probatea  baa  jurisdiction  of  an  action  a(;ainst  minors  represented  by 
their  tutor,  for  property  in  the  possession  of  the  latter,  where  both  parties  claim 
under  a  bequest  made  by  a  common  ancestor  and  plaintiff  sues  for  a  partition. 

The  validity  and  e6ect  of  a  will  made  and  carried  into  execution  in  another  State, 
and  the  kind  of  estate  which  it  confers  upon  the  legratees  especially  as  to  person- 
al efieots  situated  in  that  State,  must  be  tested  by  the  law  of  the  domicil  of  the 
testator  and  not  of  the  legatees. 

In  the  construction  of  wills  money  ordered  to  be  invested  in  any  species  of  proper- 
ty for  the  purposes  of  a  bequest,  is  always  n^garded  as  such  property.  Money 
to  be  employed  in  the  purchase  of  land  is  treated  as  land. 

In  the  construction  of  wills  the  intention  of  the  testator  is  the  object  to  be  ascer- 
tained, and  the  language  used  by  him  must  be  understood  according  to  its  ordi- 
nary, popular  signification. 

A  testator  by  a  will  executed  in  the  State  of  South  Carolina,  where  he  resided, 
directed  a  certain  sum  '*  to  be  invested  in  the  purchase  of  slaves,  for  the  use  of 
S.  daring  her  life,  and,  after  her  death,  said  slaves  to  return  and  vest  forever  in 
her  sons  M.  and  R.,  and  the  heirs  of  their  bodies."  M.  and  R.  were  in  existence 
at  the  time  of  the  devise :  Heldt  that  the  object  of  the  testator  was  to  give  a 
life  estate  to  S.,  and,  after  her  death,  the  full  property  to  M.  and  R. ;  that  such 
a  disposition  is  valid  by  the  laws  of  South  Carolina,  where  the  common  law, 
modified  by  statutes,  prevails ;  that  by  the  laws  of  that  State  slaves  are  consid- 
ered personal  property  ;  that  M.  and  R.  had  an  estate  in  remainder,  to  be  en- 
joyed after  the  life  estate  of  S.  had  terminated,  but  which  vested  in  them  at  the 
creation  of  the  particular  estate  ;  and  that,  on  the  death  of  S.  and  the  terming- 
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tion  of  her  estate,  M.  and  R.,  or  their  heirs,  became  entitled  to  the  posBeasioa 
and  enjoyment  of  the  property  as  tenants  in  common. 
Where  property  acquired  under  a  will  executed  in  another  State  is  broaght  by  the 
legatee  into  thi^  State,  where  he  dies,  it  must  descend  accordinj^  to  the  laws  of 
this  State.  The  right  of  inheriting  property  situated  here  cannot  be  governed 
by  the  laws  of  another  State,  though  originally  acquired  and  brought  from  that 
State. 

This  action  was  instituted  before  the  Court  of  Probates  for 
the  parish  of  East  Feliciana.  The  Judge  of  that  court  having 
been  recused,  the  case  was  transferred  to  the  District  Court  of 
East  Feliciana,  and  the  District  Judge  having  been  also  recused, 
it  was  tried  before  Butler,  Special  Judge.  The  petition  repre- 
sents, that  the  plaintiff  Sarah  Ann  was  married  on  the  5th  of 
January,  1826,  to  Robert  Weston,  then  a  resident  of  the  parish 
of  East  Feliciana:  That  she  had  by  that  marriage  one  child, 
Robert  P.  Weston  :  That  her  husband,  Robert  Weston,  died  on 
the  22d  of  September,  1827,  intestate,  leaving  the  said  Robert  P. 
Weston,  who  survived  him,  his  universal  heir :  That  she  was 
married  to  her  present  husband,  Albert  G.  Penny,  on  the  21st  of 
December,  1830 :  That  her  son,  Robert  P.  Weston,  died  on  the 
4th  of  August,  1832,  leaving  her  his  universal  heir,  and  as  such 
entitled  to  all  the  rights  of  said  minor  to  the  undivided  moiety  of 
certain  slaves  bequeathed  to  his  father  by  William  Scott,  late  of 
the  State  of  South  Carolina,  with  their  increase,  as  well  as  to  all 
the  rights  of  said  minor  in  the  succession  of  his  father :  That 
Malachi  Weston,  Sen.,  the  grand-father  of  said  minor,  was  mar- 
ried to  Sarah  Scott  of  the  State  of  South  Carolina,  where  both 
resided  at  the  time  of  the  marriage,  and  until  the  year  1818, 
when  they  came  to  this  State,  and  settled  in  the  parish  of  East 
Feliciana  :  That  they  had  two  children  by  their  marriage,  Ma- 
lachi Weston,  Jr.,  and  Robert,  the  first  husband  of  the  petitioner, 
whom  they  brought  with  them  to  this  Slate,  with  certain  slaves 
(whose  names  are  given  :)  That  the  said  Malachi  Weston,  Sen., 
the  father  of  petitioner's  first  husband,  died  about  the  1st  of  Jan- 
uary, 1822,  leaving  his  widow  Sarah  Weston,  and  two  sons, 
Malachi  Weston,  Jr.  and  Robert  Weston,  his  only  legitimate 
heirs,  and  as  such  entitled  to  their  share  in  the  community  which 
existed  between  the  deceased  and  their  mother,  and  to  one  undi- 
vided half  of  said  slaves  and  their  increase :  That  the  said  slaves 
were  personal  property  in  the  State  of  South  Carolina,  and  by 
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virtue  of  the  marriage  of  Malachi  Weston,  Sen.  with  said  Sarah 
Scott  in  said  State,  belonged  exclusively  to  the  husband  as  his 
separate  property :  That  Sarah  Weston,  after  the  death  of  her 
husband,  on  the  6th  of  March,  1822,  caused  an  inventory  to  be 
made  of  the  property  left  by  him  (the  details  of  which  are  given,) 
but  that  she  did  not  include  therein  any  of  the  slaves  born  in 
this  State  from  those  brought  by  her  husband  from  South  Caro- 
lina, (the  names  of  the  slaves  born  in  this  State  being  given,)  nor 
the  crops  made  on  the  plantation  on  which  the  deceased  resided 
at  the  time  of  his  death,  as  she  was  bound  to  do,  but  that  said 
Sarah  Weston  and  her  son  Malachi  Weston,  Jr.  took  possession 
of  all  said  property,  plantation,  slaves,  <fcc.,  and  have  enjoyed  the 
same,  with  the  revenues  thereof,  since  the  death  of  Malachi  Wes- 
ton, the  father,  refusing  to  give  the  f)etitioner,  Sarah  Ann,  her 
legal  share  thereof,  to  wit,  one-half  of  said  slaves  and  their  in^ 
crease,  with  one-half  of  the  crops  made  by  their  labor,  and  her 
own  fourth  part  of  said  community  property  remaining  after 
payment  of  the  community  debts.  The  petition  alleges)  that  the 
said  Sarah  and  Malachi  Weston,  Jr.  must  have  made  enough 
from  the  labor  of  the  slaves  on  the  plantation  to  discharge  all  the 
separate  debts  of  the  deceased,  and  all  the  community  debts  ex- 
isting against  the  property,  and  to  leave  a  balance  exceeding 
$20,000,  to  one-half  of  which  the  petitioner  is  entitled,  and  to  se- 
cure which  he  has  a  privilege  upon  the  half  of  said  slaves  inheri- 
ted by  said  Malachi  Weston,  Jr. :  That  said  Malachi  Weston,  Jr. 
died  on  the  13th  of  July,  1838,  intestate  and  insolvent,  leaving  a 
widow  and  three  children :  That  the  widow  subsequently  acted 
as  natural  tutrix  of  her  minor  children,  but  that  having,  in  Au- 
gust, 1839,  married  one  Richard  T.  Christmas,  without  having 
convoked  a  family  meeting  to  determine  whether  she  should  be 
continued  as  tutrix,  she  has,  ipso  facto,  forfeited  the  right  to  act 
as  such  ;  and  that  said  Sarah  Weston  has  since  died. 

The  petition  further  alleges,  that  William  Scott  left  by  his  last 
will  the  sum  of  95000  to  be  expended  in  the  purchase  of  slaves 
to  be  settled  upon  said  Sarah  Weston  during  her  life,  and  the  fee, 
or  right  of  property  therein  to  be  vested  forever  in  equal  portions, 
in  said  Malachi  Weston,  Jr.  and  Robert  Weston,  and  the  heirs  of 
their  res])ective  bodies  :    That  certain  slaves  (whose  names  are 
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given,)  were  purchased  with  said  sum,  and  received  many  years 
ago  by  said  Sarah,  who  enjoyed  the  usufruct  thereof  and  pos- 
sessed the  same,  with  their  increase,  till  her  death !  That  the 
life  estate  of  Sarah  Weston  terminated  with  her  life  on  the  29th 
of  May,-1839,  from  which  time  the  petitioner  Sarah  Ann  alleges 
that,  as  the  only  heir  of  her  son,  she  has  been  entitled  to  claim 
the  one-half  of  said  slaves  and  of  their  increase,  the  other  half 
thereof  belonging  to  the  minor  children  of  said  Malachi  Weston, 
Jr.:  That  said  minors  are  named  William  S.,  Francis  P.,  and  Sarah 
E.  Weston  :  That  one  Carter  is  the  undertutor  of  said  minors : 
That  the  petitioner  has  a  right  to  a  partition  of  said  slaves  and  of 
their  increase.  The  petition  prays,  that  an  inventory  may  be 
made  of  the  separate  property  of  Malachi  Weston,  Sen.,  to  wit, 
of  the  said  slaves  and  their  increase,  and  of  the  property  belong- 
ing to  the  community  existing  between  the  said  Malachi  Westonj 
Sen.  and  Sarah  Weston,  consisting  of  the  plantation  on  which 
they  lived,  certain  slaves^  crops  of  cotton  and  corn,  moveables, 
ice. ;  that  a  curator,  ad  hoc,  may  be  appointed  for  said  minors 
and  be  cited  to  be  present  at  the  taking  of  said  inventory;  that 
the  legal  representatives  of  said  Sarah  Weston  be  also  cited  to 
appear ;  and  that  said  separate  end  community  property  be  se- 
questered until  the  decision  of  the  suit ;  that  a  tutor,  ad  hoc,  be 
appointed  to  the  minor  children  of  said  Malachi  Weston,  Jr.,  in 
order  to  effect  the  partition  of  said  slaves  and  their  increase,  and 
that  he  be  cited  to  answer  this  petition  ;  that  a  partition  of  said 
slaves  and  their  increase  be  made ;  and  for  general  relief,  d&c 
By  an  amended  petition  plaintiffs  prayed,  that  the  will  of  Wil- 
liam Scott,  or  a  certified  copy  thereof, might  be  recorded,  and  the 
execution  thereof  ordered.  Another  amended  petition  was  filed) 
which  it  is  unnecessary  to  notice. 

Richard  T.  Christmas  and  Elizabeth  M»  Christmas,  his  wife^ 
stating  themselves  co^tutors  of  the  minor  Sarah  Eli2a  Weston, 
excepted  to  the  action,  alleging  that  a  judicial  partition  should  be 
made  of  all  the  property  of  the  succession  and  a  settlement  of  all 
the  accounts  of  the  co-heirs,  which  is  not  prayed  fon  They  al- 
lege further,  that  all  those  who  should  have  been  made  parties 
have  not  been  joined  in  the  suit,  averring  that  Sarah  Weston 
was  married  to  one  Abijah  Croft,  by  whom  she  had  children,  all 
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of  whom  have  died  5  but  that  one  of  them,  John  Croft,  left  two 
children  ;  that  one  of  them,  Sarah,  married  William  Griffith,  and 
the  other,  Abiah,  died  in  1838,  leaving  two  legitimate  children, 
John  and  Abiah)  who  are  minors  represented  by  their  mother 
now  the  wife  of  Bailey  I).  Chaney,  all  of  whom  are  interested  in 
the  succession  of  Sarah  Weston,  the  mother  of  said  John  Croft, 
and  should  have  been  made  parties.  They  pray  that  the  suit 
may  be  dismissed,  ice.  An  exception  was  subsequently  filed  by 
the  same  parties  to  the  jurisdiction  of  the  court,  in  which  they 
allege,  that  the  action  is  a  petitory  one  to  recover  slaves,  not  al- 
leged to  appertain  to  any  succession,  but  to  be  in  the  possession 
of  the  respondents.  They  also  excepted  on  the  further  ground, 
that  the  minor  Sarah  Elilia  Weston  is  the  sole  owner  of  the  slaves 
derived  from  the  will  of  William  Scott,  being  the  sole  surviving 
heir  of  the  bodies  of  Robert  Weston  and  Malachi  Weston,  Jr., 
and  in  possession  of  said  slaves  as  such.  They  subsequently 
filed  an  answer  in  which,  after  a  general  denial,  they  aver  that 
Sarah  Eliia  Weston,  the  only  legitimate  child  of  Malachi  Wes- 
ton»  Jr.,  deceased,  is  the  only  person  entitled  to  the  slaves  sued 
for;  that  Sarah  Weston,  the  owner  of  the  life  estate  in  said  slaves 
survived  her  son  Robert  Wesion  and  her  only  child,  and  that 
when  the  life  estate  of  Sarah  Weston  subsequently  terminated  by 
her  death,  the  said  slaves  became  the  property  of  the  minor  chil- 
dren of  Malachi  Weston,  Jr. ;  and  that  the  said  Sarah  Eliza,  be- 
ing the  only  surviving  child  of  said  Malachi,  is  entitled  to  the 
whole  of  said  slaves  to  the  exclusion  of  all  other  persons.  The 
respondents  further  allege,  that  the  legacy  was  a  joint  one ;  and 
that  it  clearly  appears  from  the  will  to  have  been  the  intention 
of  the  testator,  that  the  slaves  directed  to  be  given  to  Sarah  Wes- 
ton during  her  life,  should  afterwards  vest  in  the  said  Malachi 
and  Robert  Weston,  or  the  heirs  of  their  bodies,  from  which  it  is 
evident  that  the  survivor,  at  the  death  of  Sarah  Weston  was  en- 
titled to  the  whole  of  said  slaves.  They  pray  that  plaintiffs' 
claim  may  be  rejected,  and  the  slaves  decreed  to  be  the  property 
of  Sarah  Eliza  Weston  ;  and  for  general  relief. 

Sarah  Croft,  assisted  by  her  husband  William  Griffith,  and  the 
mother  and  tutrix  of  the  two  minor  children  of  Abiah  Croft  de- 
ceased,  intervened.    They  denied  all  the  allegations  in  theplain^ 
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tiffs'  petition  not  specially  admitted.  They  averred,  that  the  late 
John  Croft  was  the  son  and  heir  of  Sarah  Weston  by  a  former 
marriage ;  that  Sarah  Croft,  now  Griffith,  and  the  two  minor 
children  of  Abiah  Croft,  deceased,  are  the  heirs  of  said  John  Croft ; 
that  the  property  inventoried  on  the  5th  of  March,  1S22,  belonged 
to  the  community  existing  between  Sarah  Weston  and  her  hus- 
band Malachi  Weston,  Sen.,  with  the  exception  of  certain  slaves 
(whose  names  are  given,)  who  belonged  to  the  said  John  Croft ; 
that  all  the  other  slaves  and  property  mentioned  in  the  petition 
were  the  separate  property  of  said  Sarah  Weston,  or  of  her  son 
John  Croft.  They  further  aver,  should  the  pretended  will  of 
William  Scott,  and  the  transfer  from  Oliver,  be  shown  to  be  gen- 
uine, and  the  slaves  be  identified  therewith,  and  the  will  and 
transfer  be  proved  to  have  been  executed  in  South  Carolina,  that 
neither  the  plaintiffs  nor  the  heirs  of  Malachi  Weston,  Jr.  have 
any  title  to  said  slaves  ;  because,  if  the  will  and  bill  of  sale  be 
construed  by  the  laws  of  the  State  in  which  they  were  intended 
to  be  carried  into  effect,  and  where  the  said  Sarah  Weston,  Ro- 
bert Weston,  and  Malachi  Weston,  Jr.,  all  resided,  they  are  null 
and  void  as  containing  a  substitution  and  fidei-commissum  ;  and, 
if  construed  by  the  laws  of  South  Carolina,  the  said  Sarah  Wes- 
ton, having  survived  the  said  Robert  Weston  and  Malachi  Wes- 
ton, Jr.,  became  the  absolute  owner  thereof. 

The  interveners  further  allege,  that  on  the  24th  of  December, 
1824,  Joseph  Scott,  in  whom  the  title  to  the  said  slaves  vested, 
conveyed  them  to  John  Croft,  the  ancestor  of  the  interveners ; 
that  he  left  them  in  the  possession  of  Sarah  Weston,  who  held 
possession  of  them  as  owner  for  more  than  fifteen  years  by  open, 
peaceable  and  uninterrupted  possession  ;  wherefore  they  plead  the 
prescriptions  of  five,  ten,  and  fifteen  years,  as  against  the  plain- 
tiffs and  their  co-defendants ;  averring  that,  if  the  said  Sarah 
Weston  be  not  entitled  to  said  negroes,  they  (the  interveners,) 
are,  as  heirs  of  John  Croft.  They  allege,  that  all  the  property 
mentioned  in  the  petition,  not  admitted  by  them  to  be  communi- 
ty property,  was  the  separate  property  of  said  Sarah  Weston. 
They  deny  the  heirship  of  the  plaintiff  Sarah  Ann,  or  her  right 
to  claim  any  thing  from  the  succession  of  Malachi  Weston,  Sen., 
otr  of  Sarah  Weston,  averring  that  the  only  partition  which  can 


Digitized  by 


Google 


MAY,  1844.  487 


Penny  and  Husband  v.  Christmas,  Tutor,  and  another. 

be  made  by  the  court  between  themselves  and  the  heirs  of  Mala- 
chi  Weston,  Jr.,  is  of  the  succession  of  said  Sarah  Weston,  and 
that  the  heirs  of  Malachi  Weston,  Jr.,  represented  by  their  tutor 
and  tutrix,  are  estopped  from  contesting  the  right  of  Sarah  Wes- 
ton to  the  negroes  described  as  her  separate  property  by  a  joint 
answer  of  Sarah  Weston  and  Malachi  Weston,  Jr.,  to  a  petition 
filed  against  them  by  the  plaintiffs  in  a  former  suit,  in  which 
those  respondents  alleged  the  said  slaves  to  be  the  separate  pro- 
perty of  said  Sarah.  They  conclude  by  praying,  that  the  plain- 
tiffs' demand  may  be  rejected,  and  that  the  estate  of  Sarah  Wes- 
ton, deceased,  including  the  said  slaves,  may  be  partitioned  be- 
tween their  co-defendants  and  themselves. 

So  much  of  the  petition  as  relates  to  any  other  property  than 
the  slaves  claimed  under  the  will  of  William  Scott  was  struck 
out,  by  consent.  It  was  admitted,  that  Christmas  and  wife  had 
been  appointed  tutor  and  tutrix  to  the  minor  children  of  Malachi 
Weston,  Jr.,  deceased,  they  having  been  made  parties  defendant 
on  the  motion  of  plaintiffs'  counsel :  That  William  S.  and  Fran- 
cis P.  Weston,  two  of  those  minors,  were  dead :  That  Robert 
Weston  married  Sarah  Ann  Kirklaud,  one  of  the  plaintiffs,  on 
the  6th  of  January,  1826,  and  had  issue  one  son,  Robert  P.  Wes- 
ton, who  survived  his  father  :  That  Robert  Weston,  the  father, 
died  on  the  22d  of  September,  1827,  and  Robert  P.  his  son,  on 
the  4th  August,  1832,  and  that  his  mother  survived  him,  having 
in  1830,  married  her  present  husband,  Penny  :  that  Malachi 
Weston,  Jr.  married  Elizabeth  M.  Howell,  by  whom  he  had  three 
children,  and  that  he  died  in  1838,  leaving  his  widow  and  three 
children  surviving ;  and  that  the  widow  married  R.  T.  Christ- 
mas :  That  Malachi  Weston,  Jr.,  and  Robert  Weston  were  the 
children  of  Malachi  Weston,  Sen.,  and  Sarah  Weston,  and  that 
they  are  the  persons  mentioned  in  the  will  of  William  Scott : 
That  Sarah  Weston  died  in  May,  1839,  having  survived  her  sons 
Malachi  and  Robert,  and  the  only  child  of  Robert,  leaving  the 
slaves  in  contest  and  their  increase  in  her  succession :  That  Mala- 
chi Weston,  Sen.,  and  his  wife  Sarah,  came  from  South  Carolina, 
where  they  were  married,  to  reside  in  this  Slate,  in  the  year  1818 
or  1819:  That  the  slaves  were  received  by  Sarah  Weston  after 
the  death  of  her  husband,  in  the  year  1823,  or  1824 :  That  Wil- 
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liam  Scott  died  in  South  Carolina  towards  the  end  of  1822,  or 
beginning  of  1823,  and  that  Joseph  Sco(t  was  his  executor :  That 
John  Croft  died  some  two  or  three  years  before  Sarah  Weston. 

The  case  having  been  taken  up  on  the  exceptions,  the  plea  to 
the  jurisdiction  of  the  court  was  overruled  ;  and  the  will  of  Wil- 
liam Scott,  of  which  a  duly  authenticated  copy  had  been  pro- 
duced, was  ordered  to  be  recorded  and  executed. 

On  the  trial  the  plaintiffs  offered  in  evidence  the  inventories  of 
the  estates  of  Sarah  Weston,  and  Malachi  Weston,  Sen. ;  the 
will  of  William  Scott ;  a  duly  certified  copy  of  the  statute  of  the 
State  of  South  Carolina,  of  19th  February,  1791,  entitled  an  act 
for  the  abolition  of  primogeniture  and  for  the  giving  an  equitable 
distribution  of  the  estates  of  intestates  and  for  other  purposes  j  and 
evidence  to  establish,  that  the  common  law  of  England,  except  so 
far  as  modified  by  statute,  prevails  in  that  State.  There  was  also 
an  agreement,  that  all  the  standard  authorities  on  the  common 
law  might  be  referred  to  as  evidence  of  that  law.  The  record  of 
the  suit  between  the  plaintiffs  and  Sarah  Weston  and  Malachi  W^- 
ton,  Jr.  was  produced  in  evidence ;  and  the  bill  of  sale  from  Oliver 
to  Sarah  Weston  for  the  negroes  purchased  under  the  bequest  of 
William  Scott,  dated  1st  July,  1823,  and  that  from  Joseph  Scott  to 
John  Croft,  dated  the  24th  of  December,  1824,  for  the  same 
slaves. 

The  clause  in  the  will  of  William  Scott  out  of  which  the  pre- 
sent action  arose,  is  in  these  words : 

**  I  request  and  do  hereby  empower  my  acting  executors  to  lay 
out  five  thousand  dollars  in  the  purchase  of  young  and  valuable 
negroes  for  the  use  of  my  sister,  Sarah  Weston,  during  her  life, 
and  after  her  death  said  negroes  to  return  and  vest  forever  in  her 
sons  Malachi  and  Robert  Weston,  and  the  heirs  of  their  bodies.'' 

There  was  a  judgment  below  ordering  the  slaves  to  be  parti- 
tioned equally  between  the  plaintiff  Sarah  Ann,  and  the  heirs  of 
Malachi  Weston,  Jr.  From  this  judgment  the  defendants  ap- 
pealed. 

Boylej  for  the  plaintiffs.  The  controversy  in  this  case  depends 
upon  the  legal  construction  and  effect  of  the  bequest  made  by 
William  Scott.  The  will  was  made  in  South  Carolina  where  the 
testator  lived  and  died,  where  his  executors  also  lived,  and  where 
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liis  will  was  probated.    1  he  mass  cf  his  property,  except  that 
portion  bequeathed  to  his  sister  Sarah  Weston  and  her  sons  Ma* 
lachi  Weston  and  Robert,  was  given  to  other  relatives  living  in 
Somh  Carolina.    There  is  no  principle  of  law  better  settled  than, 
that  all  rights  to  the  personal  estate  of  a  testator  must  be  govern* 
ed  by  the  law  of  the  place  where  the  bequest  is  made.    "  It  has 
its  rise,"  says  Story,  " in  the  comity  which  all  civilized  nations 
extend  to  each  other."    Conflict  of  Laws,  19, 30,  33,  36,  232,  233. 
The  interpretation  and  proof  of  wills  is  invariably  governed  by 
the  law  of  the  place  where  they  are  made     Ibid.  311,  315,  319, 
391.  394.    In  tlie  case  of  Dixon^s  Ex^rs  v.  Ramsay* s  Ex^rs^  3 
Cranch,  319,  the  Supreme  Court  of  the -United  Stales  decide,  in 
so  many  words,  the  principle  contended  for,  that  all  rights  to  per- 
sonal estate  under  a  will  are  to  be  governed  by  the  law  of  the  place 
where  the  will  is  made.    A  similar  case  is  to  be  found  in  the  Con- 
necticut Reports,  1st  vol.  p.  647.    Our  own  decisions  are  in-strict 
conformity.     In  an  early  case,  [Morris  v.  Eves,  11  Mart.  730,) 
Judge  Porter  asserts  the  doctrine  in  the  language  of  Emerigon, 
Traite  Des  Assurances,  ch.  4,  sect.  8.    Dig.  lib.  21,  fol.  2 :  "A  con- 
tract made  in  a  foreign  country  is  governed  by  the  laws  of  that 
country,  in  every  thing  which  relates  to  the  mode  of  construing 
the  meaning  to  be  attached  to  the  expressions  by  which  the  parties 
may  have  engaged  themselves,  and  the  nature  and  validity  of 
that  engagement."    In  the  case  of  Olivier  v.   TowneSj  2  Mart. 
N.  S.  93,  the  same  Judge  re-asserts  the  doctrine  and  refers  to 
Huberus,  of  whom  he  says,  "  that  his  authority  is  more  frequently 
resorted  to  than  any  other  writer  upon  this  subject,  because   he 
treated  it  more  extensively  and  with  greater  ability."    There  are 
two  cases  to  be  found  in  5  Mart.  N.  S.  that  of  Day  afid  Wife  v. 
Thibodeau,  p.  49,  and  Saul  v.  Bis  Creditors,  p.  587.    The  first 
declares,  that  a  will  valid  and  legal  according  to  the  laws  of  the 
country  where  it  is  made,  vests  a  title ;  while  the  last  confirms 
the  former  opinions  of  the  court,  and  lays  down  the  sole  excep- 
tion to  the  rule,  namely  :  ''  That  although  contracts  are  governed 
by  the  law  of  the  country  where  they  are  made,  yet  they  cannot 
be  enforced  to  the  injury  of  the  State  whose  authority  is  invoked 
to  carry  them  into  efiect."    In  the  case  before  us,  it  cannot  be  pre- 
tended  that  the  demand  of  the  plaintiffs,  if  granted,  would  bring 
Vol.  VII.  62 
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with  it  such  a  result.  It  is  unnecessary  to  refer  to  the  case  relied 
upon  by  the  adverse  counsel  from  3  Dallas,  369 ;  as  it  only  decides  a 
question  often  settled,  that  the  insolvent  law  of  one  of  the  States 
does  not  release  a  debtor  from  the  pursuit  of  his  creditor  in  any 
other.  The  reference  to  Huberus  in  the  note  is  good  authority 
for  the  plain tifis. 

What  are  the  rights  of  the  parties  to  the  present  action  under 
the  will  of  Wm.  Scott,  of  South  Carolina,  and  how  are  those  rights 
affected  by  the  laws  of  that  State  ?    It  is  in  proof,  that  the  com- 
mon law  of  England,  except  so  far  as  that  law  is  modified  by  the 
statutes  of  the  State,  is  the  law  in  force  there.    Much  of  our  diffi- 
culty in  ascertaining  the  rules  and  principles  of  that  law,  is  obvi- 
ated by  the  agreement  that  this  court  and  the  counsel  may  refer 
to  the  standard  law  writers  on  the  common  law.    It  is  also  in 
proof,  that  in  South  Carolina,  slaves  are  regarded  as  personal 
property.    From  2  Bay,  397,  it  is  shown,  that  the  statute  of 
Edward,  De  donis  candiiionalibusj  was  never  in  force  in  South 
Carolina ;  and  from  a  certified  copy  of  the  statute  law  in  relation 
to  "  Descent  and  Distribution,"  that  the  common  law  incident  of 
survivorship  in  cases  of  joint-tenancy  has  been  expressly  repeal- 
ed.   Using  the  technical  language  of  the  common  law  in  describ- 
ing the  bequest  in  his  will,  we  find  that  it  is  a  disposition  known 
as  an  executory  devise,  in  which,  from  the  anxiety  of  the  courts 
to  carry  into  effect  as  far  as  possible  the  intent  of  the  testator, 
larger  powers  were  yielded  to  the  testator  in  disposing  of  his  es- 
tate than  in  other  modes  of  conveyance.    It  needs  no  particular 
estate  to  support  it.    By  it  a  fee  simple,  or  other  less  estate,  may 
be  limited  after  a  fee  simple.    By  it,  a  remainder  may  be  limited 
of  a  chattel  interest  after  a  particular  estate  for  life  created  in  the 
same.    Chitty's  Blackslone,  vol.  1,  book  2,  p.  17.    Had  Wm.  Scott, 
by  grant  or  deed,  made  such  a  disposition  of  the  sum  of  $5000  to 
be  laid  out  in  negroes,  (which  all  admit  amounts  to  the  same 
thing  as  so  many  negroes,)  the  interest  given  would  have  been  a 
conditional  fee  at  common  law,  because  being  chattels,  they  would 
not  have  been  governed  by  the  statute  de  donisj  so  as  by  its 
operation  to  be  converted  into  an  entailed  estate  j  and  that  statute, 
according  to  Bay,  never  was  in  force  in  the  State  of  South  Caro- 
lina.   The  grantee  of  a  fee  conditional  at  common  law,  the  mo- 


Digitized  by 


Google 


MAY.  1844.  491 


Penny  and  Hiuband  ▼.  Christmaff,  Tutor,  and  another. 

ment  he  came  into  possession  as  owner ^  had  the  right  of  abso- 
lute disposal  of  the  property,  if  that  property  consisted  in  chattels ; 
if  of  real  estate,  the  moment  issue  was  born  to  him.  1  Blackstone, 
Book  2,  p.  113.  The  analogy  between  the  case  before  the  court 
and  the  old  conditional  fee  at  common  law,  is  adverted  to,  to  ex- 
plain the  error  into  which  one  of  the  counsel  for  the  defence  has 
fallen  in  contending,  that  by  the  common  law  Mrs.  Weston 
was  the  first  taker,  and  held  therefore  in  fee.  Had  the  convey- 
ance been  by  deed^  anl  not  by  last  testament^  giving  to  Mrs. 
Weston  and  the  heirs  of  her  body  the  property^  and  not  its  use, 
he  might  have  been  correct. 

But  the  disposition  of  William  Scolt  by  last  will  and  testament 
is  an  executory  devise^  and  is  now  governed  by  settled  rules. 
They  are  laid  down  clearly  and  distinctly  by  Blackstone,  1  vol. 
book  2,  marginal  page,  175,  in  these  words  :  "  By  executory  de- 
vise a  term  of  years  may  be  given  to  one  man  for  his  life,  and 
afterwards  limited  over  in  remainder  to  another,  which  could  not 
be  done  by  deed  ;  for  by  law,  the  first  grant  of  it  to  a  man  for  life, 
was  a  total  disposition  of  the  whole  term,  a  life  estate  being  es^ 
teemed  of  a  higher  and  larger  nature  that  any  term  of  years. 
And  at  first,  the  courts  were  tender,  even  in  the  case  of  a  will,  of 
restraining  the  devisee  for  life  from  alienating  the  term,  but  only 
held,  that  in  case  he  died  without  exerting  that  act  of  ownership, 
the  remainder  over  should  thetl  take  place ;  for  the  restraint  of 
the  power  of  alienation,  especially  in  very  large  terms,  was  in- 
troducing a  species  of  perpetuity.  But  soon  afterwards  it  was 
held,  that  the  devisee  for  life  had  no  power  of  aliening  the  term 
so  as  to  bar  the  remainderman,  yet  in  order  to  prevent  the  dan- 
ger of  perpetuities,  it  was  settled,  that  though  such  remainders 
may  be  limited  to  as  many  persons  successively  as  the  devisor 
thinks  proper,  yet  they  must  all  be  in  esse  during  the  life  of  the 
first  devisee,  for  then  all  the  candles  are  lighted  and  are  consum- 
ing together,  and  the  ultimate  remainder  is  in  reality  only  to  that 
remainderman  who  happens  to  survive  the  rest ;  and  it  was  also 
settled,  that  such  remainder  may  not  be  limited  to  take  effect  un- 
less upon  such  contingency  as  must  happen,  if  at  all,  during  the 
life  of  the  first  devisee."  The  devise  of  Wm.  Scott  is  in  accor- 
dance with  all  these  rules.     Mrs.  Weston  and  her  children  were 
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Jiving  at  the  date  of  the  will ;  and.  to  use  the  illustration  of  the 
author,  burnt  out  nearly  together,  the  sons  leaving  issue  compe- 
tent to  take  under  the  terms  of  the  devise,  living  at  the  time  of 
their  death.  In  note  23  to  the  same  page  of  Blackstone,  we 
find  this  language  from  Fearne,  the  highest  authority  on  this 
subject :  *'  It  has  long  been  fully  settled,  that  a  term  for  years,  or 
any  chattel  interest,  may  be  given  by  an  executory  devise  to  an 
unborn  child  of  a  person  in  existence  when  it  attains  the  age  of 
twenty-one;  and  that  the  limits  of  executory  devises  of  real  and 
personal  property  are  precisely  the  same."  Blackstone  again  says, 
p.  398 :  "  By  the  rules  of  the  ancient  common  law,  there  could  be 
no  future  property  to  take  place  in  expectancy  created  in  personal 
goods  and  chattels:  because  being  things  transitory,  &c.  But 
yet  in  last  wills  and  testaments^  such  limitations  of  personal 
goods  and  chattels  in  remainder  after  a  bequest  for  life  were  per- 
mitted, though  originally  that  indulgence  was  only  shown,  when 
merely  the  vsc  of  the  goods,  and  not  the  goods  themselves,  was 
given  to  the  first  legatee ;  the  property  being  deemed  all  the  time 
to  remain  in  the  executor  of  the  devisor.  But  now  that  distinc- 
tion is  disregarded :  and  if  a  man  either  by  deed  or  by  will 
limits  his  books,  or  furniture,  to  A.  for  life,  with  remainder  over 
to  B.  this  remainder  is  good." 

But  it  is  contended  that  the  will  contains  a  substitution.  Tes- 
ted even  by  the  laws  of  this  State,  there  is  no  substitution — the 
bequest  to  Sarah  Weston  is  but  of  an  usufruct.  Civ.  Code,  arts. 
525,  527,  532,  533.  But  the  will  must  be  governed  by  the  laws 
of  South  Carolina,  where  the  doctrine  of  the  Louisiana  and 
French  Codes  on  this  subject  is  unknown. 

Lobdell,  on  the  same  side.  The  bequest  gave  a  life  estate  to 
Sarah  Weston,  with  the  remainder  to  Malaclii  and  Robert  Wes- 
ton, as  tenants  in  common.  See  the  Statute  of  South  Carolina 
of  17  Feb.  1791.  2  Bay's  S.  C.  Rep.  397.  4  La.  94.  Young- 
blood  V.  Flagff,  11  La.  337.  Laprie  v.  Smithy  13  La.  91.  Bros- 
naham  v.  Turner^  16  La.  433.  Bevine  v.  Patton^  17  La.  589. 
4  Grifiith's  Law  Register,  846,  847,  848,  853,  866,  867.  I 
Brown's  C.  C.  274.  3  Ibid.  101.  Christian's  Notes  to  Black. 
Comm.  book  2,  p.  428.    Precedents  of  Wills,^  pp.  2,  160,  196, 
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197,  214,  253,  254,  2J3,  331,  357  to  370,  3S9,  398,  418,  419, 
448,  451,  458,  498,  504,  529,  633. 

Whether  the  will  be  cotistnied  according  to  the  laws  of  Eng- 
land, of  South  Carolina,  or  of  this  State,  the  fee,  or  absolute  or 
full  property  vested  in  Malachi  Weston,  Jr.  and  Robert  Weston. 
Cloutier  v.  Lecompte,  3  Mart.  485.  Farrar  v.  McCulcheon,  4 
Mart.  N.  S.  45.  Arnaud  v.  Tarbe^  4  La.  502.  Duplessis  v. 
Kennedy^  6  La.  271.  Clague  v.  Clague,  13  La.  1.  State  v. 
Bermudez,  13  La.  221 ;  and  17  La.  485.  Bernard  v.  Golden- 
bow^  18  La.  95.  Ibid.  2L  1  Robinson,  115.  Nouveau  Reper- 
toire, verbo^  Substitution.  5  Toullier,  book  3,  tit.  2,  ch.  1,  Nos. 
10,  504.  Civil  Code,  arts.  625,  527,  533,  534,  536,  1507,  1508, 
1509.  Story's  Conflict  of  Lawsj  pp.  19,  30,  33,  36,  232,  311, 
315,  319,  391,  394.     Blacks.  Coram,  book  2,  pp.  Ill,  113,  398. 

The  estate,  of  Sarah  Weston  terminated  with  her  life.  The' 
heirs  of  Malachi  Weston,  Jr.  and  Robert  Weston  are  entitled  to 
the  slaves  and  their  increase,  as  tenants  in  common ;  and  the 
plaintiff  Sarah  Ann,  as  the  universal  heir  of  her  son  Robert  P. 
Weston,  the  sole  heir  of  Robert  Weston,  has  a  right  to  a  parti- 
tion, and  to  be  put  in  possession  of  one-half  of  the  slaves  and 
their  increase.  Civ.  Code,  arts.  866  to  870,  873,  876,  8S0,  882, 
898,  903,  934  to  940,  932,  1214.     [Ticks  v.  Pope,  8  La.  554. 

A.  M,  Dunn  and  Preston,  for  the  appellants.  This  action 
must  be  dis  nissed  for  want  of  jurisdiction  in  the  Probate  Court. 
Badon  v.  Foucher,  15  La.  455.  The  will  of  Scott  relied  upon 
by  plaintiffs,  shows  that  the  property  in  dispute  does  not  belong 
to  the  succession  of  Sarah  Weston.  The  action  is  a  petitory  one, 
and  should  have  been  brought  before  a  court  of  ordinary  juris- 
diction. 

By  whatever  laws  the  case  is  to  be  governed,  one  universal 
principle  pervades  all  systems  of  jurisprudence  in  the  interpreta- 
tion of  wills.  The  intention  of  the  testator  must  be  sought  by 
the  interpretation  of  words  in  their  ordinary  acceptation. 

Here  the  testator  says :  "  I  request  and  empower  my  executor 
to  lay  out  85000  in  the  purchase  of  negroes."  Now,  negroes 
purchased  with  the  money  of  the  estate  belong  to  the  estate. 
Not  a  dollar,  nor  a  negro  is  conveyed  to  any  person  by  the  will. 
The  money  before  used,  and  the  negroes  affcrwards,  belonged 
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to  the  estate.  By  the  words,  "  for  the  use  of  my  sister  Sarah 
Weston,  during  her  life,"  the  testator  does  not  convey  a  life 
estate  in  the  negroes  to  her ;  he  does  not  bequeath  them  to  her 
for  a  term ;  he  gives  her  no  property  ;  but  requests  that  these 
negroes  be  provided,  at  the  expense  of  his  estate,  for  her  use 
during  her  life.  There  is  no  usufruct  created  ;  that  was  un- 
known to  the  laws  of  South  Carolina.  No  property  is  trans- 
ferred to  her  that  can  be  sold  by  her ;  there  is  only  property  pro- 
vided belonging  to  the  estate  of  the  testator,  which  she  is  autho- 
rized to  use.     No  estate  is  vested  in  her. 

The  next  words  are :  "  And  after  her  death  said  negroes  to 
return" — to  whom?  To  Malachi  and  Robert  Weston,  who 
never  owned  them?  No — to  return  to  their  owner,  to  the  estate 
of  William  Scott,  to  which  they  belonged,  and  out  of  which  the 
title  had  never  been  divested.  A  thing  returns  where  it  was ; 
not  where  it  never  was.  The  negroes  never  belonged  to  Mala- 
chi and  Robert  Weston,  and  therefore  never  could  return  to  them. 
They  belonged  to  the  estate  of  William  Scott  because  they  were 
purchased  with  its  funds,  and  therefore  could  at  all  times  return 
to  the  estate  from  which  they  temporarily  went.  The  word 
return  would  be  absurd,  if  applied  in  any  other  way. 

After  their  return  what  is  to  be  done  with  them?  He  requests 
thai  they  then  be  vested  in  Malachi  and  Robert  Weston,  and  the 
heirs  of  their  bodies.  The  whole  title  and  estate  is  then  trans- 
ferred to,  and  vested  in  them,  that  is  to  say,  "  after  the  death  of 
Mrs.  Weston."  The  will  says  so  in  so  many  simple  words. 
But  to  vest  in  them  after  the  death  of  Mrs.  Weston  means,  it  is 
said,  to  vest  in  them  before  her  death,  to  wit :  at  the  moment  of 
the  testator's  death. 

To  decide  that  the  gift  shall  vest  before  Mrs.  Weston's  death, 
when  the  testator  wills  that  it  shall  vest  after  her  death,  is  to 
decide  that  he  means  by  his  will  that  which  we  know  he  does 
not  mean,  and  that  he  wills  that  which  we  know  he  does  not 
toilL 

It  was  the  intention  of  the  testator  that  the  whole  property 
should  vest  in  his  grand-nephews  and  nieces,  because  he  gave 
the  whole  to  his  nephews  ;  and  the  heirs  of  their  bodies^  and 
not  to  their  heirs  generally.     The  defendants  are  the  whole 
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of  those  nephews  and  nieces.  He  did  not  intend  that  the  negroes 
should  in  any  event  go  to  strangers,  such  as  the  plaintiffs  are. 

It  is  contended  that  the  will  is  to  be  construed  by  the  laws  of 
South  Carolina.  If  so,  the  legacy  cannot  ascend  from  son  to 
mother. 

MiLse  and  Merrick^  for  the  intervenors.  The  will  must  be 
construed  according  to  the  laws  of  this  State  as  to  the  disposition 
in  favor  of  Sarah  Weston  and  her  son,  which  was  to  be  executed 
here.  Civ.  Code,  art.  10.  3  Rob.  262.  Story,  Conflict  of  Laws, 
i  280.  The  disposition  contains  a  substitution,  ox  fidei-commis- 
sumy  forbidden  by  the  laws  of  this  State.  The  slaves  being  in 
possession  of  Sarah  Weston  or  her  heirs,  they  have  a  right  to 
retain  them  against  persons  claiming  under  a  defective  title. 
Civ.  Code,  art.  1507.  4  Mart.  N.  S.  45.  4  La.  502.  13  La.  2. 
The  disposition  is  absolutely  and  entirely  void.  6  Toullier,  p. 
52,  No.  40. 

But  if  the  will  is  to  be  governed  by  the  laws  of  South  Caro- 
lina, still  the  whole  property  must  vest  In  Sarah  Weston,  an 
estate  tail  in  things  personal  having  been  given  to  her.  '*  Where 
an  estate  tail  in  things  personal,"  says  Blackstone,  (Chitty's  ed. 
book  2,  p.  398,)  "  is  given  to  the  first,  or  any  subsequent  pos- 
sessor, it  vests  in  him  the  total  property,  and  no  remainder  over 
shall  be  permitted."  Ibid.  p.  175,  note  9.  See  also  2  Kent's 
Comm.  352^361.  3  Tomlin's  Law  Diet,  verbo^  Tail,  pp.  664-5. 
1  Co.  Litt.  20.  1  Bro.  C.  R.  274.  2  Blackst.  114.  That  an 
estate  tail  was  created  by  the  bequest,  see  3  Tomlin's  Law  Diet. 
657.  3Salk.  338.  1  Inst.  28.  2  Id.  855,  5  Mod.  266.  3  Salk. 
237.    Dyer,  334. 

BuLLARD,  J.  The  last  will  of  William  Scott  of  South  Caro- 
lina, contained  the  following  clause,  out  of  which  the  present  con- 
troversy has  arisen  :  "  I  request  and  do  empower  my  acting  ex- 
ecutor to  lay  out  95000,  in  the  purchase  of  young  and  valuable 
negroes,  for  the  use  of  my  sister  Sarah  Weston,  during  her  life, 
and  after  her  death,  said  negroes  to  returnand  vest  forever  in 
her  sons  Malachi  and  Robert  Weston,  and  the  heirs  of  their 
bodies."  The  will  was  duly  probated  in  South  Carolina,  and,  in 
pursuance  of  the  above  recited  bequest,  that  sum  was  employed 
in  the  purchase  of  slaves,  which  were  conveyed  to  her  by  one 
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Oliver,  according  to  the  terms  of  the  will.  The  legatee  resided 
with  her  two  sons  in  Louisiana,  though  the  will  was  made  and 
probated,  and  the  testator  lived  and  died  in  South  Carolina, 
where  that  clause  was  carried  into  effect.  Sarah  Weston  died 
in  1S39,  in  possession  of  such  of  the  slaves  as  survivq[L  and  their 
increase.  Robert  Weston,  one  of  the  remainderm^  married 
the  present  plaintiff,  Sarah  Ann,  and  died,  leaving  one  child, 
Robert  T.  Weston,  who  afterwards  died  without  issue,  and  his 
mother,  the  present  plaintiff,  became  his  sole  heir  at  law.  In 
that  capacity  she  claims  in  this  suit  the  partition  of  the  slaves  in 
question,  between  herself  and  the  heirs  of  Malachi  Weston. 

Other  heirs  of  Sarah  Weston,  issues  of  a  former  marriage  with 
Croft,  intervene,  and  claim  to  participate  with  the  other  parties 
in  the  same  slaves,  alleging  that  they  were  the  property  of  Sarah 
Weston. 

The  court  below  being  of  opinion,  that  Sarah  Weston,  accord 
ing  to  the  laws  of  South  Carolina,  bad  but  a  life  estate,  with  re 
mainder  over  to  her  two  sons,  who  were  in  esse  at  the  time  of 
the  bequest,  as  tenants  in  common,  and  that  the  plaintiff  is  the 
sole  legal  representative  of  Robert  Weston,  one  of  them,  decreed 
a  partition  between  her  and  the  heirs  df  Malachi  Weston,  Jun., 
and  the  latter  have  appealed. 

It  is  first  urged  by  the  counsel  for  the  appellants,  that  the 
Court  of  Probates  erred  in  not  sustaining  the  plea  to  its  jurisdic- 
tion. He  contends,  that  the  heirs  of  Malachi  Weston  being  in 
possession,  and  the  parties  not  claiming  as  heirs  of  Sarah  Weston, 
the  action  is  essentially  petitory,  and  should  have  been  brought 
in  a  court  of  ordinary  jurisdiction.  He  relies  upon  the  case  of 
Badon^s  Heirs  v.  Foucher  et  aL,  15  La.  455. 

In  that  case  the  intervening  party  set  up  a  title  adverse  to  that 
of  the  original  parties  in  the  Court  of  Probates,  who  were  prose- 
cuting an  action  of  partition  of  property  held  by  them  as  co- 
heirs, and  this  court  held,  that  although  the  Court  of  Probates 
might  inquire  into  questions  of  title  arising  incidentally  between 
parties  litigating  before  it,  with  a  view  of  carrying  out  the  par- 
tition ;  yet  that  it  was  incompetent  to  pronounce  upon  the  ques- 
tion of  title  asserted  by  the  intervenors,  which  was  wholly  ad- 
verse 10  that  of  the  parties,  derived  from  a  different  source,  and 
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not  from  a  common  ancestor.  In  the  case  now  before  us,  the 
party  pleading  to  the  jurisdiction  traces  back  his  title  to  the  same 
source  with  that  of  the  plaintiff,  to  wit,  the  will  of  William  Scott. 
It  is  true,  the  property  to  be  divided  does  not  belong  to  the  estate 
of  Sarah  Weston,  and  the  parties  do  not  claim  as  her  heirs,  (ex- 
cept the  descendants  of  Croft,  whose  pretensions  will  be  noticed 
hereafter,)  but  both  the  heirs  ofMalachi  Weston,  Jun.,  and  of 
Robert  Weston,  claim  as  legatees  under  the  will  of  Scott.  The 
court,  therefore,  did  not  err  in  maintaining  its  jurisdiction. 

The  next  question  which  has  been  discussed  is,  whether  the 
lights  of  the  parties  are  to  be  decided  according  to  the  law  of 
South  Carolina,  or  that  of  Louisiana.  Although  the  legatees, 
Mrs.  Weston  and  her  sons,  were  residents  of  Louisiana,  yet  the 
testator,  William  Scott,  was  a  citizen  of  South  Carolina.  His 
will  was  made,  published,  probated,  and  carried  into  execution 
there.  Its  validity  and  effect,  and  the  degree  of  estate  which  it 
conferred  upon  the  legatees,  especially  as  it  relates  to  personal  ef- 
fects situated  in  South  Carolina,  must,  in  our  opinion,  be  tested  by 
the  law  of  the  domicil  of  the  testator  and  not  that  of  the  legatees. 
It  is,  therefore,  to  the  laws  of  that  State  we  are  to  look  for  guid- 
ance in  pronouncing  upon  the  rights  of  the  parties,  so  far  as  they 
depend  upon  the  will.  SCranch,  319.  Story,  Conflict  of  Laws, 
19,  30,  232-5. 

The  conveyance  of  Oliver  may  be  laid  out  of  view,  and  the 
parties  regarded  as  holding  directly  by  the  devise  in  the  last  will 
of  Scott,  although  it  purports  merely  to  direct  the  investment  of  a 
sum  of  money ;  for,  in  the  construction  of  wills,  money  ordered 
to  be  invested  in  any  species  of  property,  is  always  regarded  as  if 
the  property  itself  were  devised.  Money  to  be  employed  in  the 
purchase  of  land,  is  treated  as  land. 

In  the  construction  of  wills,  the  iutention  of  the  testator  is  to 
be  ascertained  and  followed,  and  the  language  used  by  him  to  be 
understood  according  to  its  ordinary,  popular  acceptation.  In 
the  case  now  before  us,  the  testator  directed  the  investment  of 
$5000  in  slaves,  "for  the  use  of  [his]  sister,  Sarah  Weston, 
during  her  life,  and  after  her  death,  said  negroes  to  return  and 
vest  forever  in  her  sons,  Malachi  and  Robert  Weston,  and  the 
heirs  of  their  bodies."    The  intention  of  the  testator  appears  to  us 
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quite  clear.  It  was  to  give  a  life  estate  ia  the  slaves  to  his  sister, 
and  the  full  property  in  them,  or  the  fee,  after  her  death,  to  his 
two  nephews,  who  were  in  existence  at  the'  time  of  the  devise; 
and  the  question  is,  whether  such  a  testamentary  disposition  be 
valid  by  the  laws  of  South  Carolina,  and  what  degree  of  estate 
vested  in  the  two  sons,  and  when  did  it  vest. 

It  is  admitted  that  the  common  law  of  England,  modified  by 
statute,  prevails  in  that  State  ;  and  that  we  may  refer  to  standard 
works  upon  that  system  of  jurisprudence  for  information  on  this 
subject.  Slaves,  it  is  also  shown,  are  considered  in  South  Caro- 
lina as  personal  property  or  chattels. 

Robert  and  Malachi  Weston  we  have  said,  had  an  estate  in  re- 
mainder, which  is  defined  to  be  an  estate  limited  to  take  effect 
and  be  enjoyed  after  another  estate  is  determined.  1  Blackstone, 
book  2,  chap.  11.  Both  their  interests  are  in  fact  only  one  es- 
tate; the  present  term  of  years,  and  the  remainder  afterwards, 
when  added  together,  being  equal  only  to  one  estate  in  fee- 
They  are,  indeed,  different  parts,  but  they  constitute  but  one 
whole.  They  are  carved  out  of  one  and  the  same  inheritance. 
They  are  both  created,  and  may  both  subsist  together ;  the  one 
in  possession,  and  the  other  in  expectancy.  Ibid.  Loco  citato. 
We  learn  from  the  same  authority,  that  if  A.  be  tenant  for  hfe,  re- 
mainder toB.  in  esse,  the  remainder  is  vested  in  him  at  the  crea- 
tion of  the  particular  estate. 

According  to  these  principles,  which  it  appears  from  authorities 
before  us,  are  recognized  by  the  courts  of  South  Carolina  as  ex- 
isting in  that  State,  we  do  not  doubt,  that  the  estate  in  remain- 
der vested  in  Malachi  and  Robert  Weston ;  and  that,  on  the  death 
of  their  mother,  and  the  termination  of  the  particular  estate,  they 
or  their  heirs  had  a  right  to  the  possession  and  enjoyment  of  the 
estate  as  tenants  in  common.  See  statute  of  South  Carolina,  in 
the  record. 

The  pretensions  of  the  heirs  of  Croft,  childen  of  Sarali  Weston 
by  a  former  marriage,  rest  upon  the  hypothesis  that  the  slaves 
vested  in  full  property  in  Sarah  Weston,  in  whose  right  they 
claim,  and  that  they  descended  to  be  equally  divided  between  all 
her  heirs,  according  to  the  laws  of  Louisiana.  They  contend, 
that  the  will  of  Scott  contains  a  substitution,  which  is  reprobated 
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by  our  laws,  and  that  consequently  the  full  property  vested  in 
Sarah  Weston.  It  is  not  so  clear  that  even  according  to  our 
laws,  the  disposition  in  the  will  would  be  regarded  as  a  substitu- 
tion. The  testator  might  well  give  to  one  tha  usufruct,  and  to 
another  the  full  property ;  and  the  testament  might  bear  that  con- 
struction, as  that  appears  to  have  been  manifestly  the  intention 
of  the  donor.  Be  that  as  it  may,  we  are  clearly  of  opinion  that 
the  validity  of  the  will,  and  the  title  of  the  parties  under  it,  are 
to  be  settled  according  to  the  law  of  South  Carolina,  and  not  that 
of  Louisiana. 

But  it  is  only  as  to  the  degree  of  interest  acquired  by  Mrs.  Wes- 
ton, and  her  sons  under  the  will,  that  the  law  of  South  Carolina 
is  to  govern.  When  the  property  was  brought  into  this  State, 
and  one  of  the  co-proprietors  died,  his  title  descended  according 
to  the  law  of  Louisiana.  Whoever  was  his  heir  according  to 
our  laws,  became  at  once  vested  with  all  his  property  situated 
here,  wherever  it  may  have  been  acquired,  or  by  whatever  title 
held.  On  the  death  of  Robert  Weston,  his  eon,  who  survived 
him  was  seized  at  once  of  his  right  in  the  slaves  in  question ; 
and  on  his  death,  his  mother  succeeded  to  his  rights  in  the  same 
way.  We  cannot  adopt  the  laws  of  South  Carolina  as  to  the 
right  of  inheriting  property  situated  here,  although  originally  ac- 
quired in  and  brought  from  that  State.  The  laws  of  no  State 
can  have  such  extra-territorial  operation,  or  give  such  a  direction 
or  destination  to  personal  property  acquired  within  its  limits 
when  afterwards  removed  from  it,  as  to  derogate  from  the  laws 
regulating  the  distribution  of  estates  in  the  State  to  which  it  may 
have  been  removed.  We  are  not  to  look  to  the  laws  of  South 
Carolina  to  ascertain  who  is  the  heir  of  Robert  Weston,  in  rela* 
tion  to  particular  property  brought  by  him  or  his  mother  from 
that  State,  and  of  which  he  died  possessed  here. 

We  conclude,  that  the  court  below  did  not  err  in  coming  to  this 
conclusion,  and  in  decreeing  a  partition  between  the  plaintiff  Sa- 
rah Ann  Penny,  and  the  heirs  of  Malachi  Weston. 

Judgment  aJlrmecL 
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Andrew  P.  Simpson  v.  Valerien  Allain,  late  Sheriff. 

Where  the  retani  made  by  an  officer  on  a  f.  fa.  recites  that  his  predecessor  had 
seized  in  the  bands  of  A.  in  bis  capacity  of  Sheriff,  certain  notes  or  bonds,  bnt 
they  were  not  actually  seized  and  taken  into  possession  by  the  officer,  but  were 
kept  by  A.  and  subsequently  handed  over  to  his  successor  in  office,  there  is  no  le- 
gal seizure.  Per  Curiam :  The  officer  should  have  taken  the  notes  or  bonds 
into  his  possession,  or  at  least,  have  called  upon  A.  for  their  delivery,  when,  in 
case  of  his  refusal,  the  plaintiff,  so  long  as  a/,  fa,  remained  in  the  hands  of  the 
officer,  would  have  been  entitled  to  his  remedy  under  sect.  13  of  the  Statute  of 
20th  March,  1839. 

To  make  a  legal  and  valid  seizure  of  tangible  property,  in  the  hands  of  a  debtor  or 
of  a  third  person,  by  which  the  seiziug  creditor  may  acquire  a  privilege  on  the 
thing  seised,  the  sheriff  must  take  the  object  into  bis  possession.  The  10th  sect, 
of  the  Statute  of  lOih  February,  1841,  provides  for  the  only  exception  to  this  rule 
where  the  property  is  in  the  possession  of  one  of  the  Sheriffi  created  by  it  under 
a  previous  seizure. 

The  remedy  given  by  sect.  13  of  the  act  of  20th  March,  1839,  is  applicable  only 
where  the  plaintiff  has  applied  for  a  writ  of  ji.  fa. 

Bonds  received  by  a  Sheriff  in  his  official  capacity  should,  on  his  ceasing  to  act  as 
such,  be  delivered  to  his  successor. 

Appeal  from  the  District  Court  of  the  First  District,  jBm- 
chanauj  J. 

Hoffman^  for  the  plaintiff.  The  seizure  of  the  bonds  in  the 
hands  of  Ailain,  constituted  him  the  agent  of  the  Sheriff  for  their 
collection.  The  return  of  a^.  /a.,  after  seizure,  leaves  the  writ 
in  full  force.  5  Mart.  N.  S.  286-7.  2  La.  280.  2  Robinson, 
341-2. 

Deslix,  on  the  same  side. 

Bodin,  for  the  appellant,  contended  that  there  had  been  no 
valid  seizure  of  the  bonds  or  notes,  citing  Bacon's  Abridg.  verbo 
Execution,  A.  p.  685. 

Simon,  J.  The  pretensions  of  the  plaintiff  against  Valerien 
Ailain,  ex-sheriff  of  the  parish  of  Orleans,  are  founded  on  the  fol- 
lowing state  of  facts  and  circumstances  disclosed  by  the  record  : 
It  appears,  that  on  the  llth  January,  L843,  a  suit  was  instituted 
by  the  plaintiff  against  Adele  Wiltz,  and  her  husband  Evariste 
Wiltz,  and  against  Mary  Pailhes  and  her  husband,  to  recover  of 
them,  in  solido,  the  sum  of  $450,  with  interest  On  the  14th  of 
the  same  month,  the  defendants  Wiltz  confessed  a  judgment  for 
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the  amount  claimed  in  the  plaintiff's  petition,  whereupon,  on  the 
same  day,  a  final  judgment  was  rendered  and  signed  by  the  Dis- 
trict Court  in  favor  of  the  latter.  On  the  same  day,  (14th  Janu- 
ary, 1843,)  a  writ  oifi.  fa.  was  issued  on  the  judgment,  directed 
to  the  Sheriflf  of  the  District  Court,  which  was  returned  by  the 
deputy  sheriff  on  the  foqrth  Monday  of  February  following,  (the 
day  fixed  in  the  writ,)  in  the  manner  following,  to  wit :  *«  Re- 
ceived, 14th  January,  1843.  My  predecessor  had  seized  on  the 
same  day  in  the  hands  of  Valerien  Allain,  Esq.,  Sheriff  of  the 
parish  of  Orleans,  two  notes  or  bonds  of  Charlotte  Ganches,  favor 
of  Augier  and  0.  Cabornet,  received  by  Ae  said  Sheriff  Allain  in 
the  case  of  Adile  MontreuU,  wife  of  Evariste  Wiltz^  v.  Moreau^ 
dated  25th  June,  1842,  at  12  months,  one  for  $469  60,  and  the 
other  for  $  100.  No  other  property  found  to  seize,  after  due  de- 
mand of  both  parties."  In  the  mean  time,  the  suit  went  on 
against  Pailhes  and  wife,  a  judgment  by  default  was  taken 
against  them,  which  was  made  final  on  the  7th  of  March,  1843 ; 
and  the  record  shows  that  a  writ  of  fi.  fa.  was  issued  against 
Pailhes  and  wife  on  the  9th  of  August,  1843,  directed  to  the 
Sheriff  of  the  parish  of  Jefferson,  returnable  on  the  4th  Monday 
of  September,  but  not  yet  returned. 

It  does  not  appear  that  any  further  proceeding  was  had  against 
Wiltz  and  wife,  after  the  return  of  the  execution  first  issued 
against  them.  In  the  meantime,  the  bonds  seized  in  the  hands 
of  y.  Allain  became  due,  (25th  June,  1843,)  and  nothing  shows 
that  any  thing  was  ever  done  on  the  execution  issued  against 
Pailhes  and  wife,  when  on  the  24th  of  November,  1843,  (nearly 
nine  months  after  the  return  of  the  first  writ,)  the  plaintiff  pre- 
sented a  petition  to  the  court,  a  qua^  in  which  he  prays  that  Val- 
erien Allain,  late  Sheriff  of  the  Parish  Court,  in  whose  possession 
he  believes  the  credits  heretofore  seized  against  Mrs.  Wiltz  were 
at  the  time  of  the  seizure,  may  be  cited  to  answer  certain  inter- 
rogatories, which  were  answered  as  follows :  1st.  That  he,  V. 
Allain,  has  been  in  possession  of  two  bonds,  the  description  of 
which  corresponds  with  that  given  in  the  first  question,  in  both  of 
which  the  costs  of  suit  were  comprised. 

2d:  That'different  notes  of  seizure  were  lodged  in  his  hands  in 
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relation  to  said  bonds ;  that  the  one  from  the  District  Court  was 
not  the  first,  and  was  served  on  the  14ih  January,  1843. 

3d.  That  said  bonds  have  not  been  paid  in  his  hands.  That 
when  he  resigned  his  office  as  Sheriff,  he  delivered  them  over  to 
his  successor  in  office,  through  Armand  Pitot,  Esq.,  one  of  his 
attorneys,  and  that  he  has  not  held  or  seen  them  since. 

On  the  7th  of  December  ensuing,  on  plaintiff's  suggesting  to 
the  court,  that  there  was  an  error  in  Allain's  answer  to  the  sec- 
ond interrogatory,  it  was  ordered,  that  he  be  ruled  to  show  cause" 
why  plaintiff  should  not  contest  the  correctness  of  said  answer ; 
and  why,  notwithstanding  said  answers,  he,  said  Allain,  should 
not  pay  over  forthwith  fo  the  Sheriff  of  the  District  Court,  the 
sum  of  $569  69,  the  amount  of  the  two  bonds  seized  by  the  said 
Sheriff. 

On  the  trial  of  the  rule  several  witnesses  were  examined,  the 
purport  of  whose  testimony  goes  to  establish,  that  the  bonds  in 
question  were  delivered  by  Allain  to  Armand  Pitot,  as  one  of  the 
attorneys  of  his  successor ;  that  they  were  unpaid  ;  and  that  an 
order  of  seizure  and  sale  was  obtained  thereon  on  behalf  of  the 
new  Sheriff.  Pitot  testifies,  that  he  does  not  know  by  what 
authority  he  demanded  the  bonds  of  Allain,  but  that  he  was 
anxious  to  have  them  paid,  and  took  them  to  have  the  property 
sold.  He  also  states,  that  he  did  not  demand  the  bonds  of  Allain 
on  behalf  of  any  body ;  they  were  about  falling  due,  and  Allain 
told  hira,  that  as  he  was  the  Sheriff's  attorney,  he  had  better  take 
the  bonds.  That  he  did  so,  had  the  bonds  protested,  and  issued 
an  order  of  seizure  and  sale  thereon.  He  further  proves,  that  the 
right  of  Mrs.  Wiltz  in  said  bonds  was  sold  to  one  Leaumont  for 
ten  dollars. 

The  testimony  of  D.  Augustin,  (Allain's  successor  in  office,) 
shows  in  substance,  that  an  inventory  was  made  of  all  that  was 
handed  over  to  him  by  his  predecessor ;  that  the  two  bonds  are 
comprised  therein ;  that  Denis  and  Pitot  were  his  attorneys  as 
Sheriff;  and  that  Pitot  never  spoke  to  him  of  Allain's  handing 
over  the  bonds  in  question.  The  deputy  marshal  of  the  City 
Court  shows,  that  in  the  suit  of  Leaumont  v.  Mrs,  E.  Wiltz^ 
the  marshal  seized  all  the  rights  of  the  defendant,  Adele  Wiltz, 
in  the  suit  brought  by  her  against  Moreau,  which  were  sold  to 
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Leaumont  by  the  marshal  for  ten  dollars,  being  the  highest  bid. 
It  is  admitted,  that  in  the  suit  of  Dreux  v.  Mrs.  Wiltz  et  ah  a 
seizure  issued,  which  was  lodged  in  Allain's  hands,  and  subse- 
quently satisfied,  on  the  12th  of  December,  1842. 

The  Judge,  a  quo,  considering  that  the  defendant  Allain  was, 
under  the  evidence,  liable  for  the  amount  of  the  bonds  seized  in 
his  hands,  rendered  judgment  against  him  accordingly,  making 
the  rule  absolute  for  the  whole  amount  of  said  bonds  ;  and  the 
defendant  has  appealed. 

The  liability  of  the  appellant  to  pay  to  the  Sheriff  of  the  Dis- 
trict Court  the  amount  of  the  bonds  alleged  to  have  been  seized 
in  his  hands  for  the  benefit  of  the  plaintiff,  whilst  ihe  appellant 
was  Sheriff  of  the  parish  of  Orleans,  must  depend  upon  the  rights 
acquired  by  the  plaintiff,  by  virtue  of  the  action  of  the  Sheriff  of 
the  District  Court,  under  the  execution  issued  on  the  14th  of 
January,  1843.  If  he  acquired  none,  or  if  those  which  he  then 
acquired  were  subsequently  lost,  it  is  clear  he  cannot  recover. 

We  have  already  seen,  that  the  execution  under  which  it  is 
pretended  that  the  bonds  in  question  were  seized  in  the  hands  of 
the  appellant,  was  returned  on  the  fourth  Monday  of  February, 
1843,  and  that  no  further  action  was  had  upon  it.  The  return 
of  the  Deputy  Sheriff  who  states  what  had  been  done  by  his  pre- 
decessor, and  who  does  not  pretend  to  show  any  act  on  his  own 
part  in  the  execution  of  the  writ,  goes  no  further  than  to  show, 
that  his  predecessor  had  previously  levied  the  execution  by  sei- 
zing in  the  hands  of  the  appellant,  in  his  capacity  of  Sheriff  of 
the  parish  of  Orleans,  two  notes  or  bonds  made  in  favor  of,  and 
on  their  face  belonging  to  other  persons  than  the  defendants  in 
the  execution  ;  but  nothing  appears  to  have  been  actually  seized 
and  taken  by  the  officer  into  his  possession :  on  the  contrary,  the 
notes  remained  in  Allain's  possession,  who  continued  to  keep 
them,  and  who  subsequently  disposed  of  them  by  handing  them 
over  to  his  successor's  attorney.  Was  this  a  seizure  in  the  true 
sense  of  the  law  ?  It  cannot  be  pretended  that  the  proceedings 
had  by  the  Sheriff  of  the  District  Court  were  in  conformity  with 
the  10th  section  of  the  law  of  1841,  (B,  &  C.'s  Digest,  786,)  for 
the  bonds  had  never  been  seized  by  Allain,  and  were  not  in  his 
hands  subject  to  the  privilege  of  any  other  seizing  creditor ;  nay. 
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the  admission  contained  in  the  record  establishes,  that  the  sei- 
zure which  had  been  lodged  in  Aliain's  hands  was  satisfied  long 
before  the  plaintiff's  execution  was  issued.    Allain  did  not  keep 
the  bonds  as  garnishee,  as,  at  the  time  the  execution  was  levied, 
no  legal  step  whatever  was  taken  to  ascertain  for  whose  benefit 
he  held  them,  and  to  secure  their  production  whenever  necessary 
for  the  satisfaction  of  the  execution  under  which  the  Sherifi*  was 
then  acting.     Considering  those  bonds,  therefore,  as  property 
subject  to  be  seized  and  sold  to  satisfy  the  plaintiff's  execution,  it 
was  clearly  the  duty  of  the  Sheriff,  who  had  seized  them  (the  two 
notes  or  bonds,  &c,)  and  not  simply  the  right  of  the  defendants 
to  them,  and  who  thus  knew  where  they  could  be  found,  to  take 
them  into  his  possession,  or  at  least  to  call  upon  Allain  for  their 
delivery,  and,  in  case  of  his  refusal,  the  plaintiff,  as  long  as  the 
writ  of^./a.  was  in  the  hands  of  the  Sheriff,  would  have  been 
entitled  to  his  remedy  under  the  13th  section  of  the  law  of  1839. 
Bullard  &  Curry's  Digest,  p.  468.    But  nothing  of  this  kind  was 
ever  attempted ;   the  bonds  were  left  in  Allain's  hands,  and  a 
short  time  afterwards,  the  writ  was  returned.    In  the  case  of 
Gouheau  v.  New  Orleans  and  Nashvilh  Rail  Road  Company^ 
(6  Robinson,  34.5,)  we  held  in  substance,  that  in  order  to  make  a 
legal  and  valid  seizure  of  tangible  property,  from  which  the  sei- 
zing creditor  may  acquire  a  privilege  on  the  thing  seized,  it  is 
necessary  that  the  Sheriff  should  take  the  object  seized  into  his 
possession  ;  and  that  the  mere  levying  of  an  execution  upon  pro- 
perty found  in  the  hands  of  the  debtor  or  of  a  third  person,  with- 
out showing  that  the  Sheriff  took  it  into  his  actual  possession,  at 
least  when  he  levied  the  writ,  is  not  sufficient  to  confer  any  right 
on  the  creditor.    The  law  of  1841  already  quoted  is  perhaps  the 
only  exception,  when  the  property  is  in  the  possession  of  one  of 
the  Sheriffs  whom  it  creates,  and  by  whom  it  had  been  previ- 
ously seized.    Here  again,  no  attempt  was  made  by  the  Sheriff 
to  take  the  bonds  into  his  actual  possession.    The  only  evidence 
of  the  seizure  consists  in  the  written  statement  made  by  his  suc- 
cessor's deputy,  who  does  not  appear  to  have  ever  acted  under  the 
writ :  and,  under  such  circumstances,  we  are  constrained  to  say 
that  the  plaintiff  has  acquired  no  right  under  the  seizure  which 
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is  the  foundation  of  the  present  suit,  and  on  which  no  further 
action  was  had  either  before  or  after  the  return  of  the  execution. 

With  this  view  of  the  effect  of  the  seizure  relied  on  by  the 
plaintiff,  what  right  had  he  to  garnishee  the  bonds  in  the  hands 
of  Allain  nine  months  after  the  return  of  his  execution,  and 
during  the  pendency  of  the  second  execution  issued  at  his  re- 
quest against  Pailhes  and  wife  for  the  same  amount,  and  to  call 
upon  him  for  their  delivery,  or  for  the  payment  of  the  money? 
The  13lh  section  of  the  law  of  1839,  already  referred  to,  gives 
him  this  right  only  when  "the  plaintiff'  in  a  cause  has  applied 
far  a  writ  of  fieri  fadas.^^  Here  there  was  no  writ  oifi.fa,  in 
the  hands  of  the  Sheriff  of  the  District  Court,  at  the  time  the  in- 
terrogatories were  propounded  to  the  garnishee.  Nothing  had 
been  seized  by  virtue  of  the  first  writ.  In  the  mean  time,  certain 
other  circumstances  had  taken  place,  in  consequence  of  which 
the  bonds  were  no  longer  in  the  appellant's  possession  ;  and  we 
cannot  say,  that  it  was  his  duty  to  keep  them,  and  that  he  is 
bound  to  account  to  the  plaintiff  for  the  manner  in  which  those 
bonds  were  disposed  of  subsequently.  Leges  vigUantibus,  non 
dormientibus  serviunt. 

Under  this  opinion,  it  is  unnecessary  for  us  to  inquire  into  the 
legal  bearing  of  the  facts  established  by  the  appellant's  answers 
to  the  interrogatories,  and  by  the  testimony  of  the  witnesses.  It 
seems,  howeveir,  that  the  bonds  in  question  were  handed  over  by 
the  appellant  to  the  attorney  of  his  successor  in  office,  who  was 
the  person  to  whom  it  was  his  duty  to  deliver  them.    17  La.  22. 

But,  however  this  may  be,  it  is  clear,  that  if  any  person  has  a 
right  to  call  upon  him  to  account  for  those  bonds,  it  is  not  the 
plaintiff,  whose  rule  should  have  been  discharged. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  the  rule  ob- 
tained by  the  plaintiff  be  discharged,  with  costs  in  both  courts. 
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Tbe  Citizens  Bank  op  Louisiana  v.  Frederic  Buisson. 

Under  tbe  24th  sect,  of  the  act  of  the  1  April,  1833,  incorporating  tbe  Citizens 
Bank  of  Louisiana,  which  provides  **  that  aJl  property  mortgaged  to  the  bank 
for  any  purpose,  may  be  seized  and  sold,  at  any  time,  according  to  law,  in 
whosesoever  hands  or  possession  the  same  may  be  found,  notwithstanding  any 
alienation  thereof,  or  change  of  possession  by  succession  or  descent  to  heirs  or 
legatees  by  last  will  and  testament,  or  otherwise,  in  the  same  manner  as  if  the 
same  was  in  possession  of  the  original  mortgagor,"  the  bank  may  obtain  from  a 
court  of  ordinary  jurisdiction  an  order  of  seizure  and  sale  against  property  mort- 
gaged to  it,  though  in  possession  of  the  executor  of  the  mortgagor,  on  notifying 
the  latter  in  order  to  give  him  an  opportunity  by  paying  the  mortgage  debt,  to 
avoid  being  disturbed. 

Where  plaintiff,  having  prayed  for  an  order  of  seizure  and  sale  against  certain  pro- 
perty and  notified  defendant  as  executor  of  the  mortgagor,  subsequently  changes 
he  proceedings  to  those  via  ordinaria,  and,  representing  that  defendant  is  in 
possession  of  the  mortgaged  property,  prays  that  he  may  be  cited  and  for  a  judg- 
ment against  him  for  the  amount  of  the  debt,  and  in  case  of  his  failure  to  pay, 
ordering  the  property  to  be  sold,  the  judgment  should  direct  the  mortgaged  pro- 
perty to  be  sold,  unless  the  defendant  pay  the  mortgage  debt  The  defendant 
being  cited  in  the  proceedings  via  ordinaria,  merely  as  the  actual  possessor  of 
the  mortgaged  premises,  no  judgment  can  be  rendered  against  him  as  executor. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriany  J, 
Denis  and  Pitotj  for  the  plainti/Iis.  The  privilege  conferred 
on  the  Citizens  Bank  of  procuring  ihe  seizure  and  sale  of  pro- 
perty mortgaged  to  it,  though  it  have  passed  into  the  possession 
of  third  persons,  in  the  same  manner  as  if  still  in  possession  of 
the  original  mortgagor,  may  be  claimed  whether  the  Bank  pro- 
ceed via  executiva  or  via  ordinaria.  See  sect.  24  of  the  charter. 
Croghan  v.  Conrad^  11  Mart.  556.  Richard  v.  Bird^  4  La. 
307.  Curia  Filipica,  Executoria,  No.  1,  §  2.  3  Febrero,  2,  §  2, 
No.  115. 

Barihe,  for  the  appellant.  The  action  should  have  been  be- 
fore the  Probate  Court.  Code  of  Pract.  art.  924,  §  13.  2  La. 
256.  3  La.  277.  10  La.  219,  589.  The  words  according  to 
law,  used  in  the  24th  section  of  the  charter  of  the  Citizens  Bank 
confirm  this  position. 

Martin,  J.  Buisson,  the  executor  of  Pichot,  is  appellant  from 
a  judgment  which  rejects  his  pretensions  to  oppose  the  proceed- 
ings of  the  Bank,  tending  to  the  sale  of  several  lots  of  ground  in 
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the  city  of  New  Orleans,  mortgaged  in  his  lifetime  by  Pichot, 
a  stockholder  and  debtor  of  the  Bank,  Buissoa  being  in  posses< 
sion  of  the  premises. 

The  claim  of  the  Bank  was  resisted  on  the  ground  that,  being 
a  claim  for  money  against  the  estate  of  Buisson's  testator,  it  ought 
to  have  been  prosecuted  before  the  Court  of  Probates  of  the  parish 
of  Assumption,  in  which  parish  Pichot  was  domiciliated^  and 
in  which  his  succession  was  opened. 

This  exceptiofi  to  the  jurisdiction  of  the  Parish  Court  was  pro- 
perly overruled;  because  the  Bank  did  not  seek  a  judgment 
against  BiiissoUi  as  executor  of  Pichot,  but  asked  only  that  Buis- 
son,  being  in  possession  of  the  lots  mortgaged  by  Pichot,  should 
either  pay  the  mortgage  debt,  or  suffer  the  premises  to  be  sold. 

On  the  merits  Buisson  pleaded  the  general  issue  only. 

The  Parish  Court  gave  judgment  for  the  plaintiffs  against 
Buisson,  in  his  capacity  of  testamentary  executor,  for  the  amount 
of  their  claim,  to  be  satisfied  by  privilege  and  preference  out  of 
proceeds  of  the  sale  of  120  shares  of  the  capital  stock  in  the  Citi- 
zens Bank,  and  of  the  mortgaged  premises. 

The  claim  of  the  Bank  rests  on  the  24th  section  of  its  charter, 
which  provides, that  "all  property  mortgaged  to  said  corporation 
for  any  purpose,  may .  be  seized  and  sold  at  any  time,  according 
to  laWy  in  whosesoever  hhnds  or  possession  the  same  may  be 
found,  notwithstanding  any  alienation  thereof,  or  change  of- 
possession  by  succession,  or  descent  to  heirs  or  legatees,  by 
last  will  and  testament  or  otherwise,  in  the  same  manner  as 
if  the  same  was  in  the  possession  of  the  original  mortgagor" 

It  is  true,  that  the  property  mortgaged  to  the  Bank  must  be 
sold  according  to  law  ;  but  it  is  also  true,  that  it  may  be  sold  not- 
withstanding  any  change  of  possession  by  succession,  and  in 
the  same  manner  as  if  the  same  was  in  the  possession  of  the 
original  mortgagor.  Now  it  is  true,  that  there  has  been  a  change 
of  possession  by  succession,  and  the  premises  are  no  longer  in  the 
possession  of  the  mortgagor ;  but  the  charter  has  provided  that 
these  circumstances  shall  not  affect  the  rights  of  the  Bank.  An 
order  of  seizure  and  sale  was  therefore  correctly  taken,  and  notice 
given  to  the  person  in  possession,  with  a  view  of  affording  him 
the  opportunity  either  to  pay  the  mortgage  debt,  and  thus  avoid 


Digitized  by 


Google 


608  KEW  ORLEANS, 


Tha  Citizens  B^nk  of  Loaiaana  ▼.  Baiaaoo. 


being  disturbed,  or  to  suffer  the  Bank  to  sell  the  premises.  The 
circumstance  of  the  person  in  possession  being  the  testamentary 
executor  of  the  mortgagor,  could  have  no  influence  on  the  con- 
duct of  the  Bank,  it  being  an  absolutely  immaterial  one. 

The  bank  next  saw  fit,  for  reasons  which  do  not  appear,  and 
the  examination  of  which  would  be  useless,  to  change  their  pro- 
ceedings from  the  via  executiva  to  the  viaordinaria,  filing  a  sup- 
plemental petition,  in  which  they  cite  Buisson  as  the  person  in 
possession^  and  not  as  the  testamentary  executor  of  their  deceas- 
ed debtor,  and  pray  judgment  against  him  for  the  mortgage  debt, 
or  that  the  mortgaged  premises  be  sold  to  discharge  it. 

It  was  at  this  period  that  the  plea  to  the  jurisdiction  of  the  court 
'  was  interposed,  and,  as  has  been  already  said,  correctly  overruled. 
The  Bank  had  an  undoubted  right,  like  any  other  mortgage  cre- 
ditor, to  substitute  proceedings  in  the  via  ordinaria  to  those  in 
the  via  executiva^  to  which  it  had  at  first  resorted  ;  but  it  had  no 
right  to  pray  for  judgment  against  the  testamentary  executor  in 
his  said  capacity,  neither  did  they  so,  for  the  words  testamentary 
executor  do  not  appear  in  any  part  of  the  supplemental  petition, 
and  the  Judge,  in  our  opinion,  erred  in  giving  judgment  against 
a  defendant,  who  had  been  cited  merely  as  the  actual  possessor 
of  the  mortgaged  preruises,  for  a  sum  to  be  paid  by  him  in  his 
capacity  of  testamentary  executor. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed  ;  and  it  is  ordered  and  decreed,  that  unless 
Frederic  Buisson,  the  person  in  actual  possession  of  the  mortga- 
ged premises,  shall  pay  to  the  plaintiffs  the  sum  of  $6400,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from  the  first 
of  April,  1842,  until  the  llth  of  April,  1843,  and  from  thence  un- 
til paid  as  follows:  on  $240,  the  amount  of  instalments  due,  at 
the  rate  often  per  cent  per  year,  and  on  the  balance  of  said  sum 
of  $5400,  after  deducting  the  said  amount  of  instalments  due,  to 
wit,  on  the  sum  of  $5160,  at  the  rate  of  six  and  one-half  per 
cent  per  annum,  that  the  mortgaged  premises  may  be  sold  to  sa- 
tisfy the  claim  of  the  plaintiffs  as  aforesaid,  with  costs  in  the 
Parish  Court ;  those  of  the  appeal  to  be  borne  by  the  plaintiffs 
and  appellees. 
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The  Police  Jury  op  the  Parish  of  Jefferson  v.  Allon     i  ^^  ^^i 
D'Hemecourt  and  another.  I^<»  ^ 

A  police  jary  has  no  aathority  to  establish  a  new  road  through  the  lands  of  an  indi- 
vidual without  conipeosating  him  therefor,  unless  it  be  shown  that  he  will  de- 
rive therefrona  something  like  a  commensurate  benefit,  nor  to  compel  him  to 
make  such  a  road  at  his  own  expense.  Per  Curiam  :  The  acts  of  the  Legisla- 
ture conferring  the  powers  possessed  by  police  juries  in  relation  to  public  roads 
(acts  of  25  March,  1813|  s.  5 ;  22  February,  1817,  s.  3  ;  30  January,  1834,  ss. 
4,  5,  dec.)  cannot  be  understood  as  repealing  the  articles  of  the  Civil  Code  rela- 
tive to  the  mode  of  expropriating  property,  where  no  other  mode  of  expropriation 
is  pointed  out  by  them.  Art.  489,  which  declares  that  private  property  shall  not 
be  taken  for  public  use  without  indemnity,  as  well  as  arts.  2604  to  2611,  which 
confirm  the  same  principle  and  point  out  the  mode  of  expropriating  property 
when  the  legislature  has  not  directed  otherwise,  has  a  constitutional  sanction, 
and  cannot  be  violated  by  parochial  legislation,  nor  by  that  of  the  State  itself. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

F.  B.  Conrad,  and  /.  Seghers,  for  the  appellants. 

G,  Strawbridge  and  Roselius,  for  the  defendants. 
Garland,  J.    This  action  was  commenced  to  recover  from 

the  defendants,  the  sum  of  $3426,  with  interest  at  nine  per  cent 
per  annum,  it  being  the  price  which  the  parish  had  contracted 
to  pay  for  making  a  road  114  arpents  and  six  toises  in  length, 
over  the  lands  belonging  to  the  defendants,  lying  on  the  bayou 
Des  Families,  leading  to  Barrataria  Lake.  To  this  demand  the 
defendant  D*Hemecourt  answered  by  a  general  denial,  and  an 
averment,  that  he  had  previously  instituted  a  suit  against  the  plain- 
tiffs for  damages,  for  illegally  entering  upon  his  land  to  make  the 
road,  and  asking  for  an  iujunction.  He  prayed,  that  that  suit  might 
be  consolidated  with  this,  and  his  demands  therein  be  considered  as 
in  reconvention,  and  for  a  judgment  in  his  favor.  McDonogh 
answered  by  a  denial  of  the  plaintiffs'  right  to  recover,  and  an 
averment  of  a  want  of  right  to  make  the  road  in  question.  He 
further  alleged,  that  all  the  proceedings  in  relation  to  laying  out 
the  same  were  illegal ;  and  that  he  was  in  no  manaer  liable  for 
the  making  or  keeping  of  said  road  in  repair. 

The  evidence  shows,  that  long  before  the  cession  of  Louisiana 
to  the  United  States,  a  royal  road  {camino  real)  existed  on  the 
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left  or  east  side  of  the  bayou  Des  Families^  from  its  source  near 
the  Mississippi  River  to  the  Lake  Ouacha,  or  Barrataria,  which 
remained  until  the  month  of  July  1817 ;  when  several  proprietors 
in  the  district  of  Barrataria,  after  a  consultation  amon^  them- 
selves, aarreed  for  the  reasons  stated  in  a  private -act  passed  by 
them,  and  never  recorded  so  far  as  the  evidence  informs  us,  to 
change  the  road  from  the  left  or  ea^st  side  of  the  bayou,  to  the 
west  or  right  side,  from  its  source  to  a  point  now  called  Delery's 
Bridge.  This  act  was  acquiesced  in  by  the  parochial  authori- 
ties, we  suppose,  but  we  find  no  express  sanction  of  it  in  the  re- 
cord. Those  proprietors  agreed  to  make  the  road  themselves. 
Below  the  bridge,  no  change  was  then  proposed,  and  the  road 
continued  on  the  left  side.  In  the  year  1825,  the  parish  of  Jef- 
ferson was  created ;  and  an  ordinance  of  the  Police  Jury  was  pass- 
ed, dividing  it  into  districts,  and  appointing  a  syndic  for  each, 
who  was  to  have  the  general  superintendence  of  roads,  levees, 
(fcc.  On  the  19th  May,  1825,  the  jury  passed  an  ordinance  rela- 
tive to  the  Barrataria  road,  which,  it  i$  said,  "  shall  pass  on  the 
right  side  of  the  bayou  called  Families  Bayou,  and  the  syndic 
is  authorized  to  cause  all  the  necessary  work  to  be  done,  in  con- 
formity to  the  following  article.  The  road  shall  be  cleared  for 
the  width  of  eighty  feet,  through  its  whole  length,  and  the  branches, 
and  bodies,  and  shoots  of  trees  cut  away.  The  inhabitants 
shall  not  be  bound  to  make  ditches  on  each  side  of  the  road,  ex- 
cept in  the  places  that  shall  have  been  cleared  seven  years ;  but 
as  soon  as  seven  years  shall  have  elapsed  since  the  spot  shall 
have  been  cleared,  the  syndic  shall  order  the  ditches  to  be  made. 
In  every  part  where  there  shall  be  no  ditches  on  both  sides  of  the 
road,  as  many  traverse  ditches  shall  be  made  as  shall  be  necessary 
to  drain  the  low  grounds,  and  the  said  ditches  shall  be  covered  by 
bridges.  The  syndic  of  Barrataria,  accompanied  as  is  required 
by  the  regulations,  shall  fix  the  time  within  which  the  works 
shall  be  done." 

At  a  subsequent  period,  another  ordinance  was  passed,  declar- 
ing that  one  part  of  the  road  should  be  in  the  first  ward  of  the 
parish,  and  the  remainder,  extending  to  bayou  Ouacha,  or  Barra- 
taria, in  the  seventh  ward,  and  should  run  upon  land  sufficiently 
high  not  to  be  overflowed.    Other  ordinances  then  fix  the  width 
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of  roads  generally,  the  length  of  bridges,  and  how  ditches  are  to 
be  made,  &c.  and  provide  for  having  them  kept  in  repair,  and 
authorize  the  syndic,  accompanied  by  two  proprietors,  to  soy 
what  work  is  to  be  done  (fcc,  of  which  he  is  to  notify  the  inhabi- 
tants ;  and,  if  they  do  not  obey  his  orders,  he  is  to  give  notice  to 
the  Parish  Judge,  who  is  authorized  to  assess  a  fine,  and  have  the 
work  done  by  contract.  No  where  in  the  ordinance  do  we  find 
any  mode  fixed  by  which  the  property  of  an  individual  is  to  be 
eipropriated,  or  taken  for  public  use,  or  compensation  to  be  made 
for  it  when  so  taken.  It  further  appears,  that  the  syndic  of  the 
ward,  with  two  inhabitants,  went  on  the  lands  of  the  defendants, 
(who  are  not  residents  of  the  parish,)  and  designated  where  the 
road  should  run  on  the  right  side  of  the  bayou  ;  and  then  gave  a 
notice  calling  on  them  to  make  a  road,  at  their  own  expense,  a 
distance  of  about  four  miles,  for  the  public  use,  without  any  com- 
pensation therefor.  They  did  not  obey ;  whereupon  the  syndic 
reported  them  to  the  Parish  Judge,  who  gave  an  order  to  have 
the  road  made  by  contract ;  and  notices  for  bids  were  published 
in  the  newspapers,  and  the  execution  of  the  work  adjudicated  to 
one  Delery,  for  the  sum  sued  for.  He  was  occupied  about  the 
work  from  the  7th  of  April  until  the  18th  of  May,  and  received 
the  sum  claimed.  A  number  of  witnesses  were  examined  as  to 
the  necessity  of  changing  the  road,  shortening  the  distance,  and 
the  convenience  of  the  inhabitants,  which  we  do  not  think  it 
necessary  to  detail,  as  our  opinion  is  based  upon  questions  of  law 
arising  out  of  the  facts  stated.  The  District  Judge  gave  a  judg- 
ment against  the  plaintiffs,  and  one  of  nonsuit  on  D'Hemecourt's 
demand  in  reconvention,  from  which  judgment  the  plaintiffs  have 
appealed. 

The  plaintiffs  claim  to  exercise  the  power  under  which  they 
have  acted,  by  virtue  of  the  authority  conferred  on  Police  Juries 
generally,  to  make  such  rules  and  regulations  as  may  be  deemed 
expedient,  as  to  the  proportion  and  direction,  the  making  and  re- 
pairing of  roads  and  bridges,  and  other  highways.  It  is  conten- 
ded, that  the  whole  management  of  such  matters  is  left  to  the  Police 
Juries,  and  that  their  proceedings  are  final  in  the  parish  of  Jefferson. 
See  B.  &  C.'s  Dig.  p.  640,  §  5 ;  p.  644,  §  3 ;  p.  652,  §§  4,  6. 

We  are  not  disposed  to  curtail  the  Police  Juries  of  any  of  their 
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legitimate  powers  in  relation  to  this  subject.  On  the  contrary, 
we  have  said,  in  a  recent  case,  {Cross  v.  TTie  Police  Jury,  of 
Lafourche  Interior ,  ante,  p.  121,)  that  we  thought  the  powers  in 
relation  to  roads,  &c.  was  very  properly  confided  by  the  Legis- 
lature to  the  parochial  authorities,  and  that  we  would  not  inter- 
fere unnecessarily  ;  but  when  gross  injustice  has  been  done,  the 
courts  have  a  right  to  control  them.  It  is  true,  the  act  of  1818 
relative  to  public  roads,  is  not  in  force  in  the  parish  of  Jefferson ; 
but  that  does  not,  in  our  opinion,  exempt  the  Police  Jury  of  thnt 
parish  from  judicial  restraint,  when  it  attempts  to  expropriate  the 
property  of  individuals,  without  their  consent. 

Article  489  of  the  Civil  Code,  which  declares,  that  private  pro- 
perty shall  not  be  taken  for  public  use  without  indemnity,  as 
well  as  articles  2604,  2605,  2606,  26U7,  2608,  2609,  2610,  2611, 
which  confirm  the  same  principle,  and  point  out  the  mode  of  ex- 
propriating property,  when  the  Legislature  have  not  directed 
otherwise,  has  a  constitutional  sanction,  and  cannot  be  violated 
by  parochial  legislation,  or  that  of  the  State  itself.  Every  citizen 
is  bound  to  contribute  his  proportion  to  the  public  good,  and  pro- 
perty is  often  subject  to  servitudes  for  public  benefit ;  but  it  can- 
not be  permitted  to  a  Police  Jury  to  take  the  land  or  other  pro- 
perty of  an  individual  for  public  use,  without  compensation,  un- 
less it  be  shown  that  he  derives  something  like  a  commensurate 
benefit.  If  this  cannot  be  done,  with  what  propriety  can  it  be 
said  that,  not  only  can  property  be  taken  without  compensation, 
but  a  heavy  tax  be  levied  without  any  benefit  to  the  individual 
being  shown? 

We  do  not  understand  the  acts  of  the  Legislature,  conferring 
the  powers  they  have  in  relation  to  public  roads  on  the  Police 
Juries,  as  repealing  the  articles  of  the  Cude  relating  to  the  mode 
of  expropriating  property  unless  some  other  mode  is  indicated  or 
directed. 

The  ordinances  of  the  Police  Jury  are  very  general  and  in- 
definite in  relation  to  the  construction  of  roads,  and  make  no  pro- 
vision at  all  as  to  the  mode  of  changing  their  location.  The  or- 
dinance of  the  J  0th  of  May,  1825,  is  not  very  clear  as  to  the  in- 
tention of  the  jury  to  change  the  road  from  the  left  to  the  right 
side  of  the  bayou  below  Delery's  bridge,  and  makes  no  provision 
for  compensating  the  owners  of  the  land  over  which  the  new  road 
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shall  pass.  We  concur  in  the  opinion  of  the  District  Judge,  that 
the  proceedings  of  the  Police  Jury  have  not  been  such  as  to  ren- 
der the  defendants  liable  to  pay  the  sum  claimed. 

Judgtnent  affirmed. 


Ferdinand  Percy  and  others  v.  Maunsel  White  and  others. 

An  action  by  the  Btockholders  against  the  directors  of  a  bank  for  damages  for 
losses  BQstaiqed  through  their  negligence,  fraud  or  mismanagement,  is  prescribed 
by  ten  years  from  the  date  of  the  acts  complained  of. 

Corporators  may  maintain  an  action  against  each  other  relative  to  the  afTaira  of 
the  corporation,  during  its  existence . 

Appeal  frota  the  District  Court  of  the  First  District,  WaitSt  J. 

Barton  and  A.  Hennen,  for  the  appellants. 

C  M.  Conrad  and  6r.  Strawbridge,  for  the  defendants. 

Garland,  J.  To  understand  this  case  properly,  it  will  be 
necessary  to  refer  to  those  of  Faurie,  ^c,  v.  Millaudon,  ^c. 
3  Mart.  N.  S.  476,  and  Perct/y  ^c.  y.  Millaudon,  4^c.  8  Mart.  N. 
S.  68.  3  La.  668.  After  the  decision  against  the  defendants, 
Millaudon,  Lanna  and  Abat  in  those  cases,  the  plaintiffs,  on  the 
18th  of  August,  1S32,  instituted  this  suit  against  Maunsel  White 
and  various  other  persons,  who  had  been  directors  of  the  Planters 
Bank  of  Louisiana,  in  the  years  1817,  1818,  1819,  1820,  1821, 
1822,  &c.  Some  of  the  defendants  were  directors  for  a  part  of 
the  time  only,  and  none  for  the  whole  period,  excepting  Millau- 
don, Abat  and  Lanna,  whose  case  has  been  tried.  McCall  and 
Harrod  were  directors  in  1817  only ;  and  several  defendants  were 
not  directors  until  1820,  or  subsequently. 

The  allegations  in  the  petition  are  in  substance  the  same  as 
those  in  the  case  against  Millaudon,  &c.  8  Mart.  N.  S.  68.  3 
La.  568.  It  id,  therefore,  not  necessary  to  state  them  in  detail. 
They  charge  the  defendants  with  fraud  and  negligence  in  the 
discharge  of  their  duties  as  directors,  whereby  the  institution 
was  ruined,  and  the  stock  lost.  Various  acts  and  specifications 
in  different  years  are  stated,  as  having  occasioned  the  losses  and 
damage ;  but  the  petition  charges  nothing  specially  after  the  year 
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1821,  as  having  been  productive  of  loss,  or  as  having  caused 
damage  to  the  bank  or  stockholders.  There  is  a  general  allega- 
tion, that  the  conduct  of  the  defendants  as  agents  and  directors, 
at  divers  times  between  the  1st  day  of  January,  1821,  and  the 
15th  day  of  April,  1826,  occasioned  losses  to  the  bank  and  the 
stockholders,  to  the  amount  of  $300,000.  The  prayer  is,  that 
certain  persons  may  be  made  parties  besides  those  charged  as 
directors,  and  that  the  directors  of  the  different  years  may  be 
condemned  to  pay  damages  for  their  misconduct  and  negligence 
in  each  year,  at  the  rate  of  $300,000  per  annum.  It  is  further 
asked,  in  case  a  decree  be  rendered  against  the  directors  who 
are  charged,  that  out  of  the  sum  recovered  the  plaintiffs  be  decreed 
to  receive  8200  on  each  share  of  their  stock  as  a  dividend,  and 
that  the  surplus  be  brought  into  court  to  be  distributed  in  such 
manner  as  may  seem  just ;  and  that  a  general  and  final  settle- 
ment of  the  affairs  of  the  bank  may  be  had. 

The  various  answers  to  this  petition  are  pleas  of  res  judicata^ 
the  general  issue,  various  exceptions  to  the  capacity  of  the  parties 
to  stand  in  judgment,  and  prescription.  After  a  protracted  trial 
in  the  inferior  court,  the  jury  gave  a  general  verdict  in  favor  of 
the  defendants,  and  the  plaintiffs  have  appealed. 

The  cause  has  been  argued  in  this  court  at  great  length,  and 
we  have  taken  time  for  full  consultation  and  reflection,  before 
coming  to  a  conclusion. 

It  is  to  be  observed  that,  as  to  the  parties  sued  as  directors,  this 
is  essentially  an  action  for  damages  against  certain  directors  for 
negligence,  fraud  and  mismanagement,  as  the  agents  of  the  bank 
and  of  the  plaintiffs  as  stockholders.  They  are  charged  as  wrong- 
doers and  unfaithful  agents,  and  the  damages  are  asked  for,  as  an 
indemnity  to  those  who  have  been  injured.  The  charter  of  the 
bank  expired  in  1826.  It  is  shown,  if  not  admitted,  that  the 
concern  is  totally  insolvent ;  and  that,  if  nothing  can  be  recover- 
ed in  this  action,  there  will  be  nothing  to  divide  between  the 
stockholders.  So  far  as  the  record  shows,  the  debts  of  the  insti- 
tution have  been  paid,  and  this  controversy  is  entirely  between 
the  stockholders ;  so  that  the  action  is  to  compel  the  agents  of  the 
bank  to  indemnify  their  principals  for  losses  sustained  and  gains 
expected  to  be  made.    As  between  the  parties  before  us,  this  is 
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an  action  of  damages  ex  contractu  against  mandataries.  3  La. 
591.  Taking  it  in  that  point  of  view,  the  defendants  aver  that 
it  is  prescribed,  as  no  act  is  charged  specifically  after  the  year 
1S21  as  having  been  injurious  to  the  bank  or  the  stockolders,  and 
none  is  shown  by  the  testimony,  under  the  general  allegation, 
subsequent  to  that  year.  In  3  La.  593,  this  court  said,  that 
the  ruin  of  the  bank  was  owing  to  the  mismanagement  in  the 
years  1817,  1818  and  1819.  In  the  year  1820  there  were  acts 
which,  it  is  probable,  would  render  the  defendants  liable;  but  sub- 
sequently to  1821,  we  cannot  say  that  any  act  was  committed  by 
the  directors,  derogating  from  their  duties  as  faithful  mandataries^ 
The  injury  was  inflicted  previously,  and  the  consequences  only 
developed  themselves  afterwards.  Subsequently  to  1821,  but  few 
of  those  who  had  brought  ruin  on  the  bank  were  in  the  direction 
and  they  cannot  be  made  responsible  for  what  they  could  not 
avert.  This  being  the  fact,  we  cannot  see  how  the  plaintiffs  can 
avoid  the  plea  of  prescription,  the  suit  having  been  brought  more 
than  ten  years  subsequent  to  any  act  which  proved  injurious  to 
the  interests  of  the  stockholders. 

The  plaintiffs  contend,  that  the  prescription  did  not  commence 
to  run  against  them  until  the  expiration  of  the  charter  of  the 
bank  in' April,  1826,  as  they  were  all  partners  in  the  same  con- 
cern, and  no  action  could  be  maintained  against  the  defendants 
while  the  bank  was  in  existence ;  and  they  rely  upon  the  deci- 
sion of  this  court,  in  3  Mart.  N.  S.  476.  That  case  assimilates  a 
corporation  toa  partnership,  and  as  a  consequence,  it  was  held,  that 
the  corporators  could  not  maintain  any  action  against  each  other 
relative  to  the  affairs  and  management  of  the  corporate  concerns, 
during  its  existence.  We  have  re-examined  the  doctrine  laid  down 
in  that  case,  and  think  it  has  been  carried  too  far.  The  error 
consists,  as  we  think,  in  assimilating  things  to  each  other,  which 
are  very  different.  The  law  makes  a  wide  distinction  between  a 
corporation  and  a  partnership.  The  one  is  an  intellectual,  the 
other  is  a  real  being.  The  responsibilities  of  partners  tow'ards 
«ach  other,  and  towards  third  persons,  are  widely  different  from 
those  of  corporators  towards  each  other,  towards  the  corporation 
and  individuals.  There  is  consequently  no  reason  for  saying 
they  are  to  sue  and  be  sued  in  the  same  manner.    Angel  &  Ames, 
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in  their  treatise  on  Corporations,  say,  "  a  corporation  is  an  asso- 
ciation quite  distinct  from  a  partnership ;"  (p.  23 ;)  and  they  pro- 
ceed to  point  out  the  difference.  The  Civil  Code  of  1808  in  the 
title  on  corporations,  recognizes  marked  distinctions,  and  points 
them  out  in  distinct  terms.  The  present  Civil  Code  is  equally 
explicit,  arts.  426,  427,  428 ;  and  see  generally  the  titles  which 
treat  of  corporations  and  partnership.  The  principles  stated  in 
the  case  in  3  Mart.  N.  S.  476,  are  correct  in  themselves,  but  we 
think  they  are  not  applicable  to  corporators.  A  corporation  may 
sue  one  of  its  members,  and  he  can  sue  it  in  turn.  Contracts 
made  between  them  are  valid  and  can  be  enforced.  The  proper- 
ty belonging  to  a  corporation  cannot  be  controlled  by  an  individ- 
ual member;  but  it  is  different  with  his  stock.  That  he  can 
control.  He  can  sell  it,  give  it  away,  and  dispose  of  it  as  he 
pleases.  His  interest  in  it  is  distinct  from  that  of  the  corpora- 
tion, and  the  law  gives  him  an  action  for  the  purpose  of  protect- 
ing it ;  which  action  he  must  exercise  within  the  time  prescribed 
by  law.  In  3  La.  686  this  court  said,  "  directors  of  a  bank  have 
important  duties  to  perform  to  its  creditors  and  customers,  the 
public  and  stockholders."  Competent  and  convenient  means 
must  therefore  exist  to  compel  them  to  perform  those  duties.  A 
stockholder  has  a  right  to  the  preservation  of  his  stock,  and  it 
cannot  be  possible  that  he  is  bound  to  wait  until  the  dissolution 
of  the  corporation  before  he  is  entitled  to  exercise  his  right.  It 
cannot  be,  that  a  stockholder  must  stand  by  for  years  and  see  the 
affairs  of  a  corporation  mismanaged,  it  ruined,  and  his  stock  lost, 
without  a  remedy.  If  the  doctrine  contended  for  be  true,  it  would 
in  many  instances  be  equivalent  to  a  denial  of  justice,  as  many 
of  our  corporations  have  nearly  or  quite  half  a  century  to  exist, 
and  one  or  more  are  perpetual. 

The  unfaithful  agents  of  a  corporation  would  most  effectually 
be  protected  from  responsibility,  if  they  could  not  be  sued  until 
the  expiration  of  the  charter  of  the  corporation  which  they  have 
ruined  or  greatly  injured.  By  the  charter  of  several  of  our 
banks,  it  is  not  necessary  that  the  directors  of  the  branches  shall 
be  stockholders  at  all ;  and  we  suppose  it  will  not  be  contended, 
that  they  are  not  suable  before  the  expiration  of  the  charter,  for 
tortious  acts,  by  which  the  capital  of  the  branch  may  be  entirely 
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lost.  Would  it  not  then  be  strange,  if  another  director,  equally 
culpable,  should  be  prolected,  simply  because  he  should  own  a 
few  shares  of  the  stock? 

If  the  directors  of  banks  abuse  the  authority  and  trust  reposed 
in  them,  and  thereby  injure  the  corporation  as  a  body,  it  can  make 
them  responsible  for  it,  and  the  amount  recovered  of  them  goes 
into  the  common  fund.  An  action  to  recover  such  damages  must 
be  brought  within  the  time  prescribed  by  law.  We  also  think, 
that  if  the  directors  of  a  bank  or  other  corporation,  having  the 
control,  so  manage  its  affairs  as  to  benefit  themselves  and  injure 
the  stockholders,  they  are  liable  in  (]^amages  ;  and,  being  so  liable 
as  individuals,  they  are  entitled  to  have  actions  instituted  against 
them,  instituted  within  the  time  prescribed.  If  it  were  otherwise, 
the  majority  of  the  stockholders  might  sacrifice  the  interests  of  the 
minority,  and  there  would  be  no  remedy  until  such  time  as  one 
would  be  useless.  Suppose  the  directors  of  one  of  our  banks  to 
control  a  majority  of  the  stock,  and  thus  keep  themselves  in 
power,  and  so  dispose  of  the  funds  as  to  render  tiie  stock  of  no 
value  to  any  person  but  themselves ;  would  it  not  be  considered 
almost  preposterous  to  say  that  the  ruined  and  despoiled  stock- 
holder must  wait  fifty  years  before  a  suit  conid  be  brought  to 
redress  the  injury  ?  Our  reports  are  full  of  {cases  in  which 
stockholders  have  sued  the  corporations  in  which  they  were 
interested,  and  in  turn  been  sued  by  them. 

But  to  return  to  the  real  character  of  this  action,  it  is  one  for 
damages  against  individuals,  for  injuries  alleged  to  have  been 
committed  whilst  acting  as  the  agents  of  the  plaintiffs  ;  and  we 
are  of  opinion  that  it  is  prescribed. 

Jiidgment  affirmed. 
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Joseph  Dumas,  Dative  Testamentary  Executor  of  Antoine  Oar- 
raby,  deceased,  v.  Philippe  Guesnon,  Syndic  of  his  own 
Creditors. 

Moitg^ages  acquired  by  third  perwns  under  the  faith  and  protection  of  a  decree  of 
a  coort  of  competent  jurisdiciion  which  has  never  been  annulled,  ordering  the 
erasure  of  a  mortgage,  must  have  their  full  effect. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  BermU' 
dez^  J. 

D.  Seghersy  for  the  appellant,  cited  Marchand  v.  Gracie^ 
2  La.  147.     Millatidon,  v.  Cajus^  6  La.  222. 

Hoaj  for  the  defendant 

Simon,  J.  The  facts  which  gave  rise  to  this  controversy  are 
fully  stated  in  the  opinion  lately  delivered  in  the  case  of  Cruesnon 
V.  His  Creditors^  ante^  p.  382. 

This  suit  was  instituted  for  the  purpose  of  obtaining  from  the 
court  which  had  rendered  it,  the  cancelling  of  a  judgment  render- 
ed by  the  court,  a  qua,  ordering  that  a  certain  judicial  mortgage 
recorded  against  the  defendant  Guesnon,  syndic  of  his  own  in- 
solvent estate,  should  be  erased  from  the  books  kept  by  the  Re- 
corder of  Mortgages,  for  certain  reasons  adduced  in  the  plaintiff's 
petition.  The  defendant  filed  several  exceptions,  to  wit :  1st 
That  the  Court  of  Probates  has  no  jurisdiction  in  this  case  ra- 
tions materuB  et  personcB,  because  the  syndic,  having  filed  his 
tableau  of  distribution  before  the  District  Court,  and  being  only 
accountable  before  that  court,  which  is  seized  exclusively  of  all 
the  matters  connected  with  the  settlement  of  the  insolvent  estate, 
this  suit  should  have  been  brought  before  said  District  Court. 
2d.  That  the  same  matters  are,  by  way  of  opposition  to  the  said 
tableau,  pending  before  the  District  Court.  3d.  The  plea  of  res 
judicata,  in  consequence  of  the  judgment  rendered  by  the  District 
Court  on  the  same  question  arising  in  the  present  case.  The  re- 
cord of  the  suit  of  Guesnon  v.  JERs  Creditors,  was  produced  in 
evidence  in  this  cause. 

The  Judge,  a  quo,  sustained  the  exception  rei  judicatce,  and 
dismissed  the  plaintiff's  petition;  and  from  this  judgment  the 
plaintiff  has  appealed. 
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This  action  is  now  without  any  object,  in  consequence  of  our 
decision  lately  rendered  in  the  case  of  Guesnon  v.  His  Credi- 
tors^ in  which  (the  effect  of  the  judgment  here  sought  to  be  an- 
nulled, being  the  subject  matter  in  controversy  between  the  plain- 
tiff in  this  suit  and  those  of  Guesnon's  creditors,  who  had  acquired 
mortgage  rights  against  his  property  subsequently  to  the  judg- 
ment complained  of,)  we  held,  in  accordance  with  the  previous  and 
uniform  jurisprudence  of  this  court,  that  a  person  who  has  ac- 
quired rights  under  the  faith  of  proceedings  apparently  sanction- 
ed, or  by  virtue  of  a  judgment  rendered  by  a  court  of  competent 
jurisdiction,  cannot  be  affected  by  the  result  of  a  suit  by  which 
those  proceedings  or  judgment  are  sought  to  be  annulled.  We 
said,  on  the  authority  of  the  case  of  Lessassier  v.  Dashiel,  17 
La.  203,  that  mortgages  acquired  by  third  persons  under  the 
faith  and  protection  of  a  decree  of  a  court  of  competent  jurisdic- 
tion, which  had  not  then  been  annulled  or  in  any  manner  at- 
tacked, should  have  their  full  effect,  and  should  be  satisfied  in 
preference  to  the  mortgage  previously  and  perhaps  illegally  can- 
celled ;  and  we  recognized  the  doctrine,  so  often  relied  on  in 
matters  in  which  minors  are  interested,  "  that  whatever  may  be 
the  result  of  a  suit,  by  which  a  minor,  on  ariving  at  the  age  of 
majority,  seeks  to  annul  an  order  or  proceeding  under  which  his 
general  mortgage  was  raised,  it  cannot  affect  the  rights  of  third 
persons  who  purchased  under  the  faith  of  such  proceedings,  ap- 
parently sanctioned  by  the  Court  of  Probates,"  as  applicable  to 
the  question  then  at  issue. 

In  consequence  of  our  decision,  it  appears  to  us,  that  there  is  no 
further  necessity  for  examining  and  expressing  any  opinion  on 
the  questions  presented  by  the  pleadings  ;  that  even  were  we  to 
cancel  the  decree  complained  of,  our  judgment  could  not  in  any 
manner  relieve  the  plaintiff,  and  would  be  void  and  nugatory ; 
and  that  justice  does  not  require  in  this  case  any  other  judgment 
at  our  hands,  than  one  dismissing  the  plaintiff's  appeal. 

Appeal  dismissed. 
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Peter  Cunningham  v.  Lucy  Ann  Caldwell. 

In  an  action  on  a  written  leaae  defendant  may  introdnce  parol  evidence  to  shew 
that  plaintiff  had  consentedi  prior  to  the  expiration  of  the  lease,  that  a  third  per- 
son should  occupy  the  premises  as  his  tenant  Per  Curiam :  The  testimony 
does  not  contradict  the  written  lease,  but  only  shows  a  sabseqaent  agreement  in 
relation  to  it 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Mitchell,  for  the  appellant. 

A.  Hennen,  for  the  defendant. 

MoRPHY,  J.  The  petitioner  represents,  that  on  the  llth  of 
September,  183S,he  leased  a  house  to  the  defendant  by  authentic 
act,  for  two  years  from  that  date,  at  the  rate  of  $2000  per  annum 
payable  monthly,  the  lessee  reserving  the  privilege  of  renewing 
the  lease  for  two  years  longer  at  the  rate  of  $23i  0  per  annum; 
that  the  defendant  having  continued  in  the  enjoyment  of  the 
premises  after  the  expiration  of  the  two  first  years,  paid  for  the 
Ifour  or 'five  months  next  following  at  the  said  rate  of  $2300  per 
dnnumy  when  at  her  request  he  was  induced  to  diminish  the 
rent  to  $2100,  which  amount  has  been  paid,  to  wit,  $135  per 
month  in  cash,  and  the  balance  of  $40  per  month  in  the  rent  of 
a  house  of  the  defendant,  occupied  by  him  ;  (the  petitioner ;)  that 
she  continued  so  to  make  the  payments  up  to  the  llth  of  June, 
1842,  at  or  about  which  period  the  defendant  abandoned  the  pre- 
mises, leaving  them  much  injured  and  damaged,  and  many 
things  broken  or  destroyed  through  her  fault,  which  were  in 
good  order  when  she  entered  the  house  ;  and  that  she  has  since 
refused  to  pay  any  rent,  or  to  repair  the  damage  done  to  the  pro- 
perty. He  claims  for  the  rent  due  since  the  llth  of  June,  1842, 
and  the  expenses  he  has  been  put  to  in  repairing  the  house,  the 
sum  of  $1141  31.  The  answer  admits  the  execution  of  the  lease 
for  two  years  from  the  llth  of  September,  1838 ;  but  avers,  that 
before  its  expiration  the  petitioner  consented  to  let  one  John  C. 
Smith  take,  use,  and  occupy  the  house,  in  the  place  and  stead  of 
the  defendant ;  that  Smith  continued  to  occupy  the  same,  with 
his  consent  and  approbation,  until  about  the  month  of  June  or 
July,  1842 ;  that  the  defendant  notified  the  petitioner,  that  she 


Digitized  by 


Google 


MAY,  1844.  621 

Cunningham  v.  Caldwell. 


would  not  renew  the  lease,  but  that  the  same  would  be  at  an  end 
after  the  two  first  years  for  which  the  house  was  originally  tak- 
en ;  and  that  the  said  Smith  was  to  be  the  tenant  thereof.  The 
answer  admits,  that  Peter  Cunningham  does  occupy  a  house  of 
the  defendant's  at  the  rate  of  840  per  month,  which  rent  has  not 
been  paid  since  the  9th  of  June,  1842 ;  denies  his  right  to  retain 
any  part  of  it ;  and  claims  the  same  in  reconvention  up  to  the 
9th  November,  1842.  The  case  was  submitted  to  a  jury,  who 
found  in  favor  of  the  defendant  and  plaintiff  in  reconvention. 
After  an  unsuccessful  attempt  to  obtain  a  new  trial,  the  petition- 
er has  appealed. 

This  case  turns  principally  upon  questions  of  fact,  the  solution 
of  which  is  not  so  clearly  erroneous  as  to  justify  our  interference. 
There  are,  however,  two  bills  of  exceptions  in  the  record,  which 
we  are  probably  expected  to  notice,  although  the  case  has  been 
submitted  by  the  appellant  without  argument. 

Several  witnesses  were  offered  on  the  trial  to  show,  that  prior 
to  the  expiration  of  the  defendant's  lease,  to  wit,  during  the  year 
1839,  the  plaintiff  had  co!]sented  to  John  C.  Smith's  going  into 
and  occupying  the  house  as  a  tenant.  Their  testimony  was  ob- 
jected to  as  going  to  show,  by  parol,  a  different  contract  from 
the  written  lease,  which  was  to  last  at  least  two  years.  The 
Judge,  in  our  opinion,  did  not  err  in  admitting  the  testimony. 
It  does  not  contradict  the  written  contract  entered  into  on  the 
11th  of  September,  1838,  but  only  shows  a  subsequent  fact  or 
agreement  in  relation  to  it.  The  evidence,  besides,  is  altogether 
immaterial,  so  far  as  the  lease  itself  is  concerned,  because 
the  present  difficulty  arises  with  regard  to  matters  which  oc- 
curred long  after  it  had  expired.  It  is  important  only  to  show, 
that  when  at  the  end  of  two  years,  the  defendant  notified  the 
plaintiff]  that  she  would  not  renew  the  lease,  he  knew  that  Smith 
was  the  person  who  then  occupied  and  continued  to  occupy  the 
house.  The  Judge  also  correctly  excluded  the  plaintiff's  own 
affidavit,  by  which  he  offered  to  prove  that  he  had  given  receipts 
in  the  name  of  the  defendant,  and  orders  upon  her  for  all  the 
rent  which  accrued  since  the  expiration  of  the  lease,  and  up  to 
the  time  when  the  house  was  abandoned.  It  is  clear  that  the 
plaintiff  could  not  give  evidence  in  his  own  cause.    The  orders 
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drawn  by  the  plaintiff  on  the  defendant  and  paid  by  one  Shelter, 
who  was  acting  as  her  clerk,  are  not  satisfactorily  explained  by 
the  evidence.  It  appears,  that  after  the  expiration  of  the  lease, 
Smith,  in  consequence  of  some  arrangement  with  the  plaintiff, 
the  motive  or  exact  nature  of  ^vhich  is  not  shown,  paid  his  rent 
to  Shelter,  who  settled  with  the  plaintiff,  after  retaining  and  pay- 
ing over  to  the  defendant  forty  dollars  for  the  rent  of  her  house. 
The  evidence,  however,  shows  abundantly,  that  the  plaintiff  knew 
that  Smith  occupied  his  house,  and  that  he  considered  and  treat- 
ed him  as  his  tenant.  Before  purchasing  the  fixtures  of  the  bar- 
room kept  by  the  defendant,  Smith  procured  plaintiff's  consent- 
that  he  should  occupy  the  house.  Upon  Smith's  application  to 
him,  he  agreed  to  pay  one-half  of  the  expenses  incurred  for  the 
introduction  of  water-works  into  the  premises,  to  be  deducted 
from  the  rent,  which  he  reduced  in  1840.  He  sometimes  re- 
ceived from  Smith  advances  on  his  rent,  which  he  allowed  in 
his  settlements  with  defendant's  agent ;  and  when  Smith  left,  in 
June,  1842,  he  expressed  his  regret  at  losing  so  good  a  tenant, 
and  offered  to  lease  his  house  to  another  person,  without  ever 
pretending,  as  he  does  now,  that  the  defendant  was  yet  his  ten- 
ant, and  was  bound  to  keep  the  house  until  the  11th  of  Septem- 
ber, 1842. 

Judgment  affirmed. 


Horatio  W.  Hills  and  another  v.  Pierre  Huchet  Kernion 

and  others. 

To  reclaim  money  paid  on  the  ground  that  it  was  not  due,  plaintiff  mast 
show  not  only  that  it  was  not  due,  but  that  it  was  paid  through  error,  and  that 
he  was  under  no  natural  obligation  to  make  such  payment  C.  C.  1752,  2279, 
2280,  2281.  C.  P.  18. 

Plaintiflb,  factors  for  the  sale  of  tobacco,  having  paid  defendents,  tobacco -inspectors 
appointed  by  the  State,  a  certain  sum  beyond  the  fees  allowed  by  law,  for  every 
hogshead  of  tobacco  inspected  by  them,  reclaimed  the  amount  alleging  that  it 
had  been  illegally  extorted  by  defendants,  who  had  refused  to  do  their  duty 
unless  it  was  paid.  It  was  proved  that  defendants  had  given  public  notice, 
of  their  willingness,  as  individuals,  to  render  certain  services  not  prescribed  by 
law,  when  requested  by  the  parties  interested,  on  receiving  an  additional  compen- 
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Bation  for  each  hogshead ;  that  plaintifis  knew,  when  they  consented  to  pay  such 
extra-charge,  that  it  exceeded  the  amount  allowed  by  law,  and  was  for  service 
which  defendants  were  not  reqaired  to  render  as  inspectors ;  that  this  extra- 
charge  was  ba^  a  fair  remuneration  for  the  additional  services,  which  were  benefi- 
cial to  all  interested  in  the  tobacco ;  and  that  plaintiffs  had  always  charged  this 
extra-compensation  to  the  owners  of  the  tobacco  by  whom  the  amount  had  been 
paid.  There  was  no  proof  that  the  inspectors  had  ever  refused  to  do  their  duty 
unless  the  extra-charge  was  paid.  Held,  that  equity  forbidding  that  plaintiflb 
should  profit  by  the  labor  of  the  defendants  without  a  fair  remuneration,  and  the 
consideration  for  which  the  extra-compensation  was  paid  not  being  immoral  nor 
unjust,  there  was  a  natural  obligation  on  the  part  of  the  plaintiffs  to  pay,  and 
that  no  action  will  lie  to  recover  back  the  amount.  C.  C.  1750,  1751,  1752, 
2279,2280,  2281.    C.  P.  18. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, 3. 

H,  H.  and  G.  Strawhridge,  for  the  plaintiffs. 

R.  R.  Chinn,  Canon,  Hoa,  and  Roselius,  for  the  appellants. 

Simon,  J.  The  plaintiffs  seek  to  recover  the  sum  of  $4756  40, 
which  they  allege,  has  been  illegally  claimed  and  received  from 
them  by  the  defendants,  who  were  inspectors  of  tobacco,  over  and 
above  the  fees  fixed  by  law,  during  the  period  mentioned  in  the 
account  annexed  to  their  petition,  beginning  on  the  4th  of  April, 
1840,  and  ending  13lh  of  May,  1842.  They  state  that,  being  in 
the  habit  of  receiving  large  quantities  of  tobacco,  the  same  was 
inspected  by  the  defendants ;  that  the  fees  fixed  by  law  for  the 
inspection,  sampling,  &c.,  are  sixty  cents  per  hogshead,  but  that 
the  inspectors  have  illegally  claimed  the  sum  of  one  dollar  per 
hogshead,  refusing  to  do  their  duty  unless  this  was  paid  them ; 
with  which  demand  they,  the  plaintiffs,  to  avoid  the  delay  and 
injury  which  would  have  resulted  from  resistance  thereto,  have 
been  necessitated  to  submit,  until  the  sum  so  extorted  has 
amounted  to  that  by  them  claimed,  as  shown  by  the  detailed  ac- 
count filed  with  their  petition. 

The  defendants  first  pleaded  the  general  issue ;  but  they  sub- 
sequently obtained  leave  to  file  a  supplemental  answer,  in  which, 
by  way  of  peremptory  exception  founded  on  law,  they  aver  that 
there  is  no  cause  of  action  alleged  in  plaintiffs'  petition.  They 
also  pleaded  the  prescription  of  one  year  against  the  plaintiffs' 
demand. 

The   Judge,  a  quo,  was  of  opinion  that  the  plaintiffs  were 
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entitled  to  recover,  and  gave  a  judgment  in  their  favor  for  the 
sum  of  $4636 ;  and  the  defendants,  after  a  vain  attempt  to  ob- 
tain a  new  trial,  took  this  appeal. 

The  office  of  inspectors  of  tobacco  in  hogsheads  and  in  casks, 
was  created  by  an  act  of  the  Legislature  of  the  20lh  of  March, 
1816,  (Bullard  &  Curry's  Digest,  508,)  by  which  it  was  pro- 
vided, that  no  owner  of  tobacco  should  offer  the  same  for  sale, 
until  it  was  inspected  in  the  manner  therein  directed^  under  the 
penalty  of  $60.  The  act  further  provides,  that  notice  should  be 
given  to  the  inspectors  that  the  same  might  be  inspected,  and  that 
they  should  be  entitled  to  recover  one  dollar  for  every  hogshead 
or  cask  ;  and  by  the  4th  section  it  is  provided,  that  each  hogs- 
head or  cask  of  tobacco  shall  be  branded  by  the  inspectors  thereof 
"first  quality,"  "second  quality,"  or  "third  quality,"  as  the  case 
may  be;  and  any  cask  of  tobacco  which  shall  not  be  found 
worthy  of  being  branded,  shall  be  rejected  as  unmerchantable ; 
and  the  casks  that  shall  have  been  branded  as  above  mentioned 
shall  be  sold  as  bearing  the  quality  thereon  described ;  and  when 
any  tobacco  shall  be  rejected  as  aforesaid,  the  proprietor  thereof 
shall  be  at  liberty  to  separate  the  good  from  the  bad,  but  if  he 
refuses  or  neglects  to  do  so  within  one  month  of  such  rejection, 
the  inspector  shall,  at  the  cost  of  the  owner,  cause  the  tobacco  to 
be  picked  and  separated  and  branded,  so  much  thereof  as  shall 
be  found  merchantable ;  and  the  inspectors  shall  cause  the  to- 
bacco which  shall  be  judged  by  them  unfit  to  pass,  to  be  burnt. 

By  the  .second  section  of  an  act  of  1818,  supplementary  to  the 
act  of  1816,  it  is  made  the  duty  of  each  and  every  inspector  of 
tobacco,  when  a  hogshead  or  cask  is  opened  for  inspection,  to  ex- 
amine the  same  carefully^  in  at  least  three  different  places, 
before  pronouncing  on  the  quality  of  the  same,  and  in  no  case 
shall  the  brand  be  affixed  until  at  least  two  inspectors  have  agreed 
on  the  quality  thereof ;  and  for  each  and  every  hogshead  or  cask 
thus  examined,  the  inspectors  inspecting  the  same,  shall  be  au- 
thorized to  demand  and  receive ^^fy  cents  and  nomofe;  and  it 
shall  further  be  the  duty  of  the  inspectors  to  cause  the  hogsheads 
or  casks  to  be  well  closed  and  coopered,  so  as  to  render  the 
same  perfectly  secure  and  safe,  for  which  they  may  demand  and 
receive  76  cents  in  addition  to  the  price  of  inspection. 
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By  the  first  section  of  the  law  of  1819  (B.  &  C.'s  Digest,  510,) 
amending  the  two  previous  acts,  it  is  provided :  <<  that  it  shall 
henceforth  be  the  duty  of  each  and  every  inspector  of  tobacco, 
when  a  hogshead  or  cask  is  opened  for  inspection,  to  examine 
the  same  carefully  in  at  least  three  different  places,  before  pro- 
nouncing on  the  quality  of  the  "^ame ;  and  in  no  case  shall  the 
brand  or  mark  be  affixed  until  at  least  two  inspectors,  one  of 
whom  shall  always  be  taken  among  the  last  appointed,  have 
agree  on  the  quality  of  the  tobacco,  which  quality  shall  be  men- 
tioned in  a  certificate  signed  and  delivered  by  the  said  inspec- 
tors, and  for  each  and  every  hogshead  and  cask  thus  examined^ 
the  inspectors  inspecting  the  same,  shall  be  allowed  to  demand 
and  receive  sixty  cents,  and  no  more. 

It  results,  therefore,  from  the  different  provisions  contained  in 
the  above  three  legislative  acts,  that  the  duties  of  the  tobac- 
co inspectors  consist :  1.  In  examining  the  tobacco  carefully  in 
at  least  three  different  places,  after  the  hogshead  or  cask  is  open- 
ed for  inspection  ;  2d,  in  at  least  two  of  them  pronouncing 
upon  the  quality  thereof,  and  agreeing  upon  such  quality  before 
affixing  the  brand  on  the  hogsheads  or  casks  inspected ;  3d,  in 
branding  the  casks  *•  first  quality,"  "  second  quality,"  or  "  third 
quality,"  as  the  case  may  be,  unless  found  unmerchantable,  in 
which  last  case,  the  tobacco  is  to  be  by  them  rejected  as  such  ; 
and  4th,  in  giving  a  certificate,  in  which  the  quality  of  the  to- 
bacco so  inspected  is  to  be  mentioned.  For  all  which  services 
they  are  entitled  to  demand  and  receive  sixty  cents  and  no  more, 
for  each  and  every  hogshead  or  cask  thtis  examined.  In  case 
further  services  are  rendered,  to  wit,  for  causing  the  rejected 
tobacco  to  be  picked  and  separated  and  branded,  so  much  thereof 
as  shall  be  found  merchantable,  and  the  unfit  part  thereof  to  be 
burnt,  they  are  to  be  at  the  cost  of  the  owners  ;  and  for  causing 
the  hogsheads  or  casks  to  be  well  closed  and  coopered,  so  as  to 
render  them  perfectly  secure  and  safe,  they  are  entitled  to  demand 
and  receive  seventy-five  cents  per  hogshead,  in  addition  to  the 
sixty  cents  allowed  by  law  as  the  price  of  inspection. 

The  evidence  shows,  that  on  the  I4th  of  March,  1836,  the 
defendants,  who  were  then  inspectors  of  tobacco,  and  who,  until 
lately,  have  continued  to  act  as  such,  published  a  certain  notice 
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addressed  to  dealers  in  tobacco,  proposing  to  furnish  in  future 
certificates  of  inspection  agreeable  to  law,  as  also  to  furnish,  ex 
officio^  samples  to  those  uho  may  desire  them,  at  a  charge  of  40 
cents  each ;  further  specifying  in  said  notice,  that  where  samples 
are  furnished,  the  label  thereof  will  exhibit  any  objections  to  the 
hogshead  of  tobacco  which  the  inspector  may  have,  such  as  ad- 
ditional tare  of  the  cask,  rates  of  damages,  condition,  or  extraor- 
dinary dimensions,  as  the  case  may  be.  On  the  2Jst  of  the  same 
month,  certain  resolutions  adopted  by  a  large  meeting  of  the 
dealers  in  tobacco  were  published  in  the  Bulletin  newspaper, 
apprising  the  public  that  for  certain  reasons  therein  specified, 
said  dealers  in  tobacco  had,  in  addition  to  the  duties  imposed 
by  law  on  the  inspectors^  determined  that  they  should,  ex  officio^ 
render  such  further  services  in  the  execution  of  their  said  duties, 
as  are  specified  in  the  said  resohitions,  (in  substance  the  same  as 
are  proposed  in  the  first  notice,)  for  which  they  should  receive 
forty  cents  per  cask,  half  to  be  paid  by  the  seller^  and  the  other 
half  by  the  buyer.  On  the  15th  of  the  same  month,  a  letter 
was  addressed  to  the  inspectors  by  a  committee  appointed  by  a 
meeting  of  the  receivers  of  tobacco  held  the  day  before,  com- 
plaining of  the  extra-charge  for  sampling,  and  transmitting  to 
them  the  opinion  of  the  then  Attorney  General  of  the  State,  adverse 
to  the  insf)ectors'  pretensions.  This  letter  was  answered  on  the 
same  day  by  the  inspectors,  informing  the  committee  that  they 
would  be  at  all  times  ready  and  willing  to  inspect  all  tobacco  in 
the  manner  (therein  specified,)  provided  for  by  the  inspection 
laws,  for  which  they  would  expect  a  compensation  of  sixty 
cents  per  hogshead ;  and  that  as  individuals^  unconnected 
with  their  official  duties,  if  requested,  they  would  draw  sam- 
ples, &c.,  for  which  they  should  expect  as  compensation  for  such 
services,  forty  cents  for  each  hogshead. 

It  further  appears  from  the  testimony  of  several  witnesses 
examined  on  the  trial  by  plaintiffs,  that  previous  to  1836,  the  in- 
spectors furnished  the  samples  without  any  additional  charge  ; 
that  in  1836,  the  buyers  complained  of  the  loss  they  sustained 
in  the  tare,  &c.,  and  it  was  agreed,  on  both  sides,  that  the  in- 
spectors should  receive  40  cents  additional  compensation  for 
sampling,  labelling,  &c.    By  the  adoption  of  these  regulations, 
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the  tobacco  trade  has  been  put  on  a  better  footing  than  it  ever 
was  before;  it  has  better  secured  the  interest  of  the  buyer 
and  seller,  and  facilitated  the  operations  of  the  trade.  These 
regulations,  agreed  on  at  that  time,  have  constituted  the  usage 
and  mode  of  trade  until  now,  and  the  defendants,  since  1836, 
have  performed  the  duties  enjoined  upon  them  by  the  meeting. 
Since  then,  the  factor  has  been  in  the  habit  of  charging  the 
planter  with  the  whole  charge,  but  on  effecting  the  sale,  debiting 
the  buyer  with  o'ne-half.  The  forty  cents  have  been  paid  with- 
out complaint  on  the  part  of  any  one ;  and  it  is  generally 
understood,  that  it  is  altogether  by  the  samples  that  tobacco  is 
bought  and  sold. 

It  is  also  shown  by  the  testimony  of  witnesses  examined  by 
the  defendants,  that  it  was  agreed  that  the  charge  of  forty  cents 
should  be  paid,  in  order  that  the  certificate  should  express  the 
tare  of  the  tobacco,  and  its  defects  and  qualities.  Previous  to 
1836,  this  was  not  done,  and  the  damaged  tobacco  has  been 
classed  since  that  time.  At  the  time  of  the  meeting  there  was  a 
good  deal  of  necessity  for  it,  because  the  inspectors  would  not 
give  any  samples  at  all.  The  payment  of  forty  cents  has  tended 
to  better  the  trade,  and  has  given  confidence  to  the  certificates  of 
the  samples.  No  one  ever  complained  of  the  charge,  nor  were 
any  persons  ever  vexed  or  harrassed  by  the  inspectors.  The 
commission  merchants,  buyers  and  planters  have  been  benefitted 
by  the  imposition  of  the  charge  of  forty  cents.  The  witnesses 
consider  it  a  kind  of  compromise  between  the  factor,  seller,  pur- 
chaser and  inspector,  that  the  charge  should  be  made ;  the  gen- 
eral opinion  in  1H36,  being,  that  there  was  nothing  in  the  law  to 
protect  the  dealers,  the  charge  was  allowed  as  extra-official.  The 
witnesses  all  agree,  that  the  regulations  of  1836  have,  tended  to 
make  the  tobacco  stand  higher  than  it  previously  did,  and  have 
been  carried  out  with  good  faith.  They  consider  the  compen- 
sation of  forty  cents  as  reasonable,  and  one  of  them  says  that, 
as  a  buyer,  he  always  paid  his  half  very  cheerfully.  They 
think  the  proceedings  of  the  meeting  of  1836  have  met  the 
concurrence  and  approbation  of  factors,  planters,  and  others  in 
the  trade. 
It  is  evident  from  the  facts  above  established^  that  although 
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there  is  no  positive  proof  of  the  resolutions  of  the  meeting 
having  ever  come  to  .the  knowledge  of  the  plaintiffs,  and  of 
the  latter  having  ever  given  their  express  concurrence  there- 
to, they  submitted  for  a  long  space  of  time  to  the  charge 
of  forty  cents,  to  which  they  now  give  the  epithet  of  ex- 
tortion^ without  urging  any  complaint  a£rainst  it.  An  immense 
quantity  of  tobacco  was  inspected,  at  their  request^  as  factors  ; 
and  there  is  no  proof  that,  as  they  allege,  they  were  necessitatetl 
to  submit  to  the  charge,  to  avoid  the  delay  and  injury  which 
would  have  resulted  from  resistance  thereto,  or  that  the  inspectors 
ever  refused  to  do  their  duty  unless  said  charge  was  paid.  On 
the  contrary,  we  find  in  the  letter  of  the  inspectors  to  the  com- 
mittee, which  letter  was  produced  in  evidence  by  the  plaintiffs^ 
that  the  inspectors  proposed  to  make  two  distinct  charges,  viz. : 
one  of  60  cents  per  cask  for  the  inspection  of  tobacco  in  the 
manner  provided  for  by  law,  and  another  of  forty  cents  per  hogs- 
head for  the  extra  services  to  be  by  them  rendered  as  individuals^ 
for  sampling,  labelling,  dec.  if  requested.  Now,  it  is  also  shown 
by  the  testimony  of  William  Gray,  that  he  has  sent  a  good  deal 
of  tobacco  of  his  own  and  of  others  to  the  plaintiffs,  since  1836, 
and  that  in  the  account  of  sales  rendered  to  him,  the  plaintiff's 
have  charged  him  with  the  fees  of  inspection  and  sampling. 
Witness  has  never  requested  them  to  sue  for  and  recover  back 
the  fees,  and  they  never  told  him  that  they  intended  refunding 
him  the  twenty  cents.  Does  not  this  fact  show  that  the  plain- 
tiffs, in  their  dealings  with  the  inspectors,  always  considered  the 
charge  as  a  fair  one,  and  that  it  was  at  least  a  just  remuneration 
for  the  services  by  them  rendered  extra-official ly  ?  They  have 
not  established  a  single  instance  of  any  objection  on  their  part 
to  pay  the  charge ;  on  the  contrary,  their  books  show  that  the 
planters  and  purchasers  were  regularly  debited  according  to  the 
regulations ;  and  the  receipts  of  the  inspectors  also  show,  that 
the  forty  cents  complained  of  were  uniformly  paid  as  an  extra- 
charge^  distinct  from  the  charge  made  under  the  inspection  laws. 
This  action  is  based  upon  art.  2279  of  the  Civil  Code,  which 
declares  that,  **  he  who  receives  what  is  not  due  to  him,  whether 
he  receives  it  through  error  or  knowingly,  obliges  himself  to  re- 
store it  to  him  from  whom  he  has  unduly  received  it ;"  and  upon 
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art.  2280  which  provides,  that  "  he  who  has  paid  through  mis- 
take, believing  himself  to  be  a  debtor,  may  reclaim  what  he  has 
paid.*'  But  by  the  terms  of  art.  2281,  and  of  art.  18  of  the  Code 
of  Practice,  it  is  provided,  that  "he  who  pays  through  error 
what  he  does  not  owe,  has  an  action  for  the  repetition  of  what 
he  has  thus  paid,  unless  there  was  a  fiatural  obligation  to  make 
such  payment ;  but  it  must  be  proved  that  he  paid  through 
error,  otherwise  it  shall  be  presumed  that  he  intended  to  give.*' 
Thus,  it  is  clear,  that  in  order  to  sustain  an  action  of  this  kind 
it  is  necessary  to  show,  not  only  that  the  sum  paid  was  not  due, 
but  that  it  was  so  paid  through  error ;  and  yet  if  the  payment 
was  thus  made  as  the  consequence  of  a  natural  obligation,  no 
recovery  can  be  had.  Toullier,  11,  No.  87,  says:  "  La  r6p€ti- 
tion  doit  done  cesser  dans  tons  les  cas  ou  U  Sxiste  une  cause  de 
payement  raisonable  et  vraisemblable,  quand  meme  la  chose 
paySe  ne  seroit  pas  due  dans  le  sens  Ugal  et  rigoureux  du  moty 
suivant  lequel  une  chose  n'est  due  que  lorsqu^on  a  une  action 
civile  pour  Pixiger :"  "  Debitor  intelligitur  is  a  quo  invito 
exigi  pecunia  potest.^'  L.  108,  V.  S.  6  Toullier,  386.  Pothier, 
Oblig.  No.  195.  See  also  Pandectes  Fran^aises  10,  p.  377,  on 
art.  1376  of  the  Nap.  Code,  corresponding  with  our  art.  2278,  in 
which  the  commentator  says :  <'  Pour  qu'il  y  ait  lieu  a  la  r^p6 
titiotij  il  faut  que  celui  qui  a  pay 6  ignore  quHl  ne  doit  point, 
car  celui  qui  paye  sciemment  ce  quHl  ne  doit  pas,  ne  petU  pas 
r^p4ter,  quand  meme  en  payant  il  auroit  eu  Vintention  de 
riclamer  ensuite.^^  This  doctrine  is  founded  upon  the  Roman 
laws.  L.  1.,  ^  1  De  Condictione  Indebiti.  '^  Sed  si  sdens  se  non 
debere  solvit,  cessat  repetitio  ;"  and  L.  50  De  Solutionibus. 

It  cannot  be  controverted,  that  it  is  unlawful  for  a  man  to 
contract  for  or  receive  usurious  or  compound  interest ;  but  yet 
if  it  be  paid,  the  law  gives  no  action  to  recover  it  back.  2 
La.  428.  It  is  a  compliance  with  a  natural  obligation  which, 
under  the  definition  given  in  art.  1750  of  the  Civil  Code,  **  is  one 
which  cannot  be  enforced  by  an  action,  but  which  is  binding  on 
the  party  who  makes  it,  in  conscience,  and  according  to  natural 
justice."  A  natural  obligation  is  also  one  which  the  law  renders 
invalid  for  the  want  of  certain  forms,  or  for  some  reason  of  gene- 
ral policy,  but  which  is  not  in  itself  immoral  or  unjust.    Civ. 
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Code,  art.  1761.  And  no  suit  will  lie  to  recover  back  what  has 
been  paid  or  given  in  compliance  with  a  natural  obligation. 
Ibid.,  art.  1752. 

Now,  for  a  proper  application  of  the  legal  principles  above 
recognized,  let  us  put  the  case  in  the  position  most  favorable,  un- 
der the  evidence,  to  the  plaintiffs'  pretensions;  and  let  us  sup- 
pose, although  we  are  not  prepared  to  express  any  opinion  on  this 
point,  that  it  was  unlawful  for  the  defendants  to  receive  the  extra- 
compensation  complained  of,  and  that,  therefore,  in  the  words  of 
the  law,  they  have  received  what  they  were  not  entitled  to,  and 
two  questions  will  present  themselves  : 

1st.  Did  the  plaintiffs  pay  the  amount  sued  for  through  error? 

2d.  Were  they  not  bound  under  a  moral  or  natural  obligation, 
to  compensate  the  defendants  for  their  extra-services? 

I.  We  have  already  demonstrated,  that  the  plaintiffs  well  knew 
the  extent  of  the  services  which,  under  the  inspection  laws,  they 
had  a  right  to  require  of  the  defendants,  as  also  the  limit  of  the 
charge,  which,  under  those  laws,  the  defendants  were  entitled  to 
make  as  a  compensation  for  such  services.  When  they  employed 
the  defendants  to  sample  and  label  the  tobacco,  and  to  fullil  the 
other  duties  imposed  by  the  regulations  of  1836,  ihe  plaintiffs 
were  aware  that  these  were  not  included  among  those  pointed 
out  by  the  inspection  laws,  and  that  the  extra-charge,  which  they 
consented  to  pay,  was  beyond  the  limit  of  the  fees  allowed  by 
said  laws.  They  submitted  to  this  charge  for  a  certain  number 
of  years  without  complaint,  and  have  always  regularly  charged 
it  on  their  books  to  the  account  of  the  owners  and  buyers,  for 
whom  and  with  whom  this  kind  of  business  was  by  them  trans- 
acted ;  nay,  we  must  believe  that  they  have  been  uniformly  re- 
imbursed, and  that  they  never  paid  any  thing  out  of  their  own 
money.  Can  they  now  say  that  they  paid  through  error  ?  Can 
they  pretend  that  they  paid  with  the  idea  and  under  the  belief, 
that  the  charge  was  warranted  by  law,  or,  in  other  words,  that 
the  services  were  rendered  and  the  charge  made  according  to 
law  ?  Certainly  not.  They  were  at  liberty  to  require  and  use 
the  inspectors'  services  in  the  manner  pointed  out  by  law.  This 
they  have  never  thought  proper  to  do ;  and  it  is  obvious  that 
when  they  called  upon  the  defendants  to  extend  their  services 
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beyond  those  specified  in  the  law,  they  did  so  knowingly,  and 
that  they  must  necessarily  have  known  that  the  charge  to  be 
made  was  also  beyond  that  allowed  by  law.  Again,  in  the  words 
of  the  Roman  law :  Si  sciens  se  non  debere  solvit^  cessat  repe- 
titio. 

II.  It  seems  to  us,  under  all  the  circumstances  of  the  case,  that 
it  is  manifest  that  this  is  an  attempt  to  deprive  the  defendants  of 
the  vahie'&f  services  by  them  rendered,  from  which,  it  must  be 
acknowledged,  the  plaintiffs  have  been  greatly  benefitted.  It 
may  be  true  that,  from  the  terms  of  the  inspection  laws,  the  in- 
spectors were  entitled  to  demand  and  receive  sixty  cents,  and  no 
more,  and  that  whatever  be  the  extent  and  importance  of  their 
extra-services  as  inspectors,  they  could  not  demand  any  compen- 
sation beyond  the  amount  fixed  by  law.  But,  on  the  other  hand, 
is  it  not  equally  true  that  they  were  not  bound,  as  inspectors,  to 
furnisli  their  services  beyond  the  specifications  of  the  law?  Are 
not  their  duties  well  defined  and  pointed  out,  in  the  several  acts 
of  the  Legislature  on  this  subject  ?  And  do  those  laws  contain 
any  provisions  by  which  the  inspectors  could  be  compelled  to 
sample  and  label  the  tobacco,  and  to  fulfil  any  of  the  duties  im- 
posed upon  them  by  the  regulations  adopted  by  the  meeting  of 
the  tobacco  dealers  in  1836,  for  which  they  were  to  be  allowed 
an  extra-reward  of  40  cents?  Surely  not.  As  we  have  already 
remarked,  it  is  not  shown  that  the  plaintiffs  ever  made  any  objec- 
tion to  the  defendants  inspecting  their  tobacco  in  the  manner 
pointed  out  by  the  regulations  ;  this,  on  the  contrary,  has  been 
the  uniform  course  pursued  in  all  their  dealings  with  the  inspec- 
tors, and  we  are  convinced,  under  the  evidence,  that  that  course 
has  had  the  effect  of  better  securing  the  interest  of  the  dealers, 
and  of  facilitating  the  operations  of  the  trade.  The  plaintiffs 
were  factors  of  tobacco,  and  they  and  those  for  whom  they  acted, 
had  a  very  extensive  interest  in  this  branch  of  our  trade.  Thus, 
it  is  clear,  that  the  service?  rendered  by  the  defendants  were 
greatly  beneficial  to  the  plaintiffs ;  and  if  so,  as  equity  forbids 
that  they  should  profit  by  the  labor  of  others  without  a  fair  re- 
muneration, we  are  of  opinion  that  the  prohibition  to  demand 
more  than  sixty  cents,  being  merely  founded  upon  motives  of 
public  policy,  and  not  upon  any  degree  of  immorality^  and  being 
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simply  malum  prohibitum  and  not  malum  in  se,  the  plaintiffs, 
by  paying  to  the  defendants  an  extra-charge  of  forty  cents  per 
hogshead  of  tobacco  for  their  extra-services,  have  complied  with 
an  obligation  which  they  were  bound  to  discharge  in  foro  con- 
scienticB.    It  was  on  their  part,  a  natural  obligation. 

Under  this  view  of  the  case,  we  think  it  unnecessary  to  exam- 
ine the  question  raised  by  the  pleadings,  in  relation  to  the  plain- 
tiffs' right  of  action,  and  the  plea  of  prescription. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  ours  be  in 
favor  of  the  defendants,  with  costs  in  both  courts.* 


*  G.  Strawhridge,  for  a  re-beariogr.  The  eoart  err  in  stating  this  to  be  an  action 
to  recover  money  paid  in  error.  No  such  qaestion  was  raised  by  the  pleadings  or 
argument.  The  petition  alleges,  "  that  defendants  illegally  claimed  the  amount 
received  by  them,  refusing  to  do  their  duty  unless  it  was  paid,  and  that  plaintii&, 
to  avoid  the  delay  and  injury  which  would  have  resulted  therefrom,  did  pay,  &c." 
The  charge  is,  that  the  money  was  extorted  under  color  of  defendants'  office.  The 
principles  quoted  from  the  Code  and  the  Pandects  are  applicable  to  the  rights  of 
individuals  in  their  private  dealings — not  to  the  rights  and  duties  of  public  officers. 
Taxes  improperly  assessed  may  be  recovered  back,  even  where  voluntarily  paid. 
17  Mass.  461.  4  Pick.  365.  12  lb.  17.  So  where  a  collector  refuses  a  clearance 
until  tonnage  or  light  money  is  paid  (9  Johns.  201) ;  or  where  a  clerk  refuses  to 
issue  an  order  for  the  release  of  a  vessel  under  seizure,  until  his  fees  are  paid.  9 
Johns.  370.  See  also  CantzUr  v.  Chrdon,  6  La.  258.  So  in  all  cases  where  mo- 
sey is  obtained  by  extortion  or  oppression,  or  by  taking  undue  advantage  of  a  par- 
ty's situation,  an  action  will  lie  to  recover  it  back.  1  Wend.  360.  13  Serg.  &, 
Rawle,  258. 

But  it  is  fllated  in  the  opinion  of  the  court,  that  the  payment  was  voluntary— that 
the  services  were  extra — ^thst  the  public  has  been  better  served — and  that  there  was 
a  moral  and  natural  obligation  to  pay.  It  is  denied  that  the  payment  was  voluntary. 
The  services  for  which  the  additional  compensation  was  charged  were  such  only  as 
had  been  performed,  under  the  same  laws  by  all  previous  inspectors,  and  by  the 
defendants  themselves,  from  their  appointment,  until  1836.  Such  is  shown  to  be 
the  usage  in  other  ciliea  The  contemporaneous  construction  of  the  law,  and  the 
usage  grown  up  with  the  business  in  tliis  city  show,  that  such  services  are  a  part  of 
the  duty  of  inspection.  See  the  section  of  the  Code  which  treats  **  of  tlie  obligation 
to  perform,  as  incidents  to  a  contract,  all  that  is  required  by  equity,  usage,  or  law." 
Again ;  much  stress  is  laid  on  the  fact,  that  the  public  has  been  better  served  since 
the  extra-allowance  has  been  paid.  But  surely  it  is  not  pretended  that,  where  a 
charge  is  not  authorized  by  law,  an  officer  may  exact  it  provided  he  be  more  atttf«n- 
tive  to  his  duties.  That  there  was  not  a  natural,  but  a  legal  obligation  to  pay  the 
fees  established  by  law  is  plain  ;  it  is  equally  clear  that  there  was  no  obligation, 
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Horatio  W.  Hills  and  others  v.  Pierre  Huchet  Kernion 

and  others. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nariy  J. 

Simon,  J.  The  object  of  the  present  action  is  exactly  the 
same  as  that  of  the  case  of  Hills  <fe  Sinnott  against  the  same  de- 
fendants, just  decided ;  and  is  for  the  recovery  of  the  sum  of 
$4513  60,  an  amount  paid  by  the  plaintiffs,  (one  of  whom  is  also 
a  party  to  the  other  suit,)  to  the  defendants,  from  the  15th  of 
April,  1836,  to  the  11th  of  September,  1837,  under  the  same  cir- 
cumstances as  those  described  in  the  case  of  Hills  &  Sinnott.  It 
must,  therefore,  be  governed  by  the  same  principles  of  law ; 
from  which  we  have  come  to  the  conclusion,  that  the  judgment 
appealed  from  is  erroneous,  and  should  have  been  rendered  in 
favor  of  the  defendants. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  in  fa- 
vor of  the  defendants,  with  costs  in  both  courts. 

H.  H.  and  G,  Strawbridge,  for  the  plaintiffs. 

R.  H.  Chinn,  Hoa^  Roselius  and  Canon^  for  the  appellants. 


Larkin  F.  Wood  and  another  v.  Pierre  Huchet  Kernion 

and  others. 

Appeal  form  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Simon,  J.  This  is  another  attempt  to  recover  back  from  the 
defendants  a  sum  of  money  paid  to  them  by  the  plaintiffs,  (one 
of  whom  is  also  a  party  to  the  other  suit,)  on  the  20th  of  April 


le^ral  or  natural,  to  pay  each  charges  as  the  law  never  authorized.  It  is  not  true 
that  all  the  tobacco  on  which  the  extra  charge  has  been  paid  was  received  by 
plaintiflSB  as  factors.  Such  was  the  case  as  to  Gray*s,  and  as  to  the  tobacco  owned 
by  him  the  action  was  discontinued. 

He-hearing  refused^ 
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and  21st  of  June,  1838,  under  the  same  circumstances  and  facts 
as  those  detailed  in  the  case  of  Hills  &,  Sinnot  against  the  same 
defendants,  just  decided.  Being,  therefore,  governed  by  the  same 
rules  and  principles,  we  must  conclude  that  the  plaintiffs  are  not 
entitled  to  recover,  and  that  the  judgment  appealed  from  ought 
to  be  reversed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  ours  be  for  the 
defendants,  with  costs  in  both  courts. 

H.  H.  and  G.  Strawbridffe^  for  the  plaintiffs. 

jR.  H.  Chinn^  Hoa,  Roselitis  and  Canon,  for  the  appellants. 


Succession  of  Bernard  Hart — Irma  Hart,  Administratrix, 

Appellant. 

Petition  for  the  removal  of  an  administratrix  for  failiop  to  comply  with  the  5th 
sect  of  the  stat.  of  16  March,  J  842,  which  provides  that  "  whenever  the  testa- 
mentary ezecator  or  other  administrator  of  a  succession  shall  suffer  ten  days  to 
elapse  after  his  confirmation  or  appointment,  without  having  either  qualified,  or 
caused  an  inventory  to  be  at  least  begun,  the  Judge  shall  forthwith  and  tx  ojieio 
appoint  a  successor."  The  judfrment  appointing  the  administratrix  was  signed 
on  the  25  September,  and  on  the  €  October  she  was  sworn,  and  obtained  an 
order  for  an  inventory.  On  the  1 1th  of  October  petitioner  applied  for  her  removal 
Heldf  that  not  having  qualified  before  or  on  the  5th  of  October,  when  the  ten 
days  expired,  the  Judge  might  in  his  discretion,  have  afterwards  refused  to  allow 
her  to  do  so,  but  that  having  permitted  her  to  take  the  oath  on  the  6th,  it  was 
too  late  afterwards  to  object  that  she  had  not  qualified  sooner ;  and  that  the 
statute  does  not  require  that  both  the  oath  should  be  taken  and  the  inventory 
begun  within  the  ten  days. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez,  J. 

Marsoudet,  for  the  application. 

Greiner,  for  the  appellant. 

Martin,  J.  The  widow  and  administratrix  of  the  estate  of 
the  deceased,  is  appellant  from  a  judgment  which  removes  her 
from  the  administration,  on  the  application  of  one  of  the  creditors. 

Hart  died  at  the  Havana,  the  26th  of  May,  1843.  His  widow 
was  appointed  administratrix  on  the  20th  September,  1843 ;  the 
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judgment  appointing  her  was  signed  on  the  25th ;  she  took  the 
oath  on  the  6th  of  October,  and  on  the  same  day  she  filed  a  pe- 
tition and  obtained  an  order  for  the  inventory.  On  the  11th  of 
October,  the  petition  for  her  removal  was  filed. 

The  application  was  under  the  5th  section  of  an  act  of  the 
Legislature,  passed  the  16  March,  1842,  (Sess.  Acts,  p.  302,) 
which  provides  that :  "  Whenever  the  testamentary  executor,  or 
any  other  administrator  of  a  succession  shall  sufifer  ten  days  to 
elapse  after  his  confirmation  or  appointment,  without  having 
either  qualified  or  caused  an  inventory  to  be  at  least  begun,  the 
Judge  shall  forthwith  and  ex  officio  appoint  a  successor  in  office, 
as  if  no  such  officer  had  been  confirmed  or  appointed." 

The  inventory  was  completed  on  the  20th  of  October.  It  ap- 
pears to  us  that  the  Judge  of  Probates  erred.  The  appointment 
of  the  administratrix  was  completed  on  Monday,  the  25th  Sep- 
tember, and  she  took  the  oath  on  Friday,  the  6th  of  October  ;  so 
that  five  days  intervened  in  the  last  week  of  September,  and  five 
in  the  first  week  of  October,  making  ten  days  between  the  com- 
pletion of  her  appointment  and  the  administration  of  the  oath  to 
her,  and  her  application  for  and  the  issuing  of  the  order  to  make 
the  inventory.  Qn  Wednesday,  the  11th  of  October,  five  days 
after,  the  present  application  for  her  removal  was  filed.  The 
law  has  directed  that  the  removal  of  the  administratrix  shall  be 
an  ex  officio  act  of  the  Judge.  It  certainly  may  be  provoked  by 
any  party  interested,  and  perhaps  even  done  on  the  suggestion  of 
any  one.  The  ten  days  after  the  appointment  did  not  expire 
until  Thursday,  the  5th  of  October,  and  on  the  morning  of  the 
following  day,  the  6th,  the  Judge  might  perhaps  have  refused  to 
permit  her  to  qualify,  and  have  taken  measures  for  the  appoint- 
ment of  another  person  in  her  stead.  He,  however,  did  not  do 
so.  Was  he  bound  to  do  it  ?  Within  the  ten  days  between  her 
appointment  and  qualification,  a  Sunday  intervened.  On  that 
day  she  could  not  have  taken  the  oath.  The  law  does  not 
authorize  a  creditor  to  demand  the  removal  of  an  administrator. 
It  is  an  act  which  it  vests  in  the  Judge.  Whenever  a  Judge  acts, 
ex  officio,  he  has  always  some  discretion  to  exercise,  unless  the. 
law  positively  requires  his  performance  of  the  act.  When  one 
of  the  creditors  applied  for  her  removal,  he  was  perhaps  in  the 
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same  situation,  as  if  he  had  brought  a  suit  in  which  the  defen- 
dant had  been  cited  on  the  26th  of  September ;  and,  no  answer 
having  been  filed  on  the  5th  of  October,  he  would  have  had  a 
right  to  lake  a  judgment  by  default  on  the  6th.  But  if  this  was 
not  done,  and  the  answer  was  filed,  the  judgment  by  default 
could  not  be  taken  on  the  7th. 

The  appellee's  counsel  urges,  that  there  has  been  great  and  un- 
necessary delay  not  only  in  taking  the  oath,  but  also  in  beginning 
the  inventory.  The  delay  complained  of  occured  during  the 
sickliest  season  of  the  year,  when  there  is  an  almost  perfect  oc- 
clusion of  most  of-  the  courts  of  justice  in  the  city,  and  when 
most  of  the  members  of  the  bar  leave  it.  Notwithstanding  this, 
much  time  does  not  seem  to  have  been  lost.  The  administratrix 
was  appointed  on  the  25th  of  SeptemLer,  and  the  inventory  was 
completed  on  the  20th  October ;  less  than  one  month  having 
elapsed. 

The  discretion  of  the  Judge  would  probably  have  been  better 
exercised  in  declining  to  sustain  the  application  of  the  appellee ; 
for  the  removal  of  the  administratrix  will  be  attended  with  pro- 
bably more  delay,  than  the  learned  Judge  seems  to  have  appre- 
hended. The  new  appointment  must  be  n\ade,  in  the  same 
manner  as  the  original.  The  act  requires  it.  Certain  formalities 
must  precede  it. 

It  does  not  appear  to  us  that  the  appellant  could  have  proceed- 
ed with  much  more  expedition  at  that  period  of  the  year.  The 
delay  of  part  of  a  day  in  taking  the  oath,  might  have  been  over- 
looked under  the  maxim  "c/e  minimis  non  airat  Zeir."  An 
earlier  day  than  the  20th  of  October  had  been  appointed  by  the 
administratrix  for  making  the  inventory,  and  the  record  shows 
that,  on  the  9th  of  October,  which  was  the  day  on  which  thai 
operation  was  to  take  place,  the  appellant  desired  that  it  might 
be  postponed,  as  she  had  failed  to  receive  papers  from  the  Hava- 
na, which  were  necessary. 

The  act  of  the  Legislature  does  not  require  that  both  the  oath 
should  be  taken,  and  the  inventory  begun  within  ten  days  after 
the  appointment ;  the  conjunction  or  is  used,  which  is  the  dis- 
junctive. The  record  does  not  enable  us  to  see  the  precise  time 
after  obtaining  the  order  for  making  the  inventory,  when  the 
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administratrix  took  measures  to  have  that  operation  begun.  We 
see  only,  that  on  the  9lh,  two  days  before  the  application  for  her 
removal,  the  inventory  was  to  have  been  made,  and  was  delayed 
by  circumstances  not  within  her  control. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed, and  that  the  petition  of  the  appellee  for  the  removal  of 
the  administratrix,  be  dismissed  with  costs  in  both  courts,  and 
that  she  be  reinstated  in  the  administration. 


Lauren  Palmer  v,  H.  W.  Lee  and  another. 

The  certificate  of  a  notary  hy  whom  a  bill  or  note  has  been  protested  shonld  state 
the  day  on  which  notice  was  given  to  the  endorser.  It  is  not  necessary  to 
mention  the  date  of  the  letter  containing  the  notice. 

Where,  after  dne  diligence,  a  notary  is  unable  to  ascertain  the  residence  of  an 
endorser,  notice  of  protest  must  be  pat  in  the  nearest  poet-office  to  the  place  at 
which  such  protest  was  made,  addressed  to  him  at  the  place  at  which  the  note 
or  bill  appears,  from  its  face,  to  have  been  drawn.  Notice  in  a  letter  addressed 
to  the  endorser,  and  left  at  the  domicil  of  a  subsequent  endorser  is  insufficient. 
Act  13  March,  1827,  §3. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^}. 

Grivotj  for  the  appellant. 

Lewis,  contra. 

Martin,  J.  This  is  a  suit  against  the  maker  and  endorser  of 
two  promissory  notes.  There  was  judgment  against  the  first, 
and  a  judgment  as  in  case  of  nonsuit  in  favor  of  the  second. 
The  plaintifi*  appealed,  the  endorser  alone  being  cited. 

The  certificate  of  the  notary  attests  that,  as  to  the  first  note, 
he  put  a  notice  to  the  endorser  and  appellee  in  the  post-office, 
diligent  inquiry  having  been  vainly  used  to  discover  his  resi- 
dence. This  was  done  on  the  23d  of  December,  1839,  the  22d 
being  Sunday,  and  the  note  having  been  protested  on  the  21st. 

As  to  the  second  note,  the  certificate  attests  that  the  notary  gave 
notice  of  the  protest  to  the  endorser  on  the  22d  of  June,  1839, 
(the  protest  having  been  made  the  preceding  day,)  in  a  letter 
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addressed  to  him,  which  he  left  at  the  domicil  of  L.  E.  Forstall, 
a  subsequent  endorser ;  his  diligent  efforts  to  discover  the  domi- 
cil of  the  appellee  having  been  fruitless. 

The  counsel  for  the  endorser  and  appellee  has  urged,  that  it 
does  not  appear  that  the  notary  used  proper  diligence  to  discover 
his  client's  domicil ;  that  the  certificates  do  not  state  the  dates  of 
the  notices  to  the  endorser,  and  that  the  notice  of  the  protest  of 
the  second  note  ought  to  have  been  put  in  the  post-office. 

The  testimony  shows,  that  the  notary  made  inquiries  for  the 
residence  of  the  endorser,  at  the  Merchants'  Exchange.  St. 
Charles  Exchange,  St.  Louis  Hotel,  at  Bishop's  and  the  Verandah. 
This  appears  to  us  sufiicient,  especially  as  the  Merchants'  Ex- 
change and  the  post-office  are  under  the  same  root  The  certifi- 
cates ought  certainly  to  state  the  day  on  which  the  notice  was 
given  to  the  endorser ;  but  nothing  requires  that  it  should  state 
the  date  of  the  letter  which  contains  that  notice.  The  notice  of 
protest  of  the  second  note  was  improperly  given  in  a  letter  di- 
rected to  the  endorser,  but  left  at  the  domicil  of  Forstall,  a  subse- 
quent endorser.  The  letter  ought  to  have  been  lodged  in  the 
post-office.    Bui.  <fc  Curry's  Dig.  43. 

The  court  erred,  iu  our  opinion,  in  giving  judgment  of  non- 
suit on  the  second  note. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re- 
versed; and  that  the  plaintiff  recover  from  the  endorser  and 
appellee  the  sum  of  two  hundred  and  twenty  dollars  and  fifty 
cents,  with  legal  interest  from  the  21st  day  of  December,  1839, 
until  paid,  with  costs  in  both  courts ;  reserving  to  the  plaintiff 
his  right  on  the  second  note,  if  any  he  has. 
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HoNORE  Bacchus  v.  Manuel  Moreau. 

Where  it  is  stipulated  in  a  notarial  act  of  sale  that  the  parohaser  may  postpone  the 
payment  of  a  note  given  by  him  for  the  price  for  a  certain  time  after  maturity, 
on  payinfi;  interest  annually  in  advance,  and  the  oblij^or  states  on  the  face  of  the 
note,  which  was  ezecated  at  the  same  time  as  the  act  of  sale,  that  he  reserves 
to  himself  the  right  to  postpone  the  payment  for  the  stipulated  time,  the  note  and 
the  act  must  be  construed  together,  and  be  considered  as  proving  a  contract  that 
the  principal  shall  not  be  exigible  until  the  time  to  which  it  was  agreed  that  pay- 
ment might  be  postponed,  on  the  payment  of  interest  annually  ;  and  the  failure 
of  the  maker  to  pay  the  interest  due  for  any  year,  will  not  operate  as  a  forfeiture 
of  the  right  to  delay  the  payment  of  the  principal,  no  such  penalty  being  express- 
ed, or  implied.  The  holder  of  the  note  has  only  a  right  of  action,  at  the 
commencement  of  each  year,  for  the  interest  due. 

A  stipulation  in  an  act  of  sale  that  the  purchaser  may  postpone  the  payment  of  the 
principal  for  a  certain  time,  on  paying  interest  at  six  per  cent  annually  in  advance, 
is  not  usurious  or  illegal. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Michel^  for  the  plaintiff. 

Bodinj  for  the  appellant,  contended,  that  the  stipulation  re- 
quiring the  interest  to  be  paid  in  advance  was  usurious  ;  that  it 
is  equivalent  to  exacting  interest  upon  interest,  which  is  expressly 
forbidden  hy  art.  1934  of  the  Civil  Code.  Such  a  stipulation 
cannot  be  assimilated  to  the  discount  of  a  note.  Discount,  says 
Merlin,  verba,  Int^rets,  §  3,  p.  522,  is  where  a  debtor  pays  before 
the  term  allowed  him  by  the  contract,  when  he  may  retain  the 
interest  for  the  term  that  is  to  elapse  before  the  maturity  of  the 
debt.  The  stipulation  in  this  case  for  interest  in  advance,  is 
very  different. 

"  LHntSr6t,^^  says  Pardessus,  Droit  Comm.  vol.  2.  p.  297,  "ne 
peut  eire  permit  cPavance  par  le  pretenr^  par  voie  de  retenue  sur 
la  somme  compile  a  Pemprunteur  ;  parce  que,  Pinteret  n^etant 
que  le  prix  de  Pusage  et  en  quelque  sorte,  le  fruit  civil  de 
P argent,  ne  peut  etre  du  cPavance  /'  <fcc.  The  authority  given 
by  law  to  banks  on  the  subject  of  interest,  may  be  considered  as 
an  exception  to  the  general  law  on  the  subject. 

The  defendant  has  not  been  put  in  mora.  14  La.  37.  1  Rob. 
131.    3  Rob.  403. 
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BuLLARD,  J.  In  this  case  it  appears,  that  the  appellant, 
Moreaii,  purchased  of  Bacchus  certain  real  property  for  seven 
thousand  dollars,  of  which  five  thousand  were  paid  in  hand. 
For  the  remaining  two  thousand  he  gave  his  note  payable  at  the 
office  of  the  Parish  Judge  of  the  parish  of  Jefferson,  two  years 
after  date,  with  interest  at  six  per  cent  from  maturity,  and  on  the 
face  of  the  note  the  obligor  says :  "  1  reserve  to  myself  to  post- 
pone payment  for  five  years."  The  payment  is  secured  by  mort- 
gage on  a  part  of  the  property  sold  ;  and  in  the  act  of  sale  there 
is  a  stipulation  to  the  effect,  that  if  the  purchaser  shall  think 
proper  to  postpone  the  payment  of  his  note  for  five  years  from 
its  maturity,  he  may  do  so,  on  paying  upon  the  amount  of  the 
note  an  annual  interest  of  six  per  cent,  payable  at  the  beginning 
of  each  year,  to  the  vendor,  or  any  bearer  of  the  note  upon  his 
receipt.* 

The  note  was  protested  upon  maturity,  payment  of  it  having 
been  demanded  at  the  office  of  the  Parish  Judge ;  and  thereupon, 
the  plaintiff  took  out  an  order  of  seizure,  which  was  enjoined 
upon  the  ground,  that  the  defendant  had  a  right  to  renew  the 
note  according  to  the  stipulation  in  the  act,  on  the  payment  of 
the  interest  in  advance,  which  he  alleges  he  has  always  been 
ready  to  pay,  and  which  he  deposited  in  court. 

The  injunction  was  dissolved,  and  the  defendant  appealed. 

The  record  shows,  that  on  the  I8th  of  April,  about  three  weeks 
after  the  note  fell  due,  Moreau  wrote  to  Bacchus,  that  knowing 
that  his  note  was  to  fall  due  on  the  27th  of  the  preceding  month, 
he  had  looked  for  him  in  order  to  pay  him  the  interest  upon 
f  2000,  which  he  owed  him. 

It  appears  to  us,  that  the  expression  on  the  face  of  the  note, 
"  I  reserve  to  myself  to  postpone  payment  for  five  years,"  was 
an  acceptance  of  the  offer  to  do  so,  on  the  payment  of  interest 
each  year  in  advance.  The  act  itself  left  to  Ihe  defendant  the 
option  to  pay  at  maturity,  or  to  postpone  the  payment  of  the 


*  The  act  and  note  were  executed  on  the  eame  day,  and  the  former  paraphed  by 
the  notary,  to  connect  it  with  the  act  of  sale,  in  which  a  mortgage  was  reserved 
to  see  are  its  {wyment. 
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principal  sum  for  several  years,  on  the  payment  of  the  interest  at 
the  commencement  of  each  year.  Having  made  his  election,  as 
expressed  on  the  face  of  the  note,  it  became  an  agreement  be- 
tween the  parties,  that  the  principal  should  not  be  exigible  until 
after  five  years,  on  the  payment  of  interest  at  the  commencement 
of  each  year.  The  note  anfr  the  notarial  fict  being  construed 
together,  may  well  be  considered  as  proving  such  a  contract ; 
and  it  is  tantamount  to  a  note  payable  five  years  after  date,  with 
the  interest  payable  and  exigible  each  year,  at  its  commencement. 
The  question  then  is,  whether  the  failure  of  the  maker  to  pay 
the  second  year's  interest,  operates  as  a  forfeiture  of  the  term,  or 
right  to  delay  payment  ?  We  are  of  opinion  that  it  does  not. 
No  such  penalty  is  expressed  ;  and,  in  our  opinion,  it  is  not  implied 
from  the  nature  of  the  agreement  itself.  A  right  of  action  ac- 
crued to  the  holder  of  the  note  to  recover  each  year,  at  its  com- 
mencement, the  year's  interest,  independently  of  the  principal. 
The  payment  of  the  interest  being  secured  by  mortgage,  as  well 
as  the  principal,  an  order  of  seizure  and  sale  might  be  issued 
to  make  the  same  out  of  the  mortgaged  premises. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed ;  and  ours  is,  that  the  injunction  be 
reinstated,  reserving  to  the  appellee  the  right  to  take  out  of  court 
the  year's  interest  deposited,  and  to  proceed  for  another  year's 
interest,  which  has  since  fallen  due,  and  successively  as  the  same 
may  hereafter  fall  due,  if  not  punctually  paid  ;  and  it  is  further 
ordered,  that,  the  plaintifi*  pay  all  the  costs,  except  those  in« 
curred  before  the  deposite  of  the  money  in  court,  and  that 
those  be  paid  by  the  appellant. 
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mm         Theodore   Bailly  Blanchard,  Testamentary  Executor  of 
Theodore  Nicolet,  v.  Spencer  Gloyd  and  another. 

An  error  aa  to  the  date  of  the  judpnent  appealed  from,  committed  in  61ing[  up  a 
blank  in  an  appeal  bond  signed  by  a  pary^  aa  the  agrent  of  the  appellants  and  in 
his  own  name  aa  surety,  will  not  discharge  the  surety,  where  the  judgment  is 
otherwise  safficiently  described.  Per  Curiam :  The  object  of  all  written  con- 
tracts is  to  express  the  intention  of  the  parties,  and  where  that  clearly  appeals 
from  the  whole  tenor  of  the  instrument  and  the  manner  in  which  it  was  used, 
it  will  not  be  avoided  for  a  clerical  error,  as  to  the  surety,  any  more  than  as  to 
the  principal  obligor.  C.  C.  1951.  The  rule /a/«a  demonatratio  non  noeet  pro. 
perly  applies  to  such*a  case.  So  much  of  the  description  as  is  false  must  be  re- 
jected, and  the  instrnmeat  have  its  effect  if  a  sufficient  description  remain. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watis^  J. 
Waterman,  the  surety  in  an  appeal  bond  executed  by  the  de- 
fendants, is  appellant  from  a  judgment  rendered  against  him  on  a 
rule  to  show  cause  why  he  should  not  be  condemned  to  pay  the 
amount  of  the  original  judgment  against  the  defendants.    The 
question  presented  by  this  case  grows  out  of  a  bill  of  exceptions 
taken  by  the  appellant  to  the  admission  in  evidence  of  a  judg- 
ment purporting  to  have  been  rendered  on  the  14th  of  June, 
1839,  when  the  bond  signed  by  him  shows  that  he  was  surety  on 
an  appeal  from  a  judgment  rendered  on  the  29th  of  that  month, 
on  the  ground  of  variance.    The  appellant  also  excepted  to  the 
admission  of  the  testimony  of  witnesses  to  show  by  whom  the 
date  of  the  judgment  in  the  appeal  bond  had  been   filled  up,  on 
the  ground  that  parol  evidence  could  not  be  introduced  to  alter, 
or  explain  a  written  obligation  in  which  there  is  no  ambiguity. 

Lockett  and  Micou,  for  the  plaintiff.  The  appellant  relies 
upon  an  error  in  the  bond  in  stating  the  date  of  the  payment 
from  which  the  appeal  was  taken.  There  was  full  evidence 
that  no  other  judgment  existed  in  favor  of  the  same  'plaintiff 
against  the  same  defendant ;  that  it  was  filed  in  the  proper  case, 
and  that  the  defendants  had  the  benefit  o^  their  appeal.  This 
testimony  is  admissible.  Beloi  v.  Donovan,  1  Rob.  257.  Suc- 
cession of  Roboaum,  1  Rob.  258.  Singleton  v.  Smith,  4.  La 
433.  Ket/s  v.  Powell,  9  La.  574.  Penniman  v.  Barrymore,  6 
Mart.  N.  S.  494.    Palangue  v.  Guesnon,  15  La.  312. 

There  is  a  striking  and  important  difference  between  the  prin- 
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ciple  of  decision  in  the  civil  and  common  law  courts,  with  regard 
10  jiidunal  obligations. 

The  English  statute  (23  H.  6,  c.  9,)  first  regulating  and  allow- 
ing bail  bonds,  prescribes  the  form,  and  adds  an  express  pro- 
vision that  bonds  taken  with  any  other  condition,  colore  officii^ 
or  for  ease  and  favor  shall  be  void. 

A  long  course  of  decisions  under  this  statute  having  establish- 
ed the  invalidiiy  of  all  bonds  departing  from  the  prescribed  con- 
dition, the  courts  of  common  law  insensibly  adopted  as  their 
rule  or  maxim,  that  all  bonds  required  by  a  ^/a^ti/6'were  void  if 
they  varied  from  the  forms  of  the  statute,  without  adverting  to 
the  distinction,  that  under  the  act  of  Henry,  the  penalty  of  nul- 
lity  was  expressly  affixed  by  the  law  to  such  variance,  whereas 
in  other  acts  there  was  no  such  provision. 

The  civil  law  courts,  not  trammelled  by  any  similar  statutory 
provisions,  and  not  misled  by  any  false  analogies  to  them,  looking 
only  to  substance  and  noi  form,  have  adopted  a  different  rule. 

The  question  with  them  is,  for  what  was  the  bond  intended  ? 
Can  its  object  and  application  be  sufficiently  ascertained  and 
identified?  If  so,  in  whatever  manner  a  person  shall  appear 
to  have  deemed  proper  to  bind  himself  to  another,  he  shall  re- 
main bound.  Duchamp  v.  Nicholson,  2  Mart.  N.  S.  672.  2 
C.  R.  776.  3  Mart.  569.  Nov.  Recop.  lib.  10,  tit.  1,  ley  1. 
Febrero  Ad.,  part  1,  cap.  7,  §  6,  p.  97  to  105,  Nos.  122  to  128.  1 
Pothier  Oblig.  No.  66.  Code  Nap.  art.  1 120.  2  La.  47.  16  La. 
174. 

In  Duchamp  v.  Nicholson,  the  action  was  on  an  auctioneer's 
bond  which  did  not  pursue  the  statute,  yet  it  was  held  good. 

In  pursuance  of  this  maxim,  that  in  whatever  manner  a  man 
intends  to  bind  himself,  he  shall  be  bound,  and  especially  with 
regard  to  judicial  stipulations,  it  has  been  held  that  it  is  not  im«. 
portant  that  the  bond  should  be  signed  by  all  the  appellants,  nor 
by  any  one  of  the  appellants.  Signature  by  the  surety  only  has 
been  held  sufficient.  Richardson  v.  Terrell,  9  Man.  34,  35. 
Doane  v.  Farrar,  10  Mart.  78,  79.  Poydras  v.  Paten,  6  La. 
129.  Wells  v.  Compton,  2  Rob.  187.  See  the  Civ.  Code, 
arts.  1709,  1940,  for  the  rules  of  interpretation  where  the  words 
are  ambiguous — or  where  circumstances  render  it  doubtful.   Art. 
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1945,  provides  that  the  intention  governs ;  art.  1946^  that  agree- 
ments must  be  understood  so  as  to  have  some  effect;  and  art, 
1952,  that  the  construction  must  be  against  him  who  has  con- 
tracted the  obligation. 

So  it  has  been  often  determined  that  signatures  to  a  &2anX;  band 
will  bind.  State  v.  Judge  of  the  First  District^  19  La.  179. 
Wells' Heirs  v.Lamoihe,  10  hh.  All.    9  Mart.  34.    10  Mart.  74. 

So  it  has  been  decided,  that  a  party  was  bound  by  a  bond  given 
on  an  attachment,  although  at  the  time,  there  was  no  law  re- 
quiring or  authorizing  such  bond.  Lartique  v.  BcUdwin^  5 
Mart.  193. 

So,  also,  it  has  been  resolved,  that  words  wanting  in  such 
bonds  shall  be  supplied  by  the  court,  and  fourteen  hundred  and 
ten,  shall  be  understood  and  held  to  mean  1410  dollars.  Pen 
niman  v.  Barrymore,  6  Mart  N.  S.  494,  And  this  rule 
was  applied  to  the  sureties  as  well  as  principals.  Ibid.  That 
where  any  obscurity  or  doubt  is  presented  by  the  terms  of  the 
bond,  they  may  be  interpreted  by  the  order  in  pursuance  of 
which  it  was  made.  Ibid.  And  that  a  sequestration  bond  be- 
ing dated  the  9th,  though  suit  was  commenced  only  on  the  10th, 
is  immaterial.  Ibid.  Thus  too  it  has  been  adjudged,  that  clauses 
in^properly  added  shall  be  rejected,  and  any  that  are  omitted 
shall  be  supplied.    Slocomb  et  al.  v.  Robert,  16  La.  174. 

It  has  even  been  decided,  that  the  surety  on  a  twelve-months' 
bond  cannot  be  discharged  on  the  ground  that  the  law  is  uncon^ 
stitutional.  The  bond  was  made  after  the  law ;  and  the  court 
say  "  volenti  nonfit  injuria J^    3  Cond.  R.  773. 

Courts  proceeding  according  to  the  common  law,  hold  such 
bonds  void.  See  Gilbert  v.  Anthony,  I  Yerger,  69.  6  Gill  & 
Johns.  250.  1  Hill,  267.  2  Brock.  64.  1  Ham.  368.  2  Dev. 
379 ;  and  the  various  cases  collected  in  1  Metcalf  &  Perkins' 
Dig.  p.  433. 

Yet  even  the  courts  of  common  law  have  been  obliged  to  miti- 
gate the  rigor  of  their  principles ;  and  in  modern  times,  where  the 
whole  bond  is  not  declared  absolutely  void  by  statute,  they  hold 
it  to  be  void  only  ctsfar  as  it  is  in  conflict  with  the  statute,  and 
good  as  to  the  rest.    10  Peters,  343. 

But  the  point  which  seems  decisive  is  this :  the  alleged  cause 
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of  invalidity  is  a  mistake — the  mistake  oF  the  party  himself  who 
profiled  by  it.  A  court  of  chancery  would  correct  that  mistake 
by  a  decree,  and  set  up  the  bond  in  it  true  intended  terms. 

If  a  court  of  equity  would  do  this,  our  courts  where  law  and 
equity  are  administered  together,  according  to  the  maxims  of 
natural  justice,  will  do  it.     1  Story's  Equity,  §  115,  152  to  164. 

Courts  of  admiralty,  which  proceed  according  to  the  forms 
andx  principles  of  the  civil  law,  do  not  regard  formal  defects  in 
bonds. 

Thus,  an  instrument  void  as  a  bond  has  been  held  good  as  a 
stipulation.     United  States  v.  Sawyer^  1  Gall.  C.  C.  R.  145. 

So  a  bond  not  according  to  the  usages  of  the  admiralty  has 
l)een  held  good  on  the  ground,  that  those  who  had  entered  into 
the  stipulation  and  had  the  advantage  of  it,  ought  not  to  be  per- 
mitted to  allege  any  unimportant  informality  in  their  own  act. 
United  States  v.  The  Schooner  Little  Charles,  1  Brocken- 
borough  R.  380.  And  see  the  following  common  law  cases ; 
Wiser  v.  Blachly,  1  Johns.  Chan.  R.  609.  Burn  v.  Burn,  3 
Vesey,  576.  Rawstone  v.  Parr,  3  Eng.  Con.  Ch.  R.  424,  639. 
UOlliff  V.  Sou.  Sea  L  Co.  cited  1  Vesey,  601,  and  Dane's 
Abridgment.  Gillespie  v.  Moon,  2  Johns.  Ch.  R.  595,  and  the 
causes  cited  at  p.  599. 

Dunbar,  for  the  appellant.  The  contract  of  a  surety  is  to  be 
construed  strictly  both  in  law  and  equity,  and  his  liability  is  not 
to  be  extended  by  implication  beyond  the  terms  of  his  contract. 
He  has  a  right  to  stand  upon  the  very  terms  of  his  contract. 
Miller  v.  Stewart,  5  Con-  Rep.  S.  C.  U.  S.  727. 

This  court  has  decided,  that  a  mistake  as  to  the  term  at  which  the 
judgment  was  rendered,  in  a  petition  of  appeal,  is  fatal.  Martin 
y.  Rutherford  et  al.  6  Mart.  N.  S.  281.  And  that  the  true  in- 
quiry, on  motion  to  dismiss  an  appeal  for  a  defect  in  the  appeal 
bond,  is,  could  a  recovery  be  had  on  the  bond.  A  fortiori,  must 
a  mistake  in  the  bond  of  the  date  of  the  judgment,  be  more  fatal 
than  in  the  petition  of  appeal.  Pleasants  v.  Botts  etal.  6  Mart. 
N.  S.  128.  Why  was  the  appeal  dismissed  in  the  case  cited  for 
the  mistake  in  the  petition  ?  Because,  from  the  judgment  really 
rendered,  there  was  no  appeal.    If  there  has  been  no  appeal  from 
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the  judgment  recited  in  the  bond,  there  cannot  have  been  a  for- 
feiture of  the  bond. 

This  appeal  might  have  been  dismissed ;  and  if,  from  the  laches 
of  plaintiff  it  has  not  been  done,  the  surety  is  not  to  suffer.  No- 
thing could  be  done  or  left  undone  by  the  plaintiff  that  would 
affect  the  rights  of  the  surety.  McCfileb  v.  Maxwell^  6  Mart.  N. 
S.  528. 

In  New  York  it  has  been  decided  that  such  a  variance  is  fatal. 
3  Wend.  426. 

The  evidence  excepted  to  should  not  have  been  admitted. 
The  fact  of  the  proceedings  in  this  case  being  summary  makes 
no  difference.  If  a  regular  suit  had  been  brought,  and  the  bond 
declared  on,  the  breach  of  the  condition  must  have  been  set  forth ; 
and  evidence  of  a  judgment  rendered  on  a  different  day  from  the 
one  in  the  bond  and  the  affirmance  of  it  by  the  Supreme  Court, 
would  not  have  been  admissible.  PilU  v.  Mollere,  2  Mart.  N.S. 
667.  The  date  of  a  judgment  it  is  said,  in  3  Wend.  426,  may 
not  be  given  in  the  bond,  but  if  given  incorrectly  it  is  fatal. 
The  date  of  a  judgment  in  many  respects  is  very  material.  It 
shows  whether  the  appeal  lies,  for  it  may  have  been  prescribed. 
It  might  have  a  preference  as  a  mortgage  by  being  recorded,  &c. 

If  a  mistake  was  made  in  the  bond,  it  was  by  the  lawyer  of 
Gloyd  &  McDonnell,  and  it  does  not  appear  that  the  surety  had 
any  hand  in  it,  except  so  far  as  signing  the  bond  as  the  agent  of 
Gloyd  &  McDonnell,  and  for  himself  as  surety.  It  was  not  ne- 
cessary or  material  that  he  should  have  signed  for  Gloyd  &  Mc- 
Donnell ;  and  the  contracts  as  agent  and  surety,  are  as  distinct  as 
if  signed  by  different  persons. 

It  is  a  general  rule,  that  parol  evidence  of  the  intention  of  the 
parties  is  not  admissible  in  law  or  equity,  to  vary  or  add  to  the 
terms  of  a  written  agreement.  If  the  agreement  is  certain,  ex* 
plained  in  writing,  and  signed  by  the  parties,  that  binds  them. 
1  Phillips  on  Evidence,  555,  567. 

But  if  the  exception  to  the  evidence  was  not  properly  taken, 
yet  it  comes  to  the  same  thing :  the  plaintiff  has  failed  to  make 
out  his  case,  by  offering  a  judgment  of  a  different  date  from  that 
for  which  the  defendant  was  surety  on  appeal.  Vietwre  et  aL  r. 
jMotiton,  8  Mart.  400. 
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The  appeal  bond  in  this  case  is  void,  because  ,every  contract 
must  have  a  certain  object  which  forms  the  matter  of  agreement. 
The  judgment  recited  in  the  bond  has  no  existence.  That  which 
does  not  exist,  or  has  ceased  to  exist,  cannot  be  the  subject  of  a 
contract.  Civ.  Code,  art.  1772.  Duranion,  vol.  10,  Nos.  302, 
303,  304.  Pothier  Traite  des-  Obligations,  Nos,  129  to  140  in- 
clusive. 

MoRPHY,  J.  D.  C.  Waterman  is  appellant  from  a  judgment 
rendered  against  him  on  an  appeal  bond.  He  signed  in  the 
name  of  the  defendants  as  their  agent,  and  in  his  own  name  as 
their  surety.  This  instrument,  which  is  in  the  usual  form,  re- 
cites, that  the  judgment  appealed  from  was  rendered  on  the  29th 
of  June,  1839,  instead  of  the  14th  of  June,  its  real  date.  This 
mistake  seems  to  have  been  committed  by  filling  up  the  blank  in 
the  printed  form  of  the  bond  intended  for  the  date  of  the  judg- 
ment, by  that  of  the  bond  itself,  which,  together  with  the  petition 
of  appeal  and  the  order  of  the  Judge  allowing  the  appeal,  bears 
date  the  29lh  of  June,  1839.  In  consequence  of  this  mis-recital 
in  the  bond,  the  appellant  claims  to  be  discharged  from  all  lia- 
bility, on  the  ground  that  he  became  surety  for  an  appeal  from  a 
judgment  rendered  on  the  29th  of  June,  1839,  and  was  not  sure- 
ty for  an  appeal  from  one  rendered  on  the  14th  of  June,  1839. 
On  the  trial  below,  the  plaintiff  in  the  rule  offered  in  evidence  the 
record  and  judgment  in  the  suit  of  Blanchard,  Executor  of  Ni- 
colei  V.  Oloyd  ^  McDonnell^  in  which  the  appeal  had  been 
taken  and  the  bond  filed,  together  with  the  testimony  of  two  wi 
nesses,  to  show  that  the  date  of  the  rendition  of  the  judgment  as 
set  forth  in  the  appeal  J)ond  was  a  mistake,  and  that  the  judg- 
ment of  the  14th  of  June,  1839,  was  the  only  one  ever  rendered 
between  these  parties  in  the  Commercial  Court.  The  introduc- 
tion of  this  evidence  was  resisted  by  the  appellant,  and  a  bill  of 
exceptions  was  taken  to  the  opinion  of  the  Judge  who  admitted 
it.  We  do  not  think  that  he  erred.  The  evidence  offered  goes 
to  show  a  mistake,  or  clerical  error  in  the  bond,  against  which 
relief  would  be  afforded  in  chancery  by  the  admission  of  oral 
evidence.  In  the  language  of  Starkie,  4  part,  p.  1017,  "  the  ex- 
trinsic evidence  in  such  cases,  is  not  offered  to  contradict  a  valid 
existing  instrument,  but  to  show  that,  froni  accident  or  negli- 
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gence,  the  instrnmeDt  in  question  has  never  been  constituted  the 
actuil  depository  of  the  intention  and  meaning  of  the  parties." 
This  court,  which  is  one  of  equity  as  well  as  of  law,  has  relieved 
parties  against  accidental  mistakes  of  this  kind.     1  Robinson, 
267.     15  La.  312.    4  La.  433  and  350.    9  La.  574.    Stor^^'s 
Equity  Jurisp.  §  152  to  164.    5  American  Common  Law,  p.  177, 
and  cases  quoted  there.    From  an  inspection  of  the  bond  itself, 
there  can  be  no  doubt  as  to  what  the  appellant  intended  to  do, 
when  he  signed  this  bond  as  agent  of  the  defendants,  and  in  his 
own  name  as  their  surety.    His  pur[)ose  was  to  secure  to  them 
an  appeal  in  this  particular  suit,  and  from  the  judgment  which 
had  been  rendered  in  it.    The  object  of  stating  the  date  of  the 
judgment  was  to  describe  it  more  fully.    If  a  mistake  has  been 
accidentally  committed  in  this  part  of  the  description,  when  the 
judgment  is  otherwise  described  so  as  to  leave  no  doubt  of  its 
being  the  one  which  the  parties  had  in  contemplation,  shall  this 
single  mis-recital  have  the  effect  of  avoiding  the  bond  by  which 
the  appellant  intended  to  bind  himself?    Shall  he  be  permitted 
to  shelter  himself  from  the  responsibility  he  intended  to  incur,  by 
pleading  a  defect  in  tho  bond  which  did  not  mislead  him,  and 
which  may  be  attributed  to  his  own  negligence,  as  he  executed 
that  instrument  in  his  double  capacity  of  agent  and  surety  of  the 
defendants  m  the  suit  ?    In  Penniman  v.  Barrymore,  we  held, 
that  neither  the  principal,  nor  surely  can  escape  from  responsi- 
bility  by  an  error  that  arises  in  drawing  up  the  act  by  which 
they  contemplated   binding  theujselves.    6  Mart.   N.  S.  498, 
and  the  authorities  quoted  there.    It  is  said,  that  the  obligation  of 
a  surety  is  to  be  construed  strictly  both  in  law  and  equity  ;  that 
his  liability  is  not  to  be  extended  by  implication ;  and  that  he 
has  a  right  to  stand  upon  the  very  terms  of  his  contract.    Tliis  is 
true;  but  it  is  equally  true,  that  the  object  of  all  written  contracts 
is  to  express  the  intention  of  the  parties.    If  such  intention  clear- 
ly appears  from  the  whole  tenor  of  the  instrument,  and  by  the  man- 
ner in  which  it  was  used  and  acted  upon,  the  instrument  is  not  to 
be  avoided,  on  a  clerical  error,  as  to  the  surety  any  more  than  as 
to  the  principal  obligor.     A  bond  signed  by  a  surety  is  as  much 
his  contract  as  it  is  the  contract  of  his  principal ;  and  both  will 
lemain  bound,  as  it  is  shown  they  really  intended  to  bind  them- 


Digitized  by 


Google 


MAY,  1844.  549 


Blanchard,  Executor,  v.  Gloyd  and  another. 


selves.  Civ.  Code,  art.  1951.  3  Mart.  569.  2Ib.  N.  S.  672.  2 
La.  47.  10  La.  4U.  5  La.  129.  16  La.  174.  19  La.  179.  Iq 
the  present  case,  the  appellant  being  the  agent  of  the  defendants, 
well  knew  from  what  judgment  he  had  thought  proper  to  appeal 
on  their  behalf.  Had  the  mistake  in  relation  to  its  dale  been  dis- 
covered at  the  time  of  signing  the  bond,  and  pointed  out  to  him, 
he  would  no  doubt  have  corrected  it,  in  order  to  entitle  his  prin- 
cipals to  their  appeal,  as  his  neglect  to  take  such  appeal  might 
have  made  him  responsible  to  them.  Whether  the  defect  in  the 
bond  proceeded  from  error  or  bad  faith,  such  error  or  bad  faith 
was  his  own,  and  he  cannot  take  advantage  of  his  own  wrong. 
It  may  be  that  the  appeal  might  have  been  dismissed  at  the  in- 
stance of  the  appellee,  in  consequence  of  this  error  in  the  bond  ; 
but  it  does  not  necessarily  follow  that  after  the  appeal  has  been 
suffered  to  have  its  effect,  the  parties  who  furnished  the  bond  can 
ask  for  its  nullity  on  that  ground,  it  is  finally  urged,  that  the 
contract  is  void  for  want  of  a  subject  matter,  as  the  judgment 
recited  in  the  bond  has  no  existence.  The  rule  falsa  demonstra- 
tio  non  nocet,  properly  applies  here.  The  judgment  referred  to 
in  the  bond  as  having  been  rendered  in  this  suit,  really  exists, 
but  has  been  erroneously  described  as  to  its  date.  So  much  of 
the  description  as  is  false  must  be  rejected ;  and  the  instrument 
must  have  its  effect,  if  a  description  remain  sufficient  to  ascertain 
the  application  of  the  instrument.  2  Phillips,  713.  Here  the 
bond  recites  the  names  of  the  parties,  that  of  the  court  which 
tried  the  suit,  the  amount,  <fcc.,  so  as  to  leave  no  doubt  as  to  the 
identity  of  the  judgment  in  relation  to  which  it  was  given. 

Judgment  affirmed. 
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EvARisTE  Berthaud  t?.  The  Police  Jury  op  the  Parish 
OP  Jefperson. 

Where  the  facts  upon  which  an  application  for  a  prohibition  to  arrest  the  proceed - 
iniss  in  an  action  is  based,  appear  from  the  record  of  the  case  itself,  they  need 
not  be  sopported  by  the  oath  of  the  applicant 

A  Police  Jury  is  a  corporation  established  for  the  whole  parish,  and  cannot  be 
sued  in  any  court  the  territorial  jurisdiction  of  which  is  limited  to  a  part  of  the 
parish,  though  the  Parish  Judge,  who  is  ex  officio  president  of  the  jury,  and  the 
clerk  reside  within  the  limits  of  its  jurisdiction,  and  though  the  jury  itself  meet 
and  keep  its  records  at  a  place  within  the  jurisdiction  of  the  court.  It  has  no 
domicil  but  the  parish,  and  must  be  sued  in  a  court  having  jurisdiction  over  the 
whole  parish.  Nor  does  it  make  any  difference  that  the  work  for  which  the 
plaintiff  seeks  remuneration,  was  done  within  the  territorial  jurisdiction  of  the 
court. 

Rule  on  the  plaintiff  and  on  Carrigan,  Judge  of  the  City 
Court  of  Lafayette,  to  show  cause  why  a  writ  of  flTohibitioa 
should  not  be  issued  forbidding  them  to  proceed  any  further  in 
the  case  of  Berthaud  v.  The  Police  Jury  of  the  Parish  of  Jef- 
ferson. The  plaintiff  and  Judge  of  the  CJity  Court  showed  cause 
as  stated  in  the  opinion  of  Martin,  J. 

Dugue,  for  the  applicant. 

Michel,  contra. 

Martin,  J.  The  defendants  obtained  on  the  plaintiff  and  the 
Judge  of  the  City  Court  of  Lafayette,  a  rule  to  show  cause,  why  a 
writ  of  prohibition  should  not  be  issued  from  this  court,  forbid- 
ding iherh  from  proceeding  in  the  present  case. 

The  plaintiff  showed  for  cause :  1st  That  the  City  Court  has 
jurisdiction  of  suits  of  the  amount  claimed : 

2d.  That  with  regard  to  the  exemption  of  the  defendants  from 
being  sued  in  the  City  Court  of  Lafayette,  on  account  of  their 
domicil  not  being  within  its  jurisdiction,  the  act  of  1836,  estab- 
.lishing  the  court,  extends  its  jurisdiction  from  the  lower  line  of 
the  city,  to  the  upper  line  of  the  town  of  CarroUton,  and  back  as 
far  as  Metairie  ;  that  in  1840  the  jurisdiction  was  confined  to  the 
corporate  limits  of  the  city ;  but  that  in  1843  the  jurisdiction  was 
raised  to  one  thousand  dollars,  and  its  territorial  jurisdiction  rein- 
stated in  the  limits  of  the  act  of  1835 :  that  the  domicil  of  the  de- 
fendants is  within  the  city  according  to  the  198th  art.  of  the 
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Code  of  Practice,  under  which  suit  is  to  be  brought  in  the  place 
where  the  Mayor  and  other  officers  of  the  corporation  hold  their 
offices ;  that  the  Judge  of  the  parish  of  Jefferson,  ex  officio  presi- 
dent of  the  Police  Jury,  resides  and  holds  his  office  within  the 
city,  as  well  as  the  clerk  of  the  jury,  the  meetings  of  that  body 
being  held  and  their  records  kept  there  ;  further,  that  the  labor 
for  which  the  plaintiff  seeks  remuneration  was  performed  within 
the  jurisdiction  of  the  court;  and  lastly,  that  the  facts  on  which 
the  application  for  the  writ  of  prohibition  is  grounded,  are  not  ac- 
companied by  the  oath  of  the  petitioner,  and  are  not  self-evident. 
Code  of  Practice,  art.  848. 

The  Judge  showed  for  cause,  that  having  carefully  examined 
the  laws  relating  to  his  court,  and  maturely  reflected  on  the  cor- 
l)orate  capacity  of  the  defendants,  he  was  and  still  is  of  opinion 
that  he  has  jurisdiction  of  the  case,  and  is  bound  to  exercise  it. 

It  is  true,  that  the  facts  upon  which  the  interposition  of  this 
court  has  been  sought,  are  not  accompanied  or  supported  by  the 
petitioner's  oath  ;  but  they  are  made  evident  by  a  transcript  of 
the  whole  record  of  the  suit,  in  which  the  proceedings  of  the  City 
Court  are  sought  to  be  arrested. 

It  is  also  true,  that  the  amount  sought  to  be  recovered  is  with- 
in the  jurisdiction  of  the  court ;  but  it  is  equally  so,  that  Police 
Juries  are  corporations  established  for  the  concerns  of  the  whole 
parish,  and  are  not  suable  in  courts  the  territorial  jurisdiction  of 
which  is  limited  to  a  particular  part  of  the  parish,  although  the 
Parish  Judge,  who  is  president,  ex  officio,  and  their  clerk  may  re- 
side within  the  limits  of  the  jurisdiction  of  such  court,  which 
does  not  acquire  jurisdiction  over  them  in  consequence  of  the 
place  where  they  may  meet  and  keep  their  records.  Like  all 
other  citizens,  they  are  suable  in  the  courts  of  their  own  domicil ; 
and  as  their  members  reside  in  different  parts  of  the  parish,  the 
body  has  no  domicil  but  the  parish. 

The  circumstance  of  the  work  for  which  the  plaintiff  seeks  re- 
muneration having  been  performed  within  the  jurisdiction  of  the 
City  Court,  does  not  authorize  him  to  sue  the  defendants  in  any 
other  court  than  that  of  their  domicil.  The  19Sth  article  of  the 
Code  of  Practice,  to  which  we  are  referred,  relates  only  to  the 
manne/  in  which  the  service  of  writs  is  to  be  made  in  suits  which 
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are  brought  against  a  corporation,  &c. ;  but  that  article  is  per- 
fectly silent  as  to  the  courts  in  which  suits  against  those  bodies 
are*  to  be  instituted.  It  is  very  clear,  that  the  court  of  the  parish 
of  Jefferson,  and  that  of  the  First  Judicial  District,  of  which  that 
parish  is  a  part,  are  the  proper  courts  of  the  defendants'  domicil. 
It  is,  therefore,  ordered,  that  the  writ  of  prohibition  be  issued 
as  prayed  for  ;  and  that  the  plaintiff  pay  the  costs  of  it,  and  of 
this  application. 
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ACT,  AUTHENTIC* 

See  Sale,  1. 

ACTION. 
See  Pleading. 

ACT  SOUS  SEING  PRIVJ^. 

Where  the  real  date  of  an  acn  sous  seing  privS  is  not  proved  aliunde^  ft  will 
date  as  to  third  persons,  only  from  the  day  of  its  production  in  court. 

McMichael  t.  Davidsorif  63. 

ADMINISTRATOR. 
See  Successions,  II. 

AGENT. 

1.  Where  notes  given  for  the  price  of  a  tract  of  land  are  left  in  deposit  with 
the  notary  by  whom  the  act  of  sale  was  drawn  up,  the  notes  or  their  pro- 
ceeds to  be  delivered  to  the  vendor  when  the  property  sold  shall  be  released 
from  certain  incumbrances,  and  the  notary  places  them  in  a  bank  for  collec- 
tion, and  suffers  them  to  remain  there  after  the  bank  had  suspended  specie 
payments,  until  the  makers  paid  them  in  the  depreciated  notes  of  the  bank, 
he  will  be  responsible  to  the  vendor  for  the  full  amount  of  the  notes. 

Dupeux  V.  His  Creditors^  242. 

2.  The  master  and  others  employed  in  the  navigation  of  a  vessel,  though  ser- 
vants of  the  owners  in  different  grades  of  authority,  are  competent  witnesses 
for  their  employers.  A  witness  is  not  incompetent  becaase  he  is,  or  has 
been  in  the  employment  of  the  party  who  calls  him. 

Randall  v.  Laguerenne^  327. 

3.  A  principal  is  bonnd  by  the  representations  of  his  agent  made  in  the  trans- 
action of  the  business  of  his  employer.    HiUs  v.  Jacobs^  406. 

4.  As  a  general  principle,  corporations  are  responsible  for  the  acts  of  their 
agents ;  but  they  are  not  liable  for  every  act  of  the  persons  in  their  employ- 
VoL.  VIL  70 
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meiit.  Where  an  agent  acting  in  the  capacity  bestowed  on  him  by  a  corpo- 
ration, under  the  directions  of  his  employers,  or  in  the  discharge  of  some 
duty  incidental  to  his  situation,  does  any  act  which  canses  damage  to  another, 
the  corporation  will  be  responsible ;  aliter  where  an  act  is  done  by  him  of 
his  own  free  will,  withont  reference  to  his  fonctions  as  an  agent.  Thns  a 
bank  cannot  be  made  liable  in  damages  for  an  unauthorized  declaration  made 
by  one  of  its  officers,  that  plaintiff  had  frequently  overdrawn  his  account. 
C.  C.  430,  431,  433,  434.  Euinff  ▼.  Commercial  Bank,  459. 
5.  An  action  by  the  stockholders  against  the  directors  of  a  bank  for  damages 
for  losses  sustained  through  their  negligence,  fraud  or  mismanagement,  is 
prescribed  by  ten  years  from  the  date  of  the  acts  complained  of. 

Percy  v.  White,  613. 

AMENDMENT. 
See  Pleading,  12, 15, 16. 

ANSWER. 
See  Pleading,  19,  21,  22. 

APPEAL. 

I.  Frofn  what  Judgments  an  Appeal  will  lie. 
II.  Appeal  Bond. 

III.  Process  to  Compel  the  Allowance  of  an  Appeal 

IV.  Citation  of  Appellee. 
T.  Record  of  Appeal. 

VI.  Matters  urged  for  the  first  time  after  Appeal. 
VII.  Judgment  on  Appeal^  and  Costs. 
VIII.  Surety  on  Appeal  Bond. 

I.  From  what  Judgments  an  Appeal  will  lie. 

1.  No  appeal  will  lie  from  a  judgment  setting  aside  a  seizure  of  the  property 
of  an  insolvent,  made  under  ^fi.fa.,  issued  afier  the  commencement  of  the 
insolvent  proceedings.  Per  Curiam :  The  judgment  works  no  irreparable 
injury,  it  does  not  deprive  the  party  of  any  advantage  he  may  have  gained 
by  the  seizure,  which  may  be  claimed  on  the  filing  of  the  tableau  of  distri- 
bution. Its  only  effect  is  to  place  the  property  in  the  hands  of  the  syndic  to 
be  administered.    Jacobs  v.  Bogart,  162. 

2.  An  appeal  will  lie  from  a  judgment  making  absolute  a  rule  to  show  cause 
why  certain  property,  purchased  by  defendant  at  a  judicial  sale,  but  not  paid 
for  according  to  the  terms  of  the  adjudication,  should  not  be  re-sold  at  his 
risk.    The  judgment,  if  executed,  may  work  an  irreparable  injury,  for  the 
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re-8a]e  of  the  property  might  place  it  in  other  hands  from  which  the  reyertal 
of  the  jndgrment  below  could  not  displace  it.    Andry  ▼.  Fourchy^  239. 

3.  The  Legrislatare  having  made  no  provision  for  the  exercise  of  criminal  Ja- 
risdiction  by  the  Supreme  Court,  and  the  court  having  repeatedly  declined 
to  assume  it,  the  question  can  no  longer  be  considered  as  an  open  one. 

Stale  V.  WUliams,  252. 

4.  The  first  section  of  the  statute  of  29  January,  1817,  forbidding  the  introduc- 
tion into  this  State  of  slaves  convicted  of  certain  crimes,  and  denouncing  a 
fine  of  ^sQ  hundred  dollars  for  every  slave  brought  into  the  State  in  violation 
of  its  provisions  and  the  forfeiture  of  the  slave,  one-half  for  the  use  of  the 
State  and  the  other  half  for  the  use  of  the  informer,  creates  an  indictable  of- 
fence ;  and  where  the  proceedings  against  one  charged  with  a  violation  of 
the  statute  were  by  indictment,  no  appeal  will  lie  from  a  sentence  pronounced 
on  the  verdict  of  a  jury,  declaring  the  slaves  so  imported  to  be  forfeited,  and 
condemning  the  offender  to  pay  the  fine  imposed  by  the  statute  and  the  costs, 
and  to  stand  committed  until  they  are  paid.     Ibid, 

5.  A  plaintiff,  who  instead  of  submitting  his  case  to  the  jury  on  the  evidence 
received,  moves  for  a  nonsuit  with  leave  to  set  it  aside,  may  appeal  from  a 
decision  of  the  court  refusing  to  set  aside  the  nonsuit  and  grant  a  new  trial. 
Per  Curiam :  Such  a  mode  of  procee'ding  is  a  convenient  way  of  bringing 
up  for  the  decision  of  the  Supreme  Court  incidental  questions,  without  going 
into  a  trial  on  the  merits  of  the  ease.     Clossman  v.  Barbancey^  438. 

0.  An  order  having  been  granted  enjoining  defendants  from  obstructing  a  pas- 
sage way  alleged  to  be  necessary  to  the  use  of  houses  belonging  to  the 
plaintiff,  the  latter  subsequently  took  a  rule  on  defendants  to  show  cause 
why  the  obstructions  which  prevented  the  free  use  of  his  property  should 
not  be  immediately  removed  at  their  expense.  Plaintiff  having  appealed 
from  a  judgment  refusing  to  order  the  removal  of  the  obstructions  until  the 
case  could  be  tried  on  the  merits,  on  a  motion  to  dismiss  the  appeal  on  the 
ground  that  the  judgment  was  not  a  final  one,  nor  the  injury  irreparable  : 
Held^  that  an  appeal  will  lie  ;  that  the  judgment  is  final  so  far  as  it  relates 
to  the  immediate  removal  of  the  obstructions ;  that  it  is  not  indispensably 
necessary  to  entitle  a  party  to  appeal  from  an  interlocutory  judgment*  that 
the  injury  should  be  absolutely  irreparable,  it  being  sufficient  that  it  may  be- 
come so  ;  and  that  the  obstruction  of  a  passage,  by  which  a  party  can  get 
in  or  out  of  his  house  is,  in  its  immediate  consequences,  so  serious  an  inju- 
ry, as  to  be  considered  irreparable.     J^PDonogh  v.  Calloway,  442. 

7.  A  judgment  is  incohate  only,  and  no  appeal  lies  from  it,  until  signed  by  the 
judge.    Mechanics  and  Traders  Bank  v.  Walton,  451. 

II.  Appeal  Bond, 

8.  Where  an  appellant  fails  to  comply  with  the  condition  on  which  an  appeal 
was  allowed,  by  not  giving  bond  within  the  time  during  which  an  appeal 
may  be  taken,  the  judgment  will  become  res  judicata. 

City  Bank  v.  Keni,  60. 
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III.  Process  to  Compel  the  Allowance  of  an  Appeal. 

9.  Where  the  judge  of  an  inferior  court  refuses  obedience  to  an  order  of  the 
Sapreme  Court  directing  him  to  allow  an  appeal,  he  may  be  committed  to 
prison  nntil  he  complies  with  such  order.     Slate  v.  Williams,  252. 

IT.  Citation  of  Appellee. 

10.  An  irregularity  in  the  service  of  citation  of  appeal  on  one  appellee,  will 
not  authorize  the  dismissal  of  the  appeal  on  his  motion^  much  less  on  that 
of  his  co-appellee.     Whittemore  v.  Waits,  10, 

V.  Record  of  Appeal. 

11.  Where  the  certificate  of"  the  clerk  states  that  the  record  contains  copies 
of  all  the  documents  on  file,  and  a  complete  transcript  of  all  the  proceedings 
had  and  of  all  the  testimony  adduced  on  the  trial,  it  is  sufficient. 

Whittemore  v.  Watts,  10. 

12.  Where  on  an  appeal  from  a  judgment  confirming  one  taken  by  default,  the 
record  contains  no  sutement  of  facts,  and  the  certificate  of  the  clerk  shows 
that  parol  evidence  was  produced  on  the  trial,  but  not  taken  down  in  writ- 
ing, it  will  be  presumed  that  plaintiff's  claim  was  proved  by  legal  evidence 
before  the  judgment  by  default  was  made  final. 

Landry  v.  Jefferson  College,  179. 

13.  Where  the  testimony  introduced  on  the  trial  has  not  been  taken  down  in 
writing,  the  party  intending  to  appeal  must  require  the  adverse  party,  or  his 
counsel,  to  draw,  jointly  with  him,  a  statement  of  the  facts  proved,  to  be 
annexed  to  the  record.  C.  P.  602.  It  is  only  when  the  other  party  re- 
fuses to  join  in  making  out  such  a  statement,  or  when  the  parties  cannot 
agree,  that  the  party  intending  to  appeal  has  a  right  to  call  upon  the  court 
for  a  statement  of  facts.     C.  P.  603.     Ibid. 

14.  Where  the  facts  of  a  case  appear  only  from  a  statement  made  by  the 
judge,  and  there  is  no  assignment  of  error  or  bill  of  exceptions,  no  point  of 
law  can  be  examined  which  does  not  arise  from  the  facts  stated  by  the 
judge ;  nor  can  the  allegation  of  any  fact  not  found  in  such  statement  be  at- 
tended to.     HdUey  v.  Voorhees,  355. 

15.  Proceedings  in  the  court  from  which  an  appeal  has  been  taken,  had  sub- 
sequently to  the  judgment  complained  of,  and  not  embraced  in  the  original 
record,  cannot  be  noticed.     Succession  of  Gourjon,  422. 

16.  Where  there  is  no  statement  of  facts,  assignment  of  error,  or  bill  of  ex- 
ceptions, and  the  record  shows  that  it  does  not  contain  all  the  evidence 
upon  which  the  case  was  tried  below,  the  appeal  must  be  dismissed.    ^ 

Dufour  V.  Lombard,  450. 

TI.  Matters  urged  for  the  first  time  after  Appeal. 

17.  Where  a  creditor  who  has  been  placed  on  the  schedule  of  an  insolvent, 
and  made  a  party  to  the  proceedings  for  a  forced  surrender  under  the  act  of 
1808,  does  not  prove  his  debt,  nor  make  any  opposition  in  the  lower  court 
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to  the  discharge  of  the  insoWent  from  his  debts,  it  will  be  too  late  to  oppose 
bis  discharge  on  an  appeal.    Jacobs  v.  Bogarl,  163. 

VII.  Judgment  on  Appeal,  and  Costs. 

18.  Where  the  appellants  cannot  be  injured  bj  the  jadgment  of  the  lower 
court,  it  will  be  affirmed. 

Langfitt  V.  Clinton  and  Port  Hudson  Railroad  Company ^  41. 

19.  The  decision  of  a  court  of  the  first  instance  refusing  a  new  trial,  will  not 
be  reversed  unless  clearly  erroneous.     Davis  v.  Singleton,  66. 

90.  An  appellant  will  not  be  allowed,  by  delaying  to  complain,  till  after  appeal, 
of  a  trivial  error  in  the  judgment,  which  would  have  been  corrected  below 
had  it  been  asked  for,  to  mulct  the  other  party  with  the  costs  of  the  appeal. 

Union  Bank  v.  Lea^  75. 

21.  A  prayer  for  the  removal  of  an  administratrix,  presented  for  the  first  time 
on  an  application  fur  a  new  trial,  after  judgment  overruling  an  opposition  to 
an  account  filed  by  her,  is  too  late.  To  notice  such  a  prayer  on  appeal,  no 
issue  thereon  having  been  made  or  tried  below,  would  be  to  assume  original 
jurisdiction.     Succession  of  Kendrick^  138. 

See  Roads. 

YIII.  Surety  on  Appeal  Bond. 

32.  The  widow  and  heirs  of  a  surety  on  an  appeal  bond  cannot  be  proceeded 
against  in  the  same  manner  as  the  surety  himself  may  be,  under  the  20th 
sect,  of  the  act  of  20  March,  1839,  amending  art.  596  of  the  Code  of  Prac- 
tice. In  authorizing  the  summary  remedy  provided  by  that  act,  the  legis- 
lature contemplated  no  other  proceedings  than  those  against  the  surety  him- 
self.    Saulet  V.  Trepagnier,  227. 

23.  Where  a  judgment  rendered  below  is  affirmed  on  appeal,  but  the  case  re- 
manded for  the  purpose  of  ascertaining  the  amount  of  expenses  and  dama- 
ges due  to  the  plaintiff  for  the  reimbursement  of  jail  fees,  and  other  charges 
incurred  in  taking  care  of  the  property  in  dispute  pending  the  suit,  the 
amount  of  which  had  not  been  liquidated,  though  the  right  of  the  plaintiff  to 
recover  them  had  been  recognized  in  the  judgment  of  the  lower  court,  the 
surety  on  the  appeal  bond  will  not  be  discharged.  There  is  no  change  in 
the  judgment  appealed  from.     C.  P.  579.     Hivert  v.  Lacaze,  470. 

24.  An  error  as  to  the  date  of  the  judgment  appealed  from,  committed  in  filling 
up  a  blank  in  an  appeal  bond  signed  by  a  party  as  the  agent  of  the  appel- 
lants and  in  his  own  name  as  surety,  will  not  discharge  the  surety,  where 
the  judgment  is  otherwise  sufficiently  described.  Per  Curiam :  The  ob- 
ject of  all  written  contracts  is  to  express  the  intention  of  the  parties,  and 
where  that  clearly  appears  from  the  whole  tenor  of  the  instrument  and  the 
manner  in  which  it  was  used,  it  will  not  be  avoided  for  a  clerical  error,  as 
to  the  surety,  any  more  than  as  to  the  principal  obligor.  C.  C.  1951.  The 
lule  falsa  demonsiratio  non  nocet  properly  applies  to  such  a  case.    So 
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much  of  the  deacriptioD  as  ia  false  mast  be  rejected,  and  the  inatnimeat 
ha?e  its  effect  if  a  sufficient  description  remain. 

Blanchard  t.  Gloyd^  543. 

ASSlGiNMENT. 
See  Trust,  Deed  op,  1, 6. 

ATTACHMENT. 

The  garnishees  having  bonded  certain  property  attached  by  plaintiff,  a  third 
person  subsequently  intervened  claiming  the  property  and  praying  for  a  dis- 
solution of  the  attachment.  On  an  exception  by  plaintiff  on  the  ground  that 
the  property  had  been  released  on  the  execution  of  the  bond,  the  intervention 
was  dismissed.  Per  Curiam :  Property  attached  is  represented  by  the  bond 
given  for  its  release  only  as  to  the  attaching  creditor,  and  for  the  sole  pur- 
pose of  satisfying  any  judgment  he  may  obtain.  Third  persons,  claiming  it 
as  owners  after  it  has  been  bonded,  must  look  to  the  property  itself,  which 
ia  no  longer  under  the  control  of  the  court.    BeaL  v.  Alexander^  349. 

ATTORNEY  AT  LAW, 

1.  Defendant,  an  attorney  at  law,  having  recovered  a  judgment  for  the  plain- 
tiff, subsequently  purchased  certain  slaves  from  the  debtor,  and  in  part  pay- 
ment, assumed  the  debt  due  by  the  latter  to  his  client.  In  an  action  by  the 
client  to  enforce  payment  of  the  debt  assumed,  and  defence  that  plaintiff  had 
never  notified  defendant  of  his  acceptance  of  the  assumption :  Held^  that  the 
attorney  was  bound  to  hold  on  to  any  advantage  he  had  acquired  for  his 
client,  and  to  notify  him  thereof  immediately  ;  and  that  the  relation  existing 
between  the  parties  bound  the  attorney  to  comply  with  his  assumption,  with- 
out waiting  for  the  acceptance  of  his  client,  and  notice  thereof. 

Mc Michael  v.  Davidson,  53. 

9.  An  attorney  at  law  is  responsible  for  any  injury  resulting  from  his  neglect 
of  business  intrusted  to  him.  Thus  where  an  attorney  employed  by  the  ad- 
ministrator to  prepare  and  file  a  tableau  of  distribution  of  the  effects  of  a  suc- 
cession, neglects  to  avail  himself  of  the  means  of  obtaining  correct  informa- 
tion, but  prepares^  and  without  submitting  h  to  the  administrator,  files  a  to- 
bleau  by  which  the  balance  in  the  hands  of  the  latter  is  represented  as  much 
larger  than  it  really  is,  and,  after  the  errors  are  pointed  out  to  him  by  the 
administrator,  neglects  to  have  it  corrected,  and  the  tableau  is  finally  homo- 
logated, he  will  be  responsible  for  the  injury  which  the  administrator  may 
sustain  in  consequence  of  such  neglect.  Nor  will  it  be  any  defence  to  an 
action  against  him  to  allege,  that  if  the  administrator  were  charged  with  in- 
terest on  the  sums  which  had  remained  in  his  hands,  the  balance  represented 
by  the  tableaux  would  not  exceed  the  amount  really  due  to  the  saceession, 
he  having  no  right  to  benefit  by  a  debt,  which,  if  it  exist,  is  owing  to  the 
creditors  or  heirs  of  the  estate.     Thompson  v.  Lobdell,  369. 
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3.  Where,  through  the  negligence  of  an  attorney  in  preparing  a  tableau  of  dis- 
tribation  of  the  effects  of  a  succession,  the  administrator  U  made  liable,  by 
its  homologation,  for  an  amonnt  larger  than  was  really  due  by  him,  and  pro- 
ceedings are  subsequently  commenced  for  correcting  the  error,  aAer  the  ter- 
mination of  which  the  amount  so  represented  to  be  due  is  collected,  under 
ezecoiion,  from  the  administrator,  prescription  will  run  in  favor  of  the  attor- 
ney only  from  the  date  of  the  actual  payment  by  the  administrator.    Ihid. 

ATTORNEY  IN  FACT. 
See  Agent. 

BANK. 

I.  Banks  generally. 
II.  Citizens  Bank  of  Louisiana. 
III.  Commercial  Bank  of  New  Orleans. 

I.  Banks  generally. 

1.  By  sect.  13  of  the  act  of  14  March,  1843,  for  the  liquidation  of  banks,  it  is 
provided,  that  it  shall  be  the  duty  of  the  notary  employed  to  make  an  inven- 
tory of  the  property  and  effects  of  the  bank,  and  at  the  time  of  making  such 
inventory,  to  destroy,  under  the  inspection  of  the  commissioners  and  of  the 
board  of  currency,  all  the  notes  of  the  bank  which  may  be  on  hand  at  the 
time,  including  such  as  may  not  be  completed,  in  the  presence  oi  two  wit- 
nesses and  of  the  officers  of  the  bank,  if  any  be  present,  of  all  which  mention 
shall  be  made  in  the  inventory.  Hdd :  that  the  services  required  of  the  no- 
tary by  this  provision,  are  a  part  of  the  labor  of  making  the  inventory,  and 
that  he  is  entitled  to  no  additional  compensation  therefor. 

State  V.  Atchajalaya  Railroad  and  Banking  Company ^  198. 

2.  The  delays  granted  to  the  debtors  of  the  banks  in  the  city  of  New  Orleans 
by  the  third  section  of  the  act  of  5  February,  1843,  reviving  the  charters  of 
these  banks,  apply  only  to  the  debts  due  to  the  banks  at  the  tin>e  of  the  pas- 
sage of  the  act.  That  act  contemplated  that  any  debtor  desiring  to  obtain 
the  extension  of  time  for  which  it  provides,  should  make  a  direct  application 
to  the  board  of  directors  of  the  bank  to  which  the  debt  was  due,  stating  the 
security  which  he  proposed  to  furnish,  and  that  such  security,  whether  real 
or  personal,  should  be  examined  and  found  satisfactory  by  the  board,  before 
allowing  the  extension.    PkmchS  v.  JRoy,  453. 

II.  Citizens  Bank  of  Louisiana. 

3.  Under  the  34th  sect,  of  the  act  of  the  1  April,  1833,  ineorporating  the 
Citizens  Bank  of  Louisiana,  which  provides  '*  that  all  property  mortgaged  to 
the  bank  for  any  purpose,  may  be  seised  and  sold,  at  any  time,  according  to 
law,  in  whosoever  hands  or  possession  the  same  may  be  found,  notwithstand- 
ing any  alienation  thereof,  or  change  of  possession  by  saccession  or  descent 
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to  heirs  or  legatees  by  last  will  and  teetameat,  or  otherwise,  in  the  same  man- 
ner as  if  the  same  was  in  possession  of  the  original  mortgagor,**  the  bank 
may  obtain  from  a  court  of  ordinary  jurisdiction  an  order  of  seizure  and  sale 
against  property  mortgaged  to  it,  though  in  possession  of  the  executor  of  the 
mortgagor,  on  notifying  the  latter  in  order  to  give  him  an  opportunity  by 
paying  the  mortgage  debt,  to  avoid  being  disturbed.  • 

Citizens  Bank  v.  Buissont  506. 

III.  Cotnmercial  Bank  of  New  Orleans. 

See  Contracts. 

BANKRUPT. 

The  (act  that  one  named  as  an  executor  has  become  a  bankrupt  since  the 
death  of  the  testator,  and  before  his  application  to  be  recognized  as  such, 
does  not  disqualify  him.  Per  Curiam  :  The  law  (C.  C.  art.  1150)  contem- 
plates a  change  in  the  condition  of  the  executor,  after  he  shall  have  entered 
on  the  discharge  of  his  duties,  by  becoming  a  bankrupt,  as  good  ground  for 
removal ;  but  it  does  not  follow  that  he  becomes  legally  disqualified  for  a 
future  appointment,  by  such  a  change.     Succession  of  Gourjon^  433. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Presentment  for  Payment^  Protest  and  Notice. 
IL  Promise  to  Pay,  and  Payment  after  Discharge.^ 
III.  Evidence  in  Actions  on  Bills  and  Notes. 
lY.  Defence  to  Actions  on  Bills  and  Notes. 

I.  Presentment  for  Payment,  Protest  and  Notice. 

1.  Proof  of  notice  of  protest  directed  to  the  legal  representative  of  an  endor- 
ser  who  had  died  before  the  maturity  of  the  note,  is  insufficient  to  entitle 
the  holder  to  recover  in  an  action  against  the  heir  of.  the  latter. 

Christmas  v.  JFluker,  13. 

9.  Where  a  notary  certifies  in  his  protest  that  he  demanded  payment  of  a 
note  at  the  place  at  which  it  was  payable,  though  he  does  not  state  that  he 
took  the  note  with  him  or  presented  it  for  payment,  it  is  sufficient.  Per 
Curiam :  The  person  making  a  presentment  or  demand  most  have  with  him 
the  bill  or  note  he  is  charged  to  collect ;  but  the  presumption  is  that  the  no- 
tary did  his  duty,  until  the  contrary  be  shown.    Harbour  v.  Taytor^  33. 

3.  Notice  of  the  protest  of  a  draft,  instead  of  being  directed  to  the  endorser 
at  the  post  office  at  which  he  was  in  the  habit  of  receiving  his  letters,  wa» 
directed  to  that  office,  under  cover  to  the  holder,  who  received  the  notice, 
and,  on  the  next  day,  deposited  it  in  the  same  office,  directed  to  the  endor- 
ser there :  Held^  that  the  notice  was  insufficient  under  the  statute  of  13 
March,  1837 ;  that  it  should  have  been  directed  to  the  endorser  at  his  domi- 
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til  or  VLBtdl  plisioe  of  residence,  and  not  have  been  sent  to  a  tbird  person  to 
be  aobaeqaently  deposited  in  the  same  post  office ;  and  that  where  the  mail 
is  resorted  to  as  the  earliest  ordinary  conveyance)  each  conveyance  must 
not  be  interrupted.     Carmena  v.  Doherty,  57. 

4,  Notice  of  protest  to  an  endorse r^  deposited  in  the  post  office  of  the  place 
in  which,  or  in  the  neij^hborhood  of  which,  he  resides,  is  insufficient  under 
the  general  commercial  law^     Jbid, 

6.  Where  a  notary  states  in  his  protest  of  a  note,  '*  that  he  demanded  pay- 
ment of  the  note  of  the  cashier*'  of  the  bank,  at  which  it  was  payable,  at  the 
bank,  '*  who  answered  thai  it  could  not  be  paid  there  being  no  fnnds  in  bank 
for  that  purpose,"  it  is  sufficient .  On  an  objection  that  there  was  no  evi- 
dence that  the  notary  presented  the  note  to  the  cashier  :  Heidi  that  the  lat- 
ter having  said  there  were  no  funds  to  pay  the  note«  no  presentation  was 
necessary.     Union  Bank  v.  Lea^  76. 

6.  The  holder  of  a  promissory  note  on  which  there  Are  several  endorsersj  is 
only  bound  to  give  notice  of  protest  to  the  One  whom  he  intends  to  hold  lia- 
ble. If  the  endorser  so  notified  wishes  to  sectire  his  recourse  against  thd 
others,  he  must  give  notice  himself,  where  it  has  not  been  done  by  the  hold- 
er.    Ibid.     Union  Batik  v.  Hyde^  418. 

7.  Where  a  notary  stales  in  his  protest  of  a  note,  "  that  he  demanded  payment 
of  the  note  df  the  cashier"  of  th'^  bank  at  which  it  was  payable,  at  the  bank^ 
it  is  sufficient.  It  was  unnecessary  to  state  that  the  note  was  presented 
when  the  demand  was  made. 

Union  Bank  v.  Penn,  70;  Pett  v.  DaUgheriy,  85. 
8i  The  naming  of  a  city  at  large  is  not  such  an  indication  of  a  place  of  pay- 
ment of  a  note,  as  will  make  it  necessary  to  make  a  demand  anywhere  to 
entitle  the  holder  to  recover.  Per  Curiam  :  The  words  place  of  payment 
mean  a  house,  bank,  counting-room,  store,  or  place  of  business,  where  ihe 
holder  can  present  the  note^  and  the  maker  provide  or  deposit  funds  to  meet 
it,  and  where  a  legal  offer  to  pay  can  be  made.    Mdhtross  v.  Doak,  170; 

9.  The  certificate  of  a  notary  by  whom  a  bill  or  note  has  been  protested  should 
state  the  day  on  which  notice  was  given  to  the  endorser.  It  is  not  neces- 
sary to  mention  the  date  of  the  letter  containing  the  notice. 

Palmer  t.  Lee,  537. 

10.  Where,  after  doe  diligence,  a  notary  is  nnable  to  ascertain  the  residence 
of  an  endorser,  notice  of  protest  must  be  put  in  the  nearest  post-office  to  the 
place  at  which  such  protest  was  made^  addressed  to  him  at  the  place  at 
which  the  note  or  bill  appears,  from  its  face,  to  have  been  drawn.  Notice 
in  a  letter  addressed  to  the  endorser^  and  left  at  the  domicil  of  a  subsequent 
endorser  is  insufficient.     Act  13  March,  1827,  ^  3.    Ibid. 

IL  Promise  to  Pay,  and  Payment  after  Discharge. 

11.  A  promise  to  pay  a  bill,  made  by  an  endorser  who  has  been  discharged  by 
the  laches  of  the  holder,  to  be  binding,  must  have  been  made  with  full  know- 
ledge of  such  laches,  and  with  the  intention  of  waiving  his  legal  rights.    Di-* 

Vol.  Vlf.  71 
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reet  proof  of  raeh  imowladge  ia  not  required ;  it  may  be  inferred  IroiB  cir- 
eoinateiicefl  atteodiiig  the  promiae.  Heath  t.  Commercial  Bank^  ZH. 
18«  Money  paid  by  the  endorser  of  a  bill  who  had  been  discharged  by  the 
laches  of  the  holder,  in  ignorance  of  his  discharge,  may  be  reeoTored  back. 
C.  C.  2380.  There  is,  on  his  part,  no  sneh  natural  obligation  to  pay,  aa 
can  prevent  his  recovering  the' amount.  C.  C.  2281.  Per  Curiam :  His 
undertaking  was,  to  pay,  provided  the  holder  made  doe  demand  of  the  ac-> 
ceptor,  and  gave  him  dne^notice  of  non-acceptance  or  non-payment.  His 
obligation  was  conditional ;  and  when  the  condition  fiuled,  he  was  under  no 
obligation,  either  natural  or  civil,  to  pay.    Ibid. 

13.  Where  in  an  action  against  the  endorser  of  a  note  the  hdder  reliea  on  a 
promise  to  pay  made  after  the  endorser  had  been  discharged  by  the  laches 
of  the  holder,  it  is  incumbent  on  him  to  show  that  the  promise  was  made  by 
the  endorser  with  full  knowledge  that  he  had  been  so  discharged.    But  an 

■  actual  payment  (hmishes  a  presumption  of  indebtedness ;  and  where  an  en- 
dorser seeks  to  recover  back  the  amount  of  a  note  on  the  ground  that  it  was 
paid  by  him  in  ignorance  of  the  &et  that  he  had  been  discharged,  he  most 
show  that  he  was  so  discharged.     Union  Bank  v.  HydCf  418. 

III.  Evidence  in  Actions  on  Bills  and  Notes, 

14.  The  certificate  of  a  notary,  though  without  a  date,  is  legal  evidence  to 
show  the  manner  in  which  the  notice  of  protest  to  the  endorser  of  a  note 
was  served  or  forwarded.  Its  insufficiency,  from  the  want  of  a  date,  to  es- 
tablish the  diligence  used  in  serving  the  notice,  is  no  reason  why  it  should 
not  be  r6cei?ed  so  far  as  it  goes.  Act  13  March,  1827,  $1.  It  is  evidence 
of  all  the  matters  therein  stated,  and  other  evidence  may  he  introduced  to 
show  a  complete  compliance  with  all  the  requisites  of  the  law.  The  testi* 
mony  of  the  notary  may  be  used  to  establish  the  date  of  the  certificate  and 
notice :  such  evidence,  not  contradicting,  but  merely  supplying  an  omission 
in  the  certificate.  Per  Curiam :  It  might,  perhaps,  be  otherwise,  if  the 
evidence  was  intended  to  contradict  the  certificate. 

Union  Bank  v.  Penn,  70. 

15.  The  statute  of  13  March,  1827,  which  authorizes  the  certificate  of  the  no- 
tary by  whom  a  note  or  bill  has  been  protested,  to  be  used  as  evidence  of 
the  manner  in  which  the  demand  was  made,  and  notices  of  protest  servedy 
iutrodttoed  a  new  mode  of  proof  of  the  facts  therein  stated ;  but  it  does  not 
preclude  a  party  who  may  not  choose  to  resort  to  it,  from  producing  parol 
evidence  of  such  facts.    Ibid, 

16.  Where  in  an  action  against  the  maker  and  endorser  of  a  note,  the  maker 
pleads  that  she  was  a  married  woman  at  the  time  of  executing  the  notCf 
which  was  signed  by  her  as  surety  for  her  husband,  and  that  she  was  in  no 
way  benefitted  by  the  consideration  received  therefor,  and  the  endorser 
answers  separately  but  adopts  the  defence  set  up  by  his  co-defendant,  he 
cannot  be  examined  as  a  witness  for  the  latter  to  establish  the  facts  alleged 
in  her  answeri  being  interested  in  destroying  her  obligation  as  maker. 

Macarty  v.  Roaeh^  357. 


Digitized  by 


Google 


INDEX.  66» 

17.  The  endorser  of  a  note  is  a  competent  witness  for  the  maker  where  the 
hctB  attempted  to  be  proved  by  his  testimony  have  no  tendency  to  affect  his 
responsibility,  nor  to  change,  as  to  him,  the  ultimate  result  of  the  suit. 

Ibid. 

16.  The  act  of  97  March,  1823,  so  far  as  it  renders  the  maker  of  a  note,  bill 
of  exchange,  or  other  negotiable  paper  incompetent,  under  any  circumstances, 
in  any  action  by  the  holder  against  an  endorser,  was  repealed  by  article 
3521  of  the  Civil  Code.    Ibid. 

19.  Where  on  an  appeal  from  a  judgment  confirming  one  taken  by  default  against 
an  absent  defendant  as  endorser  of  a  bill  of  exchange,  the  record  shows  that 
no  evidence  was  introduced  to  establish  the  agency  of  the  person  on  whom 
the  citation  was  served,  nor  to  prove  the  signature  of  the  defendant  or  a  de- 
mand and  notice  of  protest,  the  judgment  must  be  reversed. 

Mechanics  and  Traders  Bank  v.  Walton,  451. 

90.  The  testimony  of  a  witness  that  he  gave  defendant  legal  and  timely  no- 
tice of  the  protest  of  a  bill,  is  insufficient  to  prove  notice.  Per  Curiam :  A 
notary,  or  other  person  called  to  prove  a  notice  of  protest,  must  state  the 
time,  manner,  and  circumstances  under  whieh  I  he  notice  was  given,  that  the 
court  may  judge  of  its  sufficiency.  He  is  not  to  take  upon  himself  to  decide 
upon  its  sufficiency.     Ibid. 

91.  A  promise  by  an  endorser  to  pay  the  amount  of  a  bill  exceeding  &ve  hun- 
dred dollars,  made  after  protest,  is  an  agreement  to  pay  money,  which,  un- 
der art.  2257  of  the  Civil  Code,  must  be  proved  by  one  credible  witness, 
and  other  corroborating  circumstances  appearing  aliunde.    Ibid. 

lY.  Defence  to  Actions  on  Bills  and  Notes. 

32.  The  maker  of  a  note  secured  by  mortgage  when  sued  by  a  party  subroga- 
ted to  the  rights  of  the  payee,  cannot  defend  himself  by  alleging  that  the 
syndic  of  the  creditors  of  the  payee,  by  whom  the  subrogation  was  made, 
had  no  authority  to  make  it.  The  creditors  alone  can  complain  if  the  syn- 
dic acted  illegally.    The  defendant  is  not  called  upon  to  protect  their  rights. 

Planche  v.  Roy,  453. 

CARRIERS. 

In  an  action  against  the  owners  of  a  steamer  to  recover  the  value  of  property 
shipped  on  their  boat,  and  not  delivered  pursuant  to  the  bill  of  lading,  where 

I  the  defence  is  that  the  property  was  lost  in  consequence  of  a  collision  with 
another  boat,  without  defendants'  fault,  evidence  is  admissible  to  show  that 
the  property  was  lost  in  consequence  of  the  collision,  without  any  fault  or 
negligence  on  the  part  of  defendants  or  their  agents,  and  that  the  accident 
was  unavoidable.  Per  Curiam :  If  there  was  no  fault  or  carelessness  on 
the  part  of  the  defendants  or  their  agents,  and  it  was  out  of  their  power  to 
prevent  the  collision,  the  accident  must  be  considered  unavoidable,  and  one 
of  the  dangers  of  the  river  within  the  meaning  of  the  bill  of  lading,  for  whioh 
the  carriers  are  not  responsible.    C.  C.  2725.     Van  Hem  v.  Taylor,  201. 
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CITATION. 

1.  Citation  in  an  action  of  nullity  most  be  served  on  the  defendant  himself,  or 
the  sait  will  be  dismisaed.  C.  P.  610.  Service  on  the  attorney  of  the  de- 
fendant in  the  action  in  which  the  judgment  sought  to  be  annulled  was  ren- 
dered, is  insufficient.     Jacobs  v.  Ducros,  115. 

9.  Sect.  U  of  the  act  of  16  March,  1826,  which  provides  that  where  the  party 
to  whom  notice  is  to  be  given,  either  of  a  final  judgment  or  other  proceeding 
in  the  City  Court  of  New  Orleans,  does  not  reside  within  the  jurisdiction  of 
the  court  and  has  no  attorney  in  fact,  or  at  law  resident  therein,  execution 
may  be  issped,  or  other  proceedings  had  without  notice,  does  not  apply  to 
the  citation  to  a  defendant.    Ibid. 

3.  One  who  intends  to  commence  an  action  against  the  sheriflf  of  a  parish  in 
which  there  is  no  coroner,  must  provoke  the  appointment  of  one,  the  coro- 
ner alone  having  authority  to  serve  process  on  the  sheriff.    Ibid. 

See  Appeal,  IV. 

CITIZENS  BANK  OP  NEW  ORLEANS, 
See  Bank,  II. 

CLINTON  AND  PORT  HUDSON  RAILROAD  COMPANY. 

The  commissioners  appointed  under  the  second  section  of  the  act  of  36  March, 
}849,  ch.  149,  providing  for  the  liquidation  of  the  affairs  of  the  Clinton  and 
Port  Hudson  Railroad  Company,  are  authorized  to  perform  all  conservatory 
acts  necessary  to  protect  the  interests  of  the  State.  They  are  the  agents 
pf  the  State,  and,  in  that  capacity,  may  sue  and  be  sued.  Drumnumd  v. 
Commissioners  of  Clinton  and  Port  Hudson  Railroad  Company ^  834. 

CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  &c 

L  Code  of  1808. 
11.  Civil  Code. 
IIL  Code  of  Practice, 

L  Code  of  1808. 
Book  I,  tit  10.  Corporations.     Percy  v.  Whiter  513. 

IL  Civil  Code. 
254.  Bastard.     Macarty  v.  Roach^  357. 
301.  Minor.     Successiono/De  Lizardi,  167.    McOehee  r.  Duyuy,  999, 

324.  Succession  of  Oourjon,  429. 

327, 330.     Minor.     Self  ▼.  Morris,  24. 

353.  Minor.     Aubic  t.  Oil,  50. 

426, 427,  428.  Corporations.     Percy  w.  WMu,  613. 


Digitized  by 


Google 


INDEX.  66a 

430,  431,  433, 434.     Corporations.    Euing  t.  Commercial  Bankt  459. 

489.  Ownership.     Cross  v.  Police  Jury  of  Lafourche  Interior,  131.    Police 
Jury  of  Jefferson  v.  D^Hemeeourt,  609.  ' 

895,  698.  Right  of  way.     Cross  v.  Police  Jury  of  Lafourche  Interior,  191. 

934,  935,  936, 939.  Successions.     Le  Page  r.  Gas  Light  and  Banking  Com' 

pany,  183. 
1014.  Successions.     Succession  of  Qourjon^  423. 
1029  to  1050.  Successions.     Self^,  Morris,  34. 
1051.  Successions.    Ibid,    Fortier  ▼.  Slidell,  398. 
1053  to  1055.  Successions.     Selfj.  Morris,  24. 

1056  to  1058.  Ibid.     Succession  of  Williams,  46. 

1059,1060. Self  r.  Morris,  24. 

1097.  Inventories.     Stale  t.  Atchafalaya  Railroad  and  Banking  Company, 

198. 
1150.  Successions.     Succession  of  Gourjon,  433. 
1167  to  1170.  Successions.     Succession  of  Williams,  46. 
1307,  1309,  1313,  1313,  1315.     Successions.     Grandchamps  r.  Delpeuch, 

439. 
1491.  Donations.    Ibid. 

1654.  ■     SuccessionofDeLizardi,  167. 

1691,  1705,  1700.  Donations.     Mishon  v.  Bein,  146. 

1735.  Donations.     Crrarulchampsy.  Delpeuch,  430. 

1750,  1751, 1753.  Contracts.     Hills  r.  Kemion,  533. 

1933.  Interest.     Erwin  t.  Greene,  175. 

1951.  Contracts.     Blanchard  r.  Gloyd,  543. 

2080.  Joint  Contracts.     Bird  v.  Doiron^  181. 

2169.  Cession  of  Property.    Dupeux  v.  His  Creditors,  343. 

2208.  Compensation.     Dick  y.  Byrne,  465. 

3214.  Confosion.     Brunetti  v.  Bamab^,  117. 

2341.  Proof  of  Acts.     Sous  seing  prive.    Dawson  r.  Dawson,  30. 

2352.  Ratification  of  Contracts.    Wilcox  t.  Henderson,  338. 

2256.  Proof  of  Contracts.     Lynch  v.  Burr,  96. 

2257.  Succession  ofSegond,  111.    Mechanics  and  Tra' 

ders  Bank  r.  Walton,  461. 

2260.  Competency  of  Witnesses.    Lyjich  t.  Burr,  96.    Macarty  v.  Roachf 

357. 
2279.  Quasi-Contracts.    HUls  v.  Kemion,  522. 
2380,  2281.  Quasi-Contracts.    Heath  r.  Commercial  Bank,  334.    Hills  r. 

Kemion,  533. 
S394.  Offences  and  Quasi-Ofiences.'      Walden  t.  Parrish,  345.     EUing  r. 

Commercial  Bank,  459. 
2304.  Offences  and  Quasi-Ofiences.     Villere  r.  Grater,  303. 

2353.  Husband  and  Wife.    Fortier  v.  Slidell,Z&8. 

2374,  2375.  Husband  and  Wife.     Succession  ofDeLizardi,  167. 
2402.  Husband  and  Wife.    Fulton  t.  Her  Husband,  73. 
2413.  Macarty  t.  Roach^  357. 
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2421.  Sale.     LaUander.  TerreU,  67. 

8456.  Merria  v.  Burgess,  434. 

2631.  Erwin  v.  Greene,  176. 

2635.  Ibid.     Williams  v.  Bank  of  Louisiana,  316. 

2537.  Erwin  v.  Greene,  175. 

2604  to  2611.  Compulsory  Transfer  of  Property.     Police  Jury  of  Jefferson 

V.  D'Hemecourt,  609. 
2679.  Lease.     Walden  v.  Parrish,  245. 
2726.  Carriers.     Van  Hem  t.  Taylor,  201. 
2799,  2810,  2811,  2812, 2816,  2619,  2820,  2847.   Partnership.     Marshall  r. 

Lambeth,  471. 
2949,  2950.  Judicial  Sequestration.    Parkison  t.  Boyle,  82. 
2996.  Mandate.     Succession  of  Gourjon,  422. 
3168,  3166.  Privilege.     Succession  of  Whitaker,  91. 
3280.  Mortgage.     Cain  t.  Bouligny,  169. 

3298.  Fortier  v.  Slidell,  398. 

3336.  Bethany  t.  His  Creditors,  61. 

3608.  Prescription.     Succession  of  Tilghman,  387. 

3621.  Repealing  laws  on  subjects  specially  provided  for  in  the  Code.     Dupeu9 

T.  His  Creditors,  242. 

m.  Code  of  Practice. 

18.  Action  to  recover  amount  paid  through  error.    HiUs  ▼.  Kemion,  622. 
47.  Possessory  Action.    Bonis  v.  James,  149. 
122.  Actions  against  Successions.     Tait  v.  Lewis,  206. 
198.  Actions  against  Corporations.   Berthaud  ▼.  Police  Jury  of  Jefferson,  660. 
283.  Sequestration.     Parkison  v.  Boyle^  82.     State  t.  Atehafalaya  Railroad 

and  Banking  Company,  198. 
296,  297,  298.  Injunction.     McDonogh  r.  Calloway,  442. 
301.  Injunction.     JVJr<m  r.  Her  Husband,  72. 

401,402,403.  Opposition  of  third  persons.    Fultonr.  Her  Husband,  73.    Wil- 
lis V.  Her  Husband,  87. 
419.  Amendment  of  petition.     Swcession  ofRouzan,  436. 
636.  Judgment  of  nonsuit.     Mills  v.  W<?^der,  108. 

646,  647,  648.  Judgment.    Mechamcs  and  Traders  Bank  r.  WaUan,  461. 
668,661.  New  Trial.     Ibid. 
666,  667.  Appeal.    Ibid. 
679.  Appeal.    Hivert  v.  Lacaze,  470. 

686.  Landry  v.  Jefferson  College,  179. 

693. Mechanics  and  Traders  Bank  v.  Wo/^on,  461. 

601.  Reduction  of  testimony  to  writing.     Landry  r.  Jefferson  College,  179. 

602,  603.  Appeal.     Ibid. 

610.  Action  to  annul  judgments.    Jacobs  r.  Ducros,  116. 

613.  Wheat  v.  IThton  Ban*,  94. 

669,  661,  662.  Execution  of  judgments.     Parkison  v.  Boyle,  82. 
679,  683.  Fortier  t.  SWetf,  398. 
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684,  689.  Execution  of  jodgmento.    Hills  t.  Jacobs^  406. 

693,  707  to  710. Fortier  ▼.  SlideU,  398. 

848.  Prohibition.     Berihaud  v.  Police  Jury  of  Jefferson,  650. 
994.  Cooits  of  Probate.    Ije  Page  v.  Gas  Light  and  Banking  Company,  183. 
Taii  T.  Lewis,  206. 

996.  ■  Le  Page  ▼.  Gas  Light  and  Banking  Company,  183. 

974  to  996.  SuocessionB.     Self  r.  Morris,  24. 

998.  Tatora  and  curators.    Aubic  v.  Gil,  60. 

1000  to  1003.  Successions.  Le  Page  t.  Gas  Light  and  Banking  Company,  183. 

1063  to  1055. Succession  of  Williams,  46. 

COMMERCIAL  BANK  OF  NEW  ORLEANS. 

See   CoNTRACTp. 

COMPENSATION. 

1.  Coiopensation  does  not  take  plaoe,  by  operation  of  law,  between  a  debt  dne 
by  a  commercial  partnership  and  one  due  to  one  of  its  members  individually  ; 
and  where  the  debt  due  by  the  partnership  has  been  transferred  to  a  third 
person  and  notice  given  to  the  debtors,  the  latter  cannot  plead  the  amount  of 
the  debt  due  to  the  indiTidual  partner  in  compensation,  even  by  way  of  ex- 
ception.   Dick  T.  Byrne,  465. 

9.  In  an  action  against  a  partnership  for  a  debt,  defendants  may  compensate 
by  way  of  exception,  a  debt  due  by  plaintiff  to  a  member  of  the  partnership 
individually.    Ibid. 

CONFLICT  OP  LAWS. 

*1.  The  validity  and  effect  of  a  will  made  and  carried  into  execution  in  another 
State,  and  the  kind  of  estate  which  it  confers  upon  the  legatees  especially 
as  to  personal  effects  situated  in  that  State,  must  be  tested  by  the  law  of  the 
domicil  of  the  testator  and  not  of  the  legatees.    Penny  v.  Christmas,  481. 

2.  Where  property  acquired  under  a  will  executed  in  another  State  is  brought 
by  the  legatee  into  this  State,  where  he  dies,  it  must  descend  according  to 
the  laws  of  this  State.  The  right  of  inheriting  property  situated  here  can- 
not be  governed  by  the  laws  of  another  State,  though  originally  acquired  and 
brought  from  that  State.    Ibid. 

CONFUSION. 

Where  a  debtor  of  a  succession  becomes  entitled  to  the  succession  by  inheri- 
tance from  the  heir,  his  debt  will  be  extinguished  by  confusion  only  to  the 
amount  remaining  after  the  payment  of  all  the  debts  of  the  estate.*  C.  C. 
2214.  If  the  debts  are  unpaid,  the  executor  may  recover  from  the  debtor 
the  amount  necessary  to  pay  them ;  or  if  they  have  been  discharged  by  ad- 
vances made  by  the  executor,  he  may  recover  from  the  debtor  the  amount 
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of  snch  adyaDces,  the  debtof  the  lattet  being  extingoiabed  only  to  f)ie  amoant 
coniag  to  bim  from  tbe  aoccesaioii  after  the  payment  of  all  ita  debta. 

Brunetti  t.  Bamahij  117. 

CONSTITITTION  OP' LOUISIANA. 

Art.  4,  ^  2.  Jurisdiction  of  Supreme  Court.    State  r.  Wiiliams,  25S^. 

CONSTITUTION  OF  THE  UNITED  STATES. 

Art.  1,  ^  8.  Power  of  Congreaa  to  lay  taxes,  imposts,  duties,  &c.     State  ▼. 
Fullerton,  310. 
4,  ^  I.  Public  Acts,  Records  and  Judicial  Proceedings  of  other  States. 
Tait  ▼.  Lewis,  906.     Succession  of  Tilghman,  387. 
On  a  question  as  to  tbe  constitutional  authority  of  Congress,  and  the  consequent 
restriction  upon  the  power  of  State  Legislatures,  a  decision  of  the  Supreme 
Court  of  the  United  States  must  be  regarded  as  settling  the  law. 

State  V.  FuUerton^Re-heofing,  319. 

CONTINUANCE. 

1.  An  afBdaTit  for  a  continuance  on  the  ground  of  the  abaeace  of  a  witness, 
which  does  not  show  the  materiality  of  his  testimony,  nor  due  dUigenee  to 
procure  his  attendance,  is  inaofficienl.    Daniels  ▼.  Andrews^  160. 

3.  Plaintiflb  offered  in  OTidence  a  paper  proved  by  a  witness  to  be  a  copy  made 
by  him  at  the  request  of  one  of  the  defendants  from  the  original  handed  to 
him  by  the  latter  for  that  purpose,  and  which,  with  the  original,  had  been 
returned  to  tbe  defendant.  Plaintiffs,  having  made  oath  that  they  bad  seen 
the  original  in  possession  of  one  of  the  defendants,  notified  the  latter  to  pro- 
doce  the  origin&I.  Two  of  the  defendants  anawered  that  they  had  no  such 
paper  in  their  possession,  nor  had  ever  seen  it,  and  that  their  co-defendant 
was  absent,  and  moved  for  a  continuance  on  the  ground  of  surprise.  Held^ 
that  the  absence  of  the  defendant  to  whom  the  original  had  been  delivered 
was  no  ground  for  a  continuance,  and  that  the  absence  of  the  original  waa 
aafficiently  accounted  for  to  authorise  the  admission  of  the  copy. 

HiUs  V.  Jacobs,  409. 

CONTRACTS. 

1.  Plaintifif*  having  recovered  judgment  against  defendant,  who  waa  in  commu- 
nity with  hia  wife,  cauaed  a  fi,  fa.  to  be  levied  on  certain  lots  of  ground, 
whfeh  tirere  purchased  by  A.  at  twelve  months  credit,  who  gave  Bis  honi 
for  the  price.  Defendant  subsequently  tnade  a  surrender  to  hia  creditors ; 
and  p*laintiff  afterwards  proceeded  against  the  purchaser,  under  the  idth 
section  of  the  act  of  30  March,  1839,  propounding  interrogatories  to  him  to 
aacertain  whether  he  had  property  in  his  possession  or  under  his  control  be- 
longing to  defendant,  in  which  proceedinga  the  syndic  of  defendant's  credi- 
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totB  ihterfened,  elaiming  the  property  as  belonging  to  the  insdrent's  estate. 
The  purchaser  answeied,  that  be  was  requested  by  defendant's  wife  to  pur-* 
chase  the  property  for  her ;  and  that  he  pnrebased  the  property,  taking  the 
title  in  his  own  namCf  bnt  considered  himself  bonnd  to  mahe  her  a  title 
tiierefor,  protided  the  price  he  paid  to  him  when  the  bond  matores,  and  not 
otherwise.  The  court,  before  which  the  proceedings  under  the  act  of  1839 
were  faistitoted,  considered  the  purchase  to  hate  been  made  for  the  benefit 
of  the  community,  and  decreed  the  property  to  belong  to  the  syndic,  by  whom 
it  was  sold,  and  purchased  by  plaintiff.  Before  the  bond  matured,  defen- 
dant's wife  obtained  a  judgment  of  separation  of  property,  and*  on  the  day  of 
its  maturity,  tendered  the  price  to  A.,  demanding  a  conTcyance  of  the  lots. 
In  an  action  by  plaintiff  to  recorer  the  property :  ffeld,  that  the  wife,  not 
being  a  party  to  the  proceedings  under  the  act  of  1839,  the  judgment  in  fa- 
Tor  of  the  syndic  does  not  conclude  her ;  that  though  the  community  exist- 
ed at  tbe  time  of  the  purchase  by  A.,  yet  that^  at  the  maturity  of  the  bond 
when  the  couTeyance  was  to  be  made  to  the  wife  on  her  paying  the  price* 
she  was  separated  in  property,  and  capable  of  acquiring  property  for  herself* 
independently  of  her  husband  ;  that  the  title  was  suspendedi  remaining  in 
A.,  liable  to  be  diTCsted,  on  the  performance  of  the  condition,  at  the  maturi-* 
ty  of  the  bond  ;  and  that  the  fact  that  the  wife  was  capable  of  acquiring  at 
the  expiration  of  the  time  limited,  sufficed  to  make  the  contract  ralid,  and 
to  giro  her  a  good  title  to  the  property,  independently  of  her  husband,  on  her 
compliance  with  the  conditions  of  the  agreement.  LaUande  ▼.  TerreUy  87« 
9.  Where  by  a  written  agreement  entered  into  at  the  time  of  dissolving  a  part* 
nership,  one  of  the  partners  who  purchased  the  common  stock  bound  him- 
self to  pay  all  the  partnership  debts,  parol  evidence  wiH  be  inadmissible  to 
prove  a  guaranty  by  the  other  partner*  that  the  debts  did  not  exceed  a  eer^ 
tain  amount.    C.  C.  9269,    Lynch  v.  Burr,  96. 

3.  All  contracts,  not  in  writing,  for  the  payment  of  any  amount  exceeding  ^re 
hundred  dollars,  must  be  proved  at  least  by  one  credible  witness,  and  cor-' 
roborating  circumstances.    C .  C.  3367.     Succession  of  Segond^  111. 

4.  Action  for  damages  against  defendant  for  falsely  representing  to  plain- 
tiff, that  he  had  concluded  a  contract  for  him  for  the  delivery  of  a  quantity 
of  shells*  at  a  certain  price  per  barrel.  It  was  proved  that  no  such  con- 
tract bad  been  made  ;  but  defendant  answered  that  he  was  willing  to  receive 
the  shells  at  the  price  mentioned,  and  to  pay  the  costs.  Per  Curiam :  The 
court  cannot  compel  a  party  to  accept  a  new  contract  in  lieu  of  one  already 
violated*  with  a  new  party  and  under  different  circumstances,  nor  to  waive 
his  right  to  recover  damages.    Daniels  v.  Andrews^  100. 

5.  In  every  action  on  a  joint  contract  all  the  obligors  must  be  made  defen- 
dantSy  and  no  judgment  can  be  obtained  against  any,  unless  it  be  proved 
that  all  joined  in  the  obligation,  or  are  by  law  presumed  to  have  ^one  so. 
C.  C.  3080.     Bird  v.  Doir(fni  181. 

6.  By  sect.  33  of  the  act  of  1  April,  1833,  incorporating  the  Commercial 
Bank  of  New  Orleans,  that  institution  is  authorized  to  lay  pipes  in  the 
streets  of  New  Orleans  for  the  purpose  of  supplying  water  for  the  ose  of  the 
Vol.  VII.  72 
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.  inhabitants,  on  the  conditioD  of  restoring  the  streets,  in  as  short  a  time  as 
possible,  to  the  condition  they  were  previonsly  k.  'Defendants  having  neg- 
lected to  replace  the  paToments  in  certain  streets  ia  which  they  had  laid 
pipes,  the  city  aathorities,  through  eertain  persons  subrogated  to  their  rights 
against  the  Bank,  caused  the  pavements  to  be  replaced.  In  an  action  by  the 
latter  against  the  Bank  for  the  cost  of  the  repairs :  Held^  that  a  notice  to 
defendants  that  the  pavements  had  not  been  properly  replacedf  and  a  de- 
mand of  them  to  comply  with  the  requisitions  of  the  charter  by  repairing 
the  streets,  was  indispensable  to  a  recovery. 

Gerl  V.  Commercial  Bank^  188. 

7.  Where  one  who  has  undertaken  to  erect  buildings  for  a  eertain  price,  and 
to  have  them  comipleted  by  a  particular  period,  fails  by  his  fault,  to  comply 
with  his  contract,  in  consequence  of  which  the  other  party,  under  a  claose 
in  the  contract,  annuls  the  contract  and  recovers  possession  of  the  unfinish- 
ed buildings,  he  cannot  recover  the  value  of  materials,  such  as  door  and 
window  frames  and  other  joiner's  work,  not  in  the  buildings,  and  which 
were  never  tendered  to  the  owner  of  the  buildings,  nor  in  any  way  used  by 

him.    Parker  v.  M^GUioay,  192. 

8.  To  render  valid  the  ratification  of  an  obligation  against  which  kn  action  of 
nullity  or  rescission  would  lie,  the  act  of  ratification  must  state  the  substance 
of  the  obligation,  the  motive  of  the  action  of  nullity  or  rescission,  and  the  in 
tention  to  supply  the  defect  on  which  such  action  would  be  founded.    C.  C. 
9252.     Wikos  v.  Henderson^  338. 

9.  A  married  woman,  whether  separated  in  property  or  not,  cannot  bind  her- 
self for  her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him 
during  the  marriage,  (C.  C.  2412) :  and  when  sued  on  such  a  contract,  she 
may  show  by  parol  evidence,  that  she  was  only  a  surety,  though  such  evi- 
dence expressly  contradict  her  own  declarations  in  an  authentic  act 

Macarty  v.  Roack^  367. 

10.  Where  it  is  proved  that  plaintiffs  were  induced,  through  the  misrepresen- 
tations of  defendant,  or  his  agents,  to  consent  to  accept  in  satisfaction  of 
certain  mortgage  notes  held  by  them  an  amount  much  below  their  real  valne^ 
the  agreement  will  be  rescinded  on  the  ground  of  error, 

HUU  T.  Jacobs,  406. 

11.  Where  plaintiff  sues  before  maturity,  on  a  wriuen  promise  of  defendant  to 
pay  him  a  certain  amount  at  a  future  period,  and  introduces  no  proof  that 
the  amount  was  payable,  as  alleged  by  him,  at  an  earlier  period,  he  must  be 
nonsuited.     Carter  v.  Hodge,  433. 

See  Appeal,  24. 

CORONER. 
See  Sheriff,  1. 
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CORPORATION, 

C^rperaton  may  mmiataia  an  action  against  eaeh  otker  relaAive  to  the  aflEkiis 
of  the  corporation,  daring  ite  exietence.    Percy  ▼.  WkiU,  613. 

COSTS. 

1.  An  appeHaot  wDl  not  be  allowed,  by  delaying  to  complain,  till  after  appeal, 
of  a  trivial  error  in  the  judgment,  which  woold  have  been  corrected  below 
had  it  been  aaked  for,  to  mulot  the  other  party  with  costs  of  the  appeal. 

Union  Bank  v.  Lea,  75. 

2.  A  judgment  of  nonsuit  can,  in  no  case,  support  the  plea  of  res  judicata. 
The  fact  that  the  costs  of  the  action  in  which  a  judgment  of  nonsuit  was 
rendered  are  unpaid,  is  only  ground  for  a  dilatory  exception  to  protect  the 
defendant  from  a  second  action  before  the  costs  of  the  first  are  paid.  But 
where  one  claiming  property  seized  under  a^.  fa.  against  a  third  person, 
opposes  the  sale,  and  the  judge,  without  deciding  on  the  merits  of  the  op- 
position, merely  decrees  that  the  costs  of  it  shall  be  paid  by  the  opponent, 
the  payment  of  the  costs  is  a  condition  precedent  to  his  filing  a  second  op- 
position, but  not  to  an  action  by  bim  in  another  court,  against  the  purcha- 
ser at  the  sherifi^'s  sale,  for  the  restitution  of  the  property  and  ibr  damages 
for  its  detention.    O.  P.  536.    MilU  v.  Webber,  108. 

3.  Where  an  action  for  the  rescission  of  a  lease,  in  which  defendant  claims 
damages  in  reconvention,  is  tried  after  the  lease  has  expired,  though  these 
can  be  no  judgment  of  rescission,  yet  if  defendant's  demand  in  reconvention 

I  be  overruled,  and  the  evidence  shows  that  plaintiff  would  have  been  entitled 
to  a  judgment  of  rescission  bad  the  trial  taken  place  sooner^ there  must  be 
judgment  in  bis  favor  for  the  costs.     Caffin  v.  Scott^  805. 

COURTS. 

1.  When  the  heirs  of  a  succession,  being  of  age,  have  accepted  it  uncondition- 
ally, or,  being  minors,  have  come  into  possession  of  it  as  beneficiary  heirs 
after  the  administration  has  legally  terminated,  they  must  be  sued  in  courts 
of  ordinary  jurisdiction  for  any  debts  due  by  the  snccession.    C.  P.  990. 

Self  y.  Morris,  24. 

9.  WheneTcr  a  succession  is  accepted  with  benefit  of  inventory,  and  minors 
cannot  accept  in  any  other  way,  it  must  be  administered  as  a  vacant  estate, 
under  the  authority  of  the  Probate  Court ;  and  all  claims  against  it  must  be 
sued  for  in  that  court,  against  the  administrator  appointed  to  settle  it. 

Ibid. 

3.  A  judgment  of  a  Court  of  Probates  homologating  the  proceedings  of  a 
family  meeting,  and  ordering  certain  real  property  belonging  to  minors  to 
be  mortgaged,  cannot  be  annulled  in  a  direct  action  before  a  District  Court. 
Per  Curiam :  The  action  should  have  been  before  the  Probate  Court. 

Rhodes  v.  Union  Bank,  03. 

4.  Sect.  14  of  the  act  of  10  March,  1836,  which  provides  that  where  the  party 
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to  whom  notice  is  to  be  giTen,  either  of  a  final  judgment  or  other  firoeeed- 
ing  in  the  City  Court  of  New  Orleans,  does  not  reside  within  the  jorisdie* 
tion  of  the  oonrt,  and  baa  no  attorney  in  iaet,  or  at  law  resident  therein,  exe* 
cation  may  be  issued,  or  other  proceedings  had  without  notice,  does  not  ap* 
ply  to  the  citation  to  a  defendant.    Jacobs  ▼.  Ducros,  115. 

5.  Lands  beloogiog  to  a  succession,  though  situated  in  another  parish,  may 
be  sold  by  the  probate  judge  of  the  parish  in  which  the  succession  is  open- 
ed.    Chaney  ▼.  Gray^  144. 

6.  District  Courts  have  jurisdiction  of  an  action  by  heirs  to  compel  the  trans- 
fer to  them  of  stock  owned  by  the  deceased  where  there  are  no  debts  doe 
by  the  succession.  Per  Curiam :  Such  a  case  is  not  one  of  those  enume* 
rated  in  arts.  934,  935  of  the  Code  of  Practice  as  coming  exclusiTcly  under 
the  power  and  jurisdiction  of  Courts  of  Probate,  which  being  of  limited  and 
special  jurisdiction  cannot  take  cognizance  of  matters  which,  though  relat- 
ing to  a  succession,  are  not  placed  by  law  under  their  immediate  control 
and  jurisdiction.    Le  Page  y.  Gas  Light  and  Banking  Company ^  183. 

7.  Where  the  judge  of  an  inferior  court  refuses  obedience  to  an  order  of  the 
Supreme  Court  directing  him  to  allow  an  appeal,  he  may  be  committed  to 
prison  until  he  complies  with  such  order.     State  ▼.  Williams^  253. 

0.  The  Legislature  having  made  no  provision  for  the  exercise  of  criminal  ju- 
risdiction by  the  Supreme  Court,  and  the  court  having  repeatedly  declined 
to  assume  it,  the  question  can  no  longer  be  considered  as  an  open  one. 

Ibid. 
9.  A  Court  of  Probates  has  jurisdiction  of  an  action  against  minors  represent- 
ed by  their  tutor,  for  property  in  the  possession  of  the  latter,  where  both 
parties  claim  under  a  bequest  made  by  a  common  ancestor  and  plaintiff  sues 
fi)r  a  partition.     Penny  ▼.  Christmas^  481. 

DEFAULT. 
See  Contracts,  6,  7. 

DEPOSITARY. 

Where  a  depositary  of  money  to  be  drawn  open  checks  or  orders  pays  a  forged 
check,  he  will  be  liable  for  the  amount  with  legal  interest  from  judicial  de* 
mand.    Etting  ▼.  Commereial  Bank^  459. 

DISCONTINUANCE. 

1.  Where  an  intervening  party  prays  for  a  dissolution  of  an  injunction  obtain* 
ed  by  plaintiff,  and  for  interest  and  damages,  the  plaintiff  cannot,  by  disBiiss- 
ing  his  suit,  deprive  the  former  of  his  right  to  a  judgment. 

WhUtemore  v.  WatU^  10. 

8.  Where  one  of  two  persons  designated  by  a  testator  to  act  as  his  exeentor 
in  a  certain  event,  presents  a  petition  to  the  Probate  Court  to  be  confirmed 
as  executor,  and  makes  the  other  a  party  to  the  proceedingt  and  the  latter 
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ooatefte  kw  right,  andt  by  a  raoooTeDtioBal  demand,  aaeerta  a  bett«r  right 
10  the  appointment,  the  former  cannot,  by  withdrawing  hit  petition,  defeat 
the  demand  of  the  latter.     Succetnon  of  Qourjon^  428. 

DOMICIL. 
See  Police  Jury,  2. 

DONATIONS  MORTIS  CAUSA. 

1.  Where  one  to  whom  property  ia  bequeathed  in  case  of  her  surviving  a  cer- 
tain person,  dies  before  the  latter,  the  legacy  will  be  without  effect.  C.  C. 
1691.    MisKoH  ▼.  Bein,  140. 

9.  To  ascertain  the  intention  of  the  testator  the  different  clauses  of  a  will 
mnst  be  eonstraed  with  reference  to  each  other.    C.  C.  1705,  1706. 

IM. 

9.  To  ascertain  the  intention  of  a  testator  every  part  of  his  will  must  be  con- 
sidered. The  amount  of  his  estate,  the  number  of  persons  whom  nature 
has  placed  so  near  to  him  as  to  make  it  his  doty  to  attend  to  their  wants, 
the  situation  of  those  who  claim  to  be  the  object  of  his  bounty,  their  rela- 
tionship to  him,  and  their  comparative  wealth  or  need  mast  also  be  consider- 
ed, where  the  language  of  the  testator  is  nncertain. 

Oxiey  y.  C/ay,  425. 

4.  The  validity  and  effect  of  a  will  made  and  carried  into  execution  in  another 
State,  and  the  kind  of  estate  which  it  confers  upon  the  legatees  especially 
as  to  personal  effects  situated  in  that  State,  must  be  tested  by  the  law  of  the 
domieil  of  the  testator  and  not  of  the  legatees. 

Penny  v.  Christmas,  481. 

5.  In  the  construction  of  wills  money  ordered  to  be  invested  in  any  species  of 
property  for  the  purposes  of  a  bequest,  is  always  regarded  as  such  property.  . 
Money  to  be  employed  in  the  purchase  of  land  is  treated  as  land. 

Ibid. 

6.  In  the  construction  of  wills  the  intention  of  the  testator  is  the  object  to  be 
ascertained,  and  the  language  used  by  him  must  be  nnderstood  according  to 
its  ordinary,  popular  signification.     Ibid. 

7.  A  teatator  by  a  will  executed  in  the  State  of  South  Carolina,  where  he  re- 
sided, directed  a  certain  sum  "  to  be  inveslled  in  the  purchase  of  slaves,  for 
the  use  of  S.  during  her  life,  and,  after  her  death,*  said  slaves  to  return  and 
vest  forever  in  her  sons  M.  and  R.,  and  the  heirs  of  their  bodies.'*  M.  and 
R.  were  in  existence  at  the  time  of  the  devise :  Held,  that  the  object  of  the 
testator  was  to  give  a  life  estate  to  S.,  and,  after  her  death,  the  full  proper- 
ty to  M.  and  R. ;  that  such  a  disposition  is  valid  by  the  laws  of  South  Caro- 
lina, where  the  common  law,  modified  by  statutes,  prevails ;  that  by  the 
laws  of  that  State  slaves  are  considered  peifonal  property  ;  that  M.  and  R. 
had  an  estate  in  remainder,  to  be  enjoyed  after  the  life  estate  of  S.  had  ter- 
minated, but  which  vested  in  them  at  the  creation  of  the  particular  estate ; 
and  that,  on  the  death  of  S.  and  the  termination  of  her  estate,  M.  and  R.,  or 
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their  heirs,  became  eQtitlod  to  the  possession  and  enjoyment  of  the  proper- 
ty as  tenants  in  common.    Ibid. 

ERROR. 

1.  Plaintiffs  enjoined  an  order  of  seizure  and  sale  taken  oat  by  a  creditor  by 
judicial  mortgage  against  a  lot  of  ground  belonging  to  their  debtor,  and  on 
which  they  claimed  to  have  an  anterior  special  mortgage.  The  lot  mort- 
gaged to  plaintiffs  was  erroneously  described  as  being  lot  2  in  square  No.  9, 
instead  of  lot  2  in  square  No.  5 ;  but  it  was  proved  that  there  was  no  square 
No.  9,  and  the  description  was,  in  other  respects,  sufficient  to  identify  the 
lot ;  Held,  that  the  error  cannot  affect  plaintiffs'  mortgage,  it  not  hsTiog 
misled  the  defendant,  whose  right  resulted  from  the  recording  of  a  judg- 
ment operating  on  all  the  property  of  the  debtor. 

Cily  Bank  v.  Denham^  39. 

2.  Where  it  is  proved  that  plaintiffs  were  induced,  through  the  misrepresen- 
tations of  defendant,  or  his  agents,  to  consent  to  accept  in  satisfaction  of  cer- 
tain mortgage  notes  held  by  them  an  amount  much  below  their  real  value, 
the  agreement  will  be  rescinded  on  the  ground  of  error. 

HilU  V.  Jacobs^  406. 
X  One  who  alleges  error  as  the  basis  of  his  action  must  show  it,  or  show,  at 
least,  that  the  evidence  of  it  is  exclusively  in  the  power  of  his  adversary. 

Union  Bank  v.  Hyde,  418. 

EVIDENCE. 

I.  Onus  Probandi. 
II.  Presumption. 

III.  Competenct/  of  Witness. 

IV.  Examination  of  Witness. 
V.  Admissibility  of  Evidence. 

VI.  Judicial  Records  and  Proceedings* 
VII.  Non-judicial  Records. 
VIIL  Private  WrUings. 
IX.  Proof  of  ContractSmnot  in  Writing,  aver  Five  Hundred 

Dollars  in  ^Value. 
X.  Parol  Evidence  to  Explain^  Alter  or  Destroy  Written 

Instruments. 
XI.  Secondary  Evidence. 
XII.  Evidence  of  Parties. 
XIII.  Evidence  in  Particular  Actions. 

1.  In  Actions  on  Bitts  of  Exchange  and  Promissory  Notes. 

2.  On  Appeals  from  decisions  of  Jury  of  Freeholders  estaUisking 

a  Road. 
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L  Onus  Probandi. 

1.  A  n  action  to  annul  a  judgment  on  the  ground  of  fraud  must  be  brought  with- 
in a  year  aAer  the  diacoYery^f  the  fraud,  (C.  P.  613) ;  and  where  the  de- 
fendant expressly  denies  any  discovery  of  fraud  within  that  time,  the  plain- 
tiflfmust  prove  it.     Wheal  ▼.  Union  Bank,  94. 

3.  Where  in  an  action  for  damages  for  the  loss  of  a  slave  drowned  while  en-* 
gaged  in  an  illegal  traffic  with  defendants,  no  evidence  is  introduced  to  show 
the  value  of  the  slave,  no  judgment  can  be  rendered  in  favor  of  plaintiff. 

Villere  v.  Grater,  203. 

3.  One  who  alleges  error  as  the  basis  of  his  action  must  show  it,  or  show,  at 
least,  that  the  evidence  of  it  is  exclusively  in  the  power  of  his  adversary. 

Union  Bank  v.  Hyde,  418. 

4.  As  a  general  rule,  he  who  affirms  must  prove  ;  but  as  there  are  many  nega- 
tive propositions  which  it  would  be  impossible  to  prove  directly,  the  burden 
of  proof,  in  such  cases,  is  thrown  on  the  opposite  party.     Ibid. 

5.  Where  plaintiff  sues  before  maturity,  on  a  written  promise  of  defendant  to 
pay  him  a  certain  amount  at  a  future  period,  and  introdnces  no  proof  that 
the  amount  was  payable,  as  alleged  by  him,  at  an  earlier  period,  he  must  be 
nonsuited.     Carter  v.  Hodge,  433. 

0.  The  fact  that  the  thing  sold  remains  in  the  possession  of  the  vendor  is  a 
badge  of  fraud,  and  throws  upon  the  vendee  the  burden  of  proving  the  reali- 
ty of  the  sale ;  and  this  even  where  the  vendor  has  reserved  to  himself  the 
usufruct,  or  retains  the  possession  by  a  precarious  title.    C.  C.  8456. 

Merritt  v.  Burgess^  434, 

See  8,  9, 11,  infra. 

II.  Presumption. 

7.  Satisfaction  of  a  judgment  may  be  proved  by  presumptions,  as  well  as  by 
positive  evidence.  The  sufficiency  of  the  proof  must  depend  on  the  circum- 
stances of  each  case.    Bethany  v.  His  Creditors,  61. 

8.  Where  in  an  action  to  recover  certain  slaves  it  is  proved  that  defendant  got 
possession  of  them  illegally  and  fraudulently,  and  was  the  last  person  seen  id 
possession  of  them,  they  will  be  presumed  to  be  still  in  his  possession.  The 
burden  of  proving  that  he  has  parted  with  the  possession  is  on  Mm.  Drtim- 
mond  V.  Commissumefs  of  Clinton  and  Port  Hudson  Railroad  Company, 
334. 

9.  The  statute  of  the  State  of  Alabama  of  the  10th  of  January,  1835,  which 
provides  (s.  3)  "  that  when  any  execution  shall  have  been  issued  on  any 
judgment  or  decree,  &c.,  within  a  year  and  a  day  from  the  rendition  of  any 
such  judgment  or  decree,  which  shall  not  have  been  returned  satisfied  in 
full,  such  judgment  or  decree  shall  not  afterwards  be  presumed  to  be  paid 
or  satisfied,  without, payment  or  satisfaction  be  entered  on  the  records  of  the 
court,  &c.,  unless  no  execution  shall  be  issued  on  such  judgment  or  decree 
for  the  space  of  ten  years,''  establishes  a  legal  presumption  of  payment  in 
favor  of  the  debtor,  when  the  creditor,  after  suing  out,  within  a  year  and  s 
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day  from  the  date  of  the  judgmenti  an  ezeeation  wbichk  not  retvned  satis- 
fied in  foil,  lemaios  for  ten  years  without  taking  oat  another  execution.  It 
does  not  absolotely  bar  the  right  of  action  on  such  judgment,  but  throws  on 
the  creditor  who  seeks  to  recover  on  it,  the  (mrden  of  proving  that  it  has  not 
been  satisfied.     Succession  of  Tilghman,  387. 

10.  The  effect  of  a  legal  presumption  is,  to  relieve  the  party  in  whose  favor  it 
exists  from  the  necessity  of  making  any  proof;  bat  this  presumption  may  be 
destroyed  by  proof  that  the  fact  is  otherwise  than  the  law  presumes.  Ahter^ 
as  to  pr«8omptfons  juris  et  dejure^  against  which  no  proof  can  be  admitted. 

Ibid, 

11.  Where  in  an  action  against  the  endorser  of  a  note  the  holder  relies  on  a 
promise  to  pay  made  after  the  endorser  had  been  discharged  by  the  laches  of 
the  holder,  it  is  incumbent  on  him  to  show  that  the  promise  was  made  by  the 
endorser  with  full  knowledge  that  he  had  been  so  discharged.  Bat  an  ac- 
tnal  payment  furnishes  a  presumption  of  indebtedness  ;  and  where  an  endor- 
ser seeks  to  recover  back  the  amount  of  a  note  on  the  ground  that  it  was 
paid  by  him  in  ignorance  of  the  fact  that  he  had  been  discharged,  he  must 
show  that  he  was  so  discharged.     Union  Bank  v.  Hyde^  418« 

See  37;  infra.    Fbaud^  1^  2. 

III«  Competency  of  Witness* 

19»  The  second  section  of  the  act  of  37  March,  1833,  which  declares  *'  that  no 
person  who  has  made  a  surrender  of  his  property  for  the  nse  of  his  credi- 
tors, shall  be  admitted  as  a  witness,  except  in  cases  of  usury  and  unlawful 
contracts,  in  any  civil  suit  bronght  either  by  the  mass  of  his  creditors  against 
any  of  his  creditors  or  debtors,  or  by  any  of  the  said  debtors  or  creditors 
against  the  mass  of  the  creditors  of  said  person,  on  any  contraot,  note  or 
obligation  entered  into,  drawn  or  executed,  or  subscribed  by  the  said  person 
previous  to  his  having  made  a  surrender  of  his  property,"  is  repealed  by  art. 
3631  of  the  Civil  Code.  Art.  3169  of  the  Civil  Code  has  no  reference  to 
that  act.     Dupeux  v.  His  Creditors,  343. 

13.  The  master  and  others  employed  in  the  navigation  of  a  vessel,  though  ser- 
yanta  of  the  owners  in  difierei^t  grades  of  authority,  are  competent  witnesses 
for  their  employers.  A  witness  is  not  incompetent  because  he  is,  or  has 
been  in  the  employment  of  the  party  who  caUs  him. 

Randall  v.  Laguerenne,  337. 

14.  Where  in  an  action  against  the  maker  and  endorser  of  a  note,  the  maker 
pleads  that  she  was  a  married  woman  at  the  time  of  execnting  the  irate, 
which  was  signed  by  her  as  surety  for  her  husband,  and  that  she  was  in  no 
way  benefitted  by  the  consideration  received  therefor,  and  the  endorser  an- 
swers separately  but  adopts  the  defence  set  up  by  his  co-defendant,  he  can- 
not be  examined  as  a  witness  for  the  latter  to  establish  the  facts  alleged  in 
her  answer,  being  interested  in  destroying  her  obligation  as  maker. 

Macariy  v.  Roach,  367. 

15.  The  endorser  of  a  note  is  a  competent  witness  for  the  maker  where  the 


Digitized  by 


Google 


INDEX.  57r 

facts  attempted  to  be  proved  by  his  testimony  have  na  tendency  to  aflfect 
his  responsibility,  nor  to  change,  ais  to  him,  the  ultimate  result  of  the  suit. 

Ihid. 

16.  The  act  of  27  March,  1S*2S,  so  far  as  it  renders  the  maker  of  a  note,  bill  of 
exchange,  or  other  negotiable  paper  incompetent,  under  any  circumstances, 
in  any  action  by  the  holder  against  an  endorser,  wus  repealed  by  article  3521 
ofthe  Civil  Code.     Ibid. 

17.  A  father  is  incompetent  as- a  witness  for  his  i) legitimate  child.  C.  C.  2260. 
Per  Curiam :  The  mere  fact  of  a  witness  being  the  ascendant  of  the  party 
for  or  against  whom  he  is-  called,  i»  sufficient  to  render  him  incompetent. 
The  law  makes  no  distinction  as  to  fathers  by  legal  marriage  or  otherwise. 

Ibid. 

IV.  Examination  of  Witness. 

18.  A  witness,  under  cross-examination,  may  state  matters  which,  though  not 
directly  called  for  by  the  question  propounded  to  him,  might  be  brought  out 
by  a  direct  <]oestion  from  the  other  side. 

Cross  V.  Police  Jury  of  Lafourche  Interior,  121. 

V.  Admissibility  of  Evidence. 

19.  Defendant  saed  on  a  note  which  she  alleged  to  be  connterfeited,  objected 
to  its  being  produced  in  evidence  by  plaintiff,  without  his  being  first  required 
to  account  for  erasures  and  other  defects  apparent  on  its  face.  The  court 
being  unable  to  say  whether  there  were  such  erasures  and  blemishes  as 
should  authorize  the  exclusion  of  tbe  note  till  explained  or  accounted  for, 
permitted  the  note  to  go  to  the  jury  ;  Held^  that  the  matter  in  controversy 
being  specially  within  the  province  of  the  jury,  the  note  was,  under  the 
circumstances,  properly  submitted  to  their  consideration. 

Dawson  v»  Dawson^  S6. 

20.  In  an  action  against  the  curator  to  recover  an  amount  due  by  the  deceased, 
plaintiff  alleged  that  the  latter  had  been  very  c&reful  in  keeping  his  accounts, 
and  that  evidence  of  her  demand  would  be  found  on  his  books,  or  among  his 
papers :  Held^  that  this  allegation  does  not  show  that  the  demand  was  founded 
on  a  written  contract,  nor  compel  the-  petitioner  to  admit  the  books  and  pa- 
pers of  the  deceased  in  evidence.     Succession  of  Segond,  111. 

21.  In  an  action  against  the  owners  of  a  steamer  to  recover  the  value  of  pro- 
perty shipped  on  their  boat,  and  not  delivered  pursuant  to  the  bill  of  lading, 
where  the  defence  is  that  the  property  was  lost  in  consequence  of  a  colli- 
sion with  another  boat,  without  defendants'  fault,  evidence  is  admissible  to  . 
show  that  the  property  was  lost  in  consequence  of  the  collision,  without  any 
fault  or  negligence  on  the  part  of  defendants  or  their  agents,  and  that  the  ac- 
cident was  unavoidable.  Per  Curiam :  If  there  was  no  fault  or  careless- 
ness on  tiie  part  of  the  defendants  or  their  agents,  and  it  was  out  of  their 
power  to  present  the  collision,  tbe  accident  must  be  considered  uiaYoidable 

Vol.  VII.  r» 
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'  and  one  of  the  dangers  of  Uie  river  within  the  meaning  of  the  hOl  of  lading, 
for  which  the  carriers  are  not  responsible.     C.  C.  2725. 

Van  Hem  v.  Taylor^  201. 

92.  In  an  action  for  a  balance  due  for  labor  and  materials,  an  account  proved 
to  have  been  famished  by  plaintiflf  to  defendant,  may  be  offered  in  evidence 
by  the  latter,  though  not  in  the  hand- writing  of  plaintiff ;  but  the  plaintiff 
may  introduce  evidence  td  destroy  its  effect.     Donaldson  v.  Walker^  329. 

See  41, 45,  46,  infra.    Roads,  2. 

VI.  Judicial  Records  and  Proceedings. 

S3.  A  judgment  pronounced  in  another  State  by  a  court  of  competent  jurisdic- 
tion, against  an  administrator  appointed  to  represent  a  defendant,  who  died 
pendente  lite^  and  aAer  answering,  ascertaining  the  balance  due  by  the  de- 
ceased on  the  settlement  of  a  partnership,  in  the  absence  of  any  proof  that 
such  judgment  is  not  as  valid  by  the  laws  of  the  State  in  which  it  was  pro- 
nounced as  if  rendered  against  the  heirs  themselves,  is  prima  facie  evidence 
against  the  succession  in  this  State,  and  sufficient  to  support  a  judgment  by 
default.  Const.  U.  S.  art.  4,  s.  1.  C.  P.  122.  Per  Curiam:  We  are  not 
prepared  to  say,  that  it  is  conclusive  against  the  heirs  or  executor  here. 

Tail  V.  Lewis,  206. 

24.  A  judgment  rendered  in  another  State,  properly  authenticated,  must  have 
the  same  force  and  effect  here  as  in  the  State  in  which  it  was  rendered  ;  but 
it  can  have  no  greater  effect.  Thus,  where  by  the  laws  of  the  State  in 
which  a  judgment  was  rendered,  it  will  be  presumed  to  have  been  paid  in 
case  no  execution  be  issued  thereon  wiihin  a  certain  time,  such  presumption 
will  attach  to  the  judgment,  and  exist  in  favor  of  the  debtor  in  an  action  on 
the  judgment  in  this  State.     Succession  of  Tilghman,  387. 

26.  Complete  mutuality  or  identity  of  all  the  parties  is  not  necessary  in  order 
to  admit  depositions  of  an  absent  witness  taken  in  a  former  suit.  It  is  gen- 
erally sufficient  if  the  matters  at  issue  were  the  same  in  both  cases,  and  the 
party  against  whom  the  deposition  is  offered  had  full  power  to  cross-examine 
the  witness.     Clossman  v.  Barbancey,  438. 

See  36,  36,  infra. 

VII.  Non-Judicial  Records. 
20.  The  certificate  of  a  Recorder  of  Mortgages  that  no  mortgage  existed  on  a 

lot  of  ground  offered  for  sale  by  a  Sheriff,  is  entitled  to  no  weight,  in  oppo- 
•     sition  to  authentic  evidence  showing  that  a  mortgage  really  existed  on  the 

property.     City  Bank  v.  Denham,  39. 

27.  Where  an  authentic  act  of  sale  contains  an  absolute  assumption  by  the  pur- 
chaser of  a  debt  due  by  the  vendor  to  a  third  person,  a  paper  signed  by  the 
vendor,  declaring  that  the  assumption  was  not  an  absolute  one,  will  be  in- 
admissible against  such  third  person  to  disprove  the  absolute  character  of 
the  assumption,  unless  the  fact  be  sworn  to.    McMichael  v.  Davidson^  53. 
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VIII.  Private  Writings. 

28.  Where  the  real  date  of  an  act  sous  seing  prive  is  not  proved  aliunde^  it 
will  date  ae  to  third  persons,  only  from  the  day  of  its  production  in  conrt. 

McMichael  ▼.  Davidson,  53. 

IX.  Proof  of  Contracts  not  in  Writing  over  Five  Hundred 

Dollars  in  Value. 

29.  All  contracts,  not  in  writing,  for  the  payment  of  any  amount  exceeding 
five  hundred  dollars,  must  be  proved^  at  least  by  one  credible  witness,  and 
corroborating  circumstances.     C.  C.  2257.     Succession  of  Segond,  III, 

30.  A  promise  by  an  endorser  to  pay  the  amount  of  a  bill  exceeding  five  hun- 
dred dollars,  made  after  protest,  is  an  agreement  to  pay  money,  which,  un- 
der art.  2257  of  the  Civil  Code,  must  be  proved  by  one  credible  witness, 
and  other  corroborating  circumstances  appearing  aliunde. 

Mechanics  and  Traders  Bank  v.  Walton,  451. 

X.  Parol  Evidence  to  Explain,  Alter  or  Destroy  Written  In- 

struments. 

31.  Where,  by  a  written  agreement  entered  into  at  the  time  of  dissolving  a 
partnership,  one  of  the  partners  who  purchased  the  eommon  stock  bound 
himself  to  pay  all  the  partnership  debts,  parol  evidence  will  be  inaidmissi- 
ble  to  prove  a  guaranty  by  the  other  partner,  that  the  debts  did  not  exceed 
a  certain  amount.     C.  C.  2256.     Lynch  v.  Burr,  96. 

32.  A  married  woman,  whether  separated  in  property  or  not,  cannot  bind  her- 
self for  her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him 
during  the  marriage,  (C.  C.  2412)  ;  and  when  sued  on  such  a  contract,  she 
may  show  by  parol  evidence,  that  she  was  only  a  surety,  though  such  evi- 
dence expressly  contradict  her  own  declarations  in  an  authentic  act. 

Macarty  v.  Roach,  357. 

33.  In  an  action  on  a  written  lease  defendant  may  introduce  parol  evidence  to 
show  that  plaintiff  had  consented,  prior  to  the  expiration  of  the  lease,  that 
a  third  person  should  occupy  the  premises  as  his  tenant.  Per  Curiam  : 
The  testimony  does  not  contradict  the  written  lease,  but  only  shows  a  sub- 
sequent agreement  in  relation  to  it.     Cunningham  ▼.  Caldwell,  520. 

XI.  Secondary  Evidence. 

34.  Plaintiffs  offered  in  evidence  a  paper  proved  by  a  witness  to  be  a  copy  made 
by  him  at  the  request  of  one  of  the  defendants  from  the  original  handed  to 
him  by  the  latter  for  that  purpose,  and  which,  with  the  original,  had  been 
returned  to  the  defendant.  Plaintiffs,  having  made  oath  that  they  had  seen 
the  original  in  possession  of  one  of  the  defendants,  notified  the  latter  to  pro- 
duce the  original.  Twp  of-ihe  defendants  answered  that  they  had  no  stfch 
paper  in  their  possession,  nor  had  ever  seen  it,  and  that  their  co-defendant 
was  absent,  and  moved  for  a  continuance  on  the  ground  of  surprise.  Held, 
Ahat  the  absence  of  tha  defendant  to  whom  the  original  had  been  delivered 
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was  no  ground  for  a  continuance,  and  that  the  absence  of  the  original  was 
sufficiently  accooated  for  to  authorize  the  admission  of  the  copy. 

Hills  Y.  Jacobs,  406. 
35.  Proceedings  under  a  rule,  not  connected  with  the  suit,  taken  by  plaintiff 
against  defendant  and  yet  under  advisement,  are  inadmissible  in  evidence, 
where  it  is  not  shown  that  the  witnesses  examined  on  the  rule  are  absent, 
or  that  their  attendance  cannot  be  procured. 

Clossman  y.  Barhancey,  438. 

XII.  Evidence  of  Parties. 
30.  A  deposition  made  by  a  party  in  an  action  which  he  had  brought  as  a  syn- 
dic, is  admissible  in  evidence  in  an  action  in  which  he  is  sued  both  indivi- 
dually and  as  syndic.  Per  Curiam :  Extra-judicial  statements  made  by  the 
defendant  would  be  good  evidence  in  support  of  a  personal  demand  against 
him  ;  a  fortiori,  his  testimony  taken  in  open  court  should  be  received. 
How  far  such  testimony  is  to  affect  those  whom  he  represents  as  syndic  is  a 
question  wtiich  goes  more  to  the  effect,  than  to  the  admissibility  of  the  evi- 
dence.    Clossman  v.  Barbancey,  438. 

XIII.  Evidence  in  Particular  Actions. 

r  I,  In  Actions  on  Bills  of  Exchange  and  Promissory  Notes, 

37.  Where  a  notary  certifies  in  his  protest  that  he  demanded  payment  of  a 
note  at  the  place  at  which  it  was  payable,  tkough  he  does  not  state  that  he 
took  the  note  with  him  or  presented  it  for  payment,  it  is  sufficient.  Per 
Curiam :  The  person  making  a  presentment  or  demand  must  have  with  him 
the  bill  or  note  he  is  charged  to  collect ;  but  the  presumption  is  that  the  no- 
tary did  his  duty,  until  tlie  contrary  be  shown.    Harbour  v.  Taylor,  33. 

38.  Where  a  notary  states  in  his  protest  of  a  note,  '*  that  he  demanded  pay- 
ment of  the  note  of  the  cashier"  of  the  bank,  at  which  it  was  payable,  at  the 
bank,  "  who  answered  that  it  could  not  be  paid,  there  being  no  funds  in  bank 
for  that  purpose,"  it  is  sufficient.  On  an  objection  that  there  was  no  evi- 
dence that  the  notary  presented  the  note  to  the  cashier  :  Held,  that  the  lat- 
ter having  said  there  were  no  funds  to  pay  the  note,  no  presentation  was 
necessary.     Union  Bank  v.  Lea,  75. 

39.  The  certificate  of  a  notary,  though  without  a  date,  is  legal  evidence  to 
show  the  manner  in  which  the  notice  of  protest  to  the  endorser  of  a  note 
was  served  or  forwarded.  Its  insufficiency,  from  the  want  of  a  date,  to  es- 
tablish the  diligence  used  in  serving  the  notice,  is  no  reason  Why  it  should 
nut  be  received  so  far  as  it  goes.  Act  13  March,  1827,  i^  i.  It  is  evidence 
of  all  the  matters  therein  stated,  and  other  evidence  may  be  iotrodaced  to 
show  a  complete  comj^iance  with  all  the  requisites  of  the  law.    The  tesli- 

^muny  of  the  notary  may  be  used  to  establish  the  date  of  the  certificate  and 
notice  :  such  evidence,  not  contradicUng,  but  merely  supplying  an  omission 
in  the  certificate.  Per  Curiam :  It  might,  perhaps,  be  otherwise,  if  the 
evidence  was  intended  to  contradict  the  certificate. 

Union  Bank  v,  Penn,  79. 
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40.  The  statute  of  13  March,  18S7,  which  authorizes  the  certificate  of  the  no- 
tary by  whom  a  note  or  bill  has  been  protested,  to  be  used  as  evidence  of 
the  manner  in  which  the  demand  was  made,  and  notices  of  protest  served, 
introduced  a  new  mode  of  proof  of  the  facts  therein  stated ;  but  it  does  not 
preclude  a  party  who  may  not  choose  to  resort  to  it,  from  producing  parol 
eridence  of  such  facts.    Ibid. 

41.  A  notary  cannot  be  examined  as  a  witness  to  contradict  a  statement 
made  by  him  in  a  protest.  Per  Curiam  :  A  public  oflScer,  who  has  given 
a  certificate  in  his  official  character,  cannot  be  listened  to  as  a  witness  to 
prove  it  false.     Peet  v.  Dougherty,  85. 

42.  A  promise  to  pay  a  bill,  made  by  an  endorser  who  has  been  discharged  by 
the  iMhes  of  the  holder,  to  be  binding,  must  have  been  made  with  full  know- 
ledge of  such  laches,  and  with  the  intention  of  waiving  his  legal  rights.  Di- 
rect proof  of  such  knowledge  is  not  required ;  it  may  be  inferred  from  cir- 
cumstances attending  the  promise.     Heath  v.  Commercial  Bank,  334. 

43.  WherQ  on  an  appeal  from  a  judgment  confirming  one  taken  by  default  against 
an  absent  defendant  as  endorser  of  a  bill  of  exchange,  the  record  shows  that 
no  evidence  was  introduced  to  establish  the  agency  of  the  person  on  whom 
the  citation  was  served,  nor  to  prove  the  signature  of  the  defendant  or  a  de- 
mand and  notice  of  protest,  the  judgment  must  be  reversed. 

Mechanics  and  Traders  Bank  v.  Walton,  451. 

44.  The  testimony  of  a  witness  that  he  gave  defendant  legal  and  timely  no- 
tice of  the  protest  of  a  bill,  is  insufficient  to  prove  notice.  Per  Curiam :  A 
notary,  or  other  person  called  to  prove  a  notice  of  protest,  most  state  the 
time,  manner,  and  circumstances  under  which  the  notice  was  given,  that  the 
court  may  judge  of  its  sufficiency.  He  is  not  to  take  i^n  himself  to  decide 
upon  its  sufficiency.     Ibid, 

See  14,  15,  16,  19,  30,  supra. 

9.  On  Appeals  from  decisions  of  Jury  of  Freeholders  establishing  a  Road. 

45.  On  an  appeal  from  the  decision  of  a  jory  of  freeholders  establishing  a  road 
through  the  lands  of  the  appellant,  defendants  offered  ia  evidence  a  petition 
addressed  to  them  by  the  former,  at  a  previous  period,  with  parol  evi- 
dence to  show  the  action  on  it,  and  the  selection  by  the  appellant,  of  the 
route  to  which  defendants  consented  in  their  answer :  Held,  that  the  evi- 
dence was  admissible ;  and  that  if  there  had  been  any  change  in  the  proper- 
ty, or  in  circumstances,  calculated  to  alter  his  opinion,  it  was  competent  for 
him  to  show  it,  and  thereby  destroy  the  effect  of  the  evidence. 

Cross  V.  Police  Jury  of  Lafourche  Interior,  121. 

46.  On  an  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road, 
under  the  act  of  13  March,  1818,  the  appellant  may  introduce  evidence  to 
prove  that  a  convenient  and  good  road  may  be  laid  out  through  his  lands, 
less  injurious  than  the  one  proposed  by  the  jury,  though  such  route  was  not 
specially  indicated  in  his  opposition.  So,  evidence  will  be  admissible  on 
his  part  to  show,  that  the  construction  of  the  road  along  another  route 
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would  cost  less  than  the  one  designated  by  the  defendants,  the  law  givifig 
to  the  court  and  jury  to  whom  the  appeal  is  submitted,  a  power  of  revision 
over  the  damages  as  well  as  the  course  of  the  road.    Ibid. 

EXCEPTION. 
See  Pleading,  19,  20,  21. 

EXECUTION  OF  JUDGMENT. 

I.  Seizure  under  a  Fi,  Fa. 

II.  Effect  of  Seizure  and  Privilege  on  Things  Seized, 
lU.  Sale  of  Things  Seized. 

IV.  Interrogatories  to  Third  Persons  under  a  FL  Fa, 

I.  Seizure  under  a  Fi.  Fa, 

1.  A  seizure  under  a  fi,  fa.  of  property  of  a  debtor  made  after  a  petition  has 
been  presented  for  a  forced  surrender  under  the  act  of  1808,  is  illegal.  Act 
of  25  March,  1808,  s.  20.    Jacobs  v.  Bogari,  162. 

8.  A  judgment  creditor  cannot  treat  a  conveyance  made  by  his  debtor  as  null 
and  seize  the  property  so  oouTeyed,  in  the  possession  of  a  third  person.  If 
the  conveyance  be  illegal  or  void,  he  must  sue  such  third  person  to  annul  it. 
Drummand  y.  Cammissumers  of  Clinton  and  Port  Hudson  Railroad  Com- 
pany, 234. 

3.  Where  the  return  made  by  an  officer  on  t^fi.fa.  recites  that  his  predeces- 
sor had  seized  in  (he  hands  of  A.  in  his  capacity  of  sheriff,  certain  notes  or 
bonds,  but  they  were  not  actually  seized  and  taken  into  possession  by  the 
officer,  but  were  kept  by  A.  and  subsequently  handed  over  to  his  snccessor 
in  office,  there  is  no  legal  seizure.  Per  Curiam :  The  officer  should  have 
taken  the  notes  or  bonds  into  his  possession,  or  at  least,  have  called  upon  A. 
for  their  delivery,  when,  in  case  of  his  refusal,  the  plaintiff,  so  long  as  a  ^. 
fa,  remained  in  the  hands  of  the  officer,  would  have  been  entitled  to  his 
remedy  under  sect.  13  of  the  statute  of  20th  March,  1839. 

Simpson  y.  AUain^  500. 

4.  To  make  a  legal  and  valid  seizure  of  tangible  property,  in  the  hands  of  a 
debtor  or  of  a  third  person,  by  which  the  seizing  creditor  may  acquire  a 
privilege  on  the  thing  seized i  the  sheriff  must  take  the  object  into  his  poses- 
sion.  The  10th  sect,  of  the  statute  of  10th  February,  1841,  provides  for  the 
only  exception  to  this  rule  where  the  property  is  in  the  possession  of  one  of 
the  sheriffs  created  by  it  under  a  previous  seizure.    Ibid. 

II.  Effect  of  Seizure  and  Privilege  on  Things  Seized, 

5.  All  the  privileges  and  mortgages  existing  on  property  sold  under  execution, 
where  the  debtor  has  no  other  property  to  pay  his  debts,  are  transferred 
from  the  property  to  its  proceeds,  the  distribution  of  which  most  be  made  as 
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in  ease  of  a,  concurso,  C.  P.  301,  401,  403.  403.  And  where  a  balance  of 
the  proceeds  of  property  sold  under  execution,  remaining  af\er  satisfying 
the  plaintiff's  claim,  is  seized  under  a^./a.  by  a  third  person,  the  latter  can 
acquire  no  greater  right  than  if  he  had  seized  the  property  itself. 

Fulton  V.  Her  Husband,  73. 

6.  A  wife  has  a  general  legal  mortgage  on  the  lands  and  slaves  of  her  husband 
for  the  reimbursement  of  her  paraphernal  funds  received  and  used  by  the 
latter  ;  and  where  her  mortgage  existed  before  a  seizure  and  sale  of  such 
property  under  a^.  fa,  at  the  suit  of  a  creditor  of  the  husband,  she  will  be 
entitled  to  be  paid  by  preference  out  of  the  proceeds,  unless  the  seizing  cre- 
ditor prove  that  the  husband  has  other  property  sufficient  to  satisfy  her 
claim.     C.  P.  401,  403.     WUlis  ▼.  Her  Husband,  87. 

7.  So  long  as  money  received  under  an  execution  has  not  been  paid  to  the 
seizing  creditor,  it  is  not  too  late  to  set  up  claims  entitled  to  be  paid  by  pre- 
ference out  of  the  amount.  The  money  represents  the  property  of  which  it 
is  the  proceeds,  and  is  subject  to  the  privOeges  and  mortgages  which  exist- 
ed on  it.     C.  P.  401,  403,  403.     Ibid, 

8.  No  appeal  will  lie  from  a  judgmetit  setting  aside  a  seizure  of  the  property 
of  an  insolvent,  made  under  a^./a.,  issued  afier  the  commencement  of  the 
insolvent  proceedings.  Per  Curiam :  The  judgment  works  no  irreparable 
injury.  It  does  not  deprive  the  party  of  any  advantage  he  may  have  gained 
by  the  seizure,  which  may  be  claimed  on  the  filing  of  the  tableau  of  distri- 
bution. Its  only  effect  is  to  place  the  property  in  the  hands  of  the  syndic  to 
be  administered.    Jacobs  v.  Bogart,  103. 

III.  Sale  of  Things  Seized. 

9.  A  purchaser  at  a  judicial  sale  of  property  on  which  there  exists  a  general 
mortgage,  judicial  or  legal,  against  whom  an  action  has  been  commenced,  or 
who  has  good  reason  to  fear  that  an  action  will  be  commenced  against  him 
by  the  mortgagee,  may  withhold  the  price  until  relieved  from  such  appre- 
hension, or  until  proper  security  be  given  against  the  danger  of  eviction. 
C.  P.  710.     FortierY,SlideU,39S. 

10.  The  statement  by  a  sheriff  in  an  act  of  sale,  that  the  property  is  sold  sub- 
ject to  a  general  mortgage  made  in  compliance  with  the  provision  of  the 
Code  of  Practice,  art.  693,  ^  0,  can  impose  no  obfigation  on  the  purchaser 
to  which  he  is  not  subjected  by  law.  Per  Curiam :  A  sheriff  has  no  autho- 
rity of  his  own  to  impose  any  burden  on  a  purchaser  beyond  the  provisions 
of  the  law.  Purchasers  at  sales  under  execution,  are  not  personally  bound 
for  anterior  general  mortgages  existing  on  the  property  purchased  by  them. 
They  are  only  liable  to  an  hypothecaory  action.    C.  P.  679,  683,  693,  710. 

Ibid. 

11.  Where  a  purchaser  at  a  judicial  sale  refuses  to  pay  the  amount  of  a  spe- 
cial mortgage,  which  formed  a  part  ot  the  price  and  bad  been  leA  in  his  hands 
at  the  time  of  the  sale,  on  the  ground  of  the  danger  of  eviction,  and  the  pro- 
perty is  resold  at  the  suit  of  the  special  mortgagee,  the  first  sale  becomes 
null  and  void.    Ibid, 
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19.  The  Code  of  Practice  does  not  provide  for  the  erasure  of  mortgagea  tmh' 
seqaent  or  inferior  to  that  of  the  aaing  creditor,  where  any  sarplas  remaina 
after  paying  his  anterior,  special  mortgagB.  Art.  707  directs,  that  if  any  sur- 
plus remain  after  paying  the  suing  creditor,  the  purchaser  shall  apply  it  to 
the  payment  of  any  subsequent  special  mortgages  existing  on  the  property ; 
but  there  is  go  provision  for  a  case  in  which  the  subsequent  mortgages  are 
not  special,  but  general.  In  such  a  case,  the  purchaser  being  bound  for 
nothing  beyond  the  price  of  the  adjudication,  has  a  right,  on  paying  that 
price,  to  have  the  property  cleared  of  all  encumbrances  subsequent  to  that 
of  the  suing  creditor ;  and  as  he  cannot  safely  take  upon  himself  to  decide 
to  which  of  the  subsequent  general  mortgages  the  balance  in  his  hands  is  to 
be  applied,  the  institution  of  an  action  against  the  mortgagees  to  compel  them 
to  establish  their  respective  rights  to  the  surplus  in  his  hands,  and  to  show 
cause  why,  upon  depositing  such  surplus  subject  to  the  order  of  the  court, 
their  respective  mortgages  should  not  be  cancelled,  is  a  safe  and  proper 
course  for  him  to  pursue.     Ibid, 

13.  No  adjudication  can  be  made  of  property  subject  to  special  mortgages  of 
an  older  date  than  that  of  the  mortgagee  at  whose  suit  it  is  offered  for  sale, 
unless  the  price  bid  exceed  the  anKMint  of  the  anterior  mortgages.  C.  P. 
684.     Hais  V.  Jacobs,  406. 

14.  Where  a  bidder  for  property  offered  for  sale  at  the  suit  of  a  mortgagee  re- 
fuses to  pay  the  price  bid  by  him,  on  the  ground  that  a  mortgage  held  by 
him  is  entitled  to  a  preference  over  that  of  the  seizing  creditor,  and  the  she- 
riff in  consequence  refuses  to  complete  the  sale,  the  bidder  cannot  afterwards 
insist  upon  the  sale  as  valid.     Jbid. 

IV.  Interrogatories  to  Third  Persons  under  a  Fi.  Fa. 

15.  The  remedy  given  by  sect.  13  of  the  act  of  20th  March,  1839,  is  ap« 
pHcable  only  where  the  plaintiff  has  applied  for  a  writ  of^.  fa, 

Simpson  ▼.  AUain,  500. 
See  Evidence,  9. 

EXECUTOR. 
See  Successions,  II. 

EXECUTORY  PROCESS. 

1.  Plaintiff  having  obuined  an  order  directing  defendants  to  seU  for  cash  cer- 
tain property  mortgaged  to  him,  subsequently  took  a  rule  on  the  latter  to 
show  cause  why  they  should  not  be  punished  as  for  a  contempt  for  disobey- 
ing the  order  of  sale.  There  was  no  opposition  to  the  order  of  sale,  nor 
was  any  appeal  taken  from  it.  Defendants  in  answer  to  the  rule,  having  al- 
leged their  willingness  to  comply  with  the  order,  but  suggesting  that  the 
sale  ought  not  to  be  made  for  cash,  the  court  directed  it  to  be  made  on  the 
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terms  suggested  by  the  defendants :  Held,  that  the  court  bad  ao  aatbority 
to  set  aside  its  first  judgment  but  on  a  regular  opposition. 

Slate  V.  Atcha/alaya  Railroad  and  BanMng  Company,  ii7. 
9.  Under  the  24th  sect,  of  the  act  of  the  1  April,  1833,  incorporating  the 
Citizens  Bank  of  Louisiana,  which  provides  "thetaH  property  mortgaged  to 
the  bank  for  any  purpose,  may  be  seised  and  sold,  at  any  time,  according  to 
law,  in  whosoever  hands  or  possession  the  same  may  be  found,  notwithstand- 
ing any  alienation  thereof,  or  change  of  possession  by  succession  or  descent 
to  heirs  or  legatees  by  last  will  and  testament,  or  otherwise,  in  the  same  man- 
ner as  if  the  same  was  in  possession  of  the  original  mortgagor,"  the  bank 
may  obtain  from  a  court  of  ordinary  jurisdiction  an  order  of  seizure  and  sale 
against  property  mortgaged  to  it,  though  in  possession  of  the  executor  of  the 
mortgagor,  on  notifying  the  latter  ia  order  to  give  him  an  opportunity  by 
paying  the  mortgage  debt,  to  avoid  being  disturbed. 

Citizens  Bank  v.  Buisson,  506. 

FAMILY  MEETING. 
See  Minor,  7. 

FATHER  AND  CHILD. 

A  father  is  incompetent  as  a  witness  for  his  iHegitiroate  child.  C.  C.  9260. 
Per  Curiam  :  The  mere  fact  of  a  witness  being  the  ascendant  of  the  party 
for  or  against  whom  he  is  called,  is  sufficient  to  render  him  incompetent. 
The  law  makes  no  distinction  as  to  fathers  by  legal  marriage  or  otherwise. 

Macetrty  v.  Hoach,  357. 

FRAUD. 

1.  In  the  case  of  a  nsortgage  or  deed  of  trust,  the  possession  of  the  property 
by  the  mortgagor  or  debtor,  until  the  sale,  is  not  inconsistent  with  the  deed, 
and  raises  no  presumption  of  fraud.    Lay  son  v.  Rowan,  1. 

3.  The  fact  that  one  of  the  parties  for  whose  benefit  a  deed  o(  trust  was  execu- 
ted by  an  insolvent,  in  another  State,  is  a  son  of  the  debtor,  does  not  au- 
thorize the  conclusion,  in  the  absence  of  other  proof,  that  the  debt  is  frau- 
dulent.   Ibid, 

3.  Action  to  annul  a  judgment  on  the  ground  of  fraud  on  the  part  of  the  plain- 
tiff in  claiming  more  than  he  was  entitled  to  recover.  There  was  no  proof 
at  what  time  the  alleged  fraud  was  discovered  :  Held,  that  in  the  absence 
of  evidence  that  the  fraud  was  discovered  since  the  date  of  the  original  judg- 
ment, prescription  must  be  considered  to  have  commenced  from  the  date  of 
the  judgment ;  and  that  the  action  is  prescribed  by  one  year  from  that  time. 

Farrar  v.  Peyroux,  92. 

4.  An  action  to  annul  a  Judgment  on  the  ground  of  fraud  must  be  brought  with- 
in a  year  afler  the  discovery  of  the  frauds  (C.  P.  613) ;  and  where  the  de« 
Vol.  Vlf.    ^  74 
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fendant  expressly  denies  any  discovery  of  fraud  within  that  time,  the  plain- 
tiff mast  prove  it.  Wheai  y.  Uni&n  Bank,  04. 
6.  The  fact  that  the  thing  sold  remains  in  the  possession  of  the  vendor  is  a 
badge  of  fraad,  and  throws  upon  the  vendee  the  burden  of  proving  the  reali- 
ty of  the  sale ;  and  this  even  where  the  vendor  has  reserved  to  himself  the 
usufruct,  or  retains  the  possession  by  a  precarious  title.    C.  C.  2456. 

Merrill  v.  Burgesi^  434. 

FREEDOM,  SUIT  FOR. 

See  Slave. 

HUSBAND  AND  WIFE. 

1.  Plaintiff  having  recovered  judgment  against  defendant,  who  was  in  commu- 
nity with  his  wife,  caused  a  fi.  fa.  to  be  levied  on  certain  lots  of  ground, 
which  were  purchased  by  A.  at  twelve  months  credit,  who  gave  his  bond 
for  the  price.     Defendant  subsequently  made  a  surrender  to  his  creditors ; 
and  plaintiff  afterwards  proceeded  against  the  purchaser,  under  the  13th 
section  of  the  act  of  20  March,  1839,  propounding  interrogatories  to  him  to 
ascertain  whether  he  had  property  in  his  possession  or  under  his  control  be- 
longing to  defendant,  in  which  proceedings  the  syndic  of  defendant's  credi- 
tors intervened,  claiming  the  property  as  belonging  to  the  insolvent's  estate. 
The  percbaser  answered,  that  be  was  requested  by  defendant's  wife  to  pur- 
chase the  property  for  her ;  and  that  he  purchased  the  property,  taking  the 
title  in  his  own  name,  but  considered  himself  bound  to  make  her  a  title 
therefor,  provided  the  price  be  paid  to  him  when  the  bond  matures,  and  not 
otherwise.     The  court,  before  which  the  proceedings  under  the  act  of  1839 
were  instituted,  considered  the  purchase  to  have  been  made  for  the  benefit 
of  the  community,  and  decreed  the  property  to  belong  to  the  syndic,  by  whom 
it  was  sold,  and  purchased  by  plaintiff.     Before  the  bond  matured,  defen- 
dant's wife  obiaiaed  a  Judgment  of  separation  of  property,  and,  on  the  day  of 
its  maturity,  tendered  the  price  to  A.,  demanding  a  conveyance  of  the  lots. 
In  an  action  by  plaintiff  to  recover  the  property :  Held,  that  the  wife,  not 
being  a  party  to  the  proceedings  under  the  act  of  1839,  the  judgment  in  fa- 
vor of  the  syndic  dees  not  conclude  her ;  that  though  the  community  exist- 
ed at  the  time  of  the  purchase  by  A.,  yet  that,  at  the  maturity  of  the  bond 
when  the  conveyance  was  to  be  made  to  the  wife  on  her  paying  the  price, 
she  was  separated  in  property,  and  capable  of  acquiring  property  for  herself, 
independently  of  her  husband  ;  that  the  title  was  suspended,  remaining  in 
A.,  liable  to  be  divested,  on  the  performance  of  the  condition,  at  the  maturi- 
ty of  the  bond  ;  and  that  the  fact  that  the  wife  was  capable  of  acquiring  at 
the  expiration  of  the  time  limited,  sufficed  to  make  the  contract  valid,  and 
to  give  her  a  good  title  to  the  property,  independently  of  her  hosband,  on  her 
compliance  with  the  conditions  of  the  agreement.    Lallanie  v.  Terrell,  67. 
2.  No  period  is  fixed  by  the  Civil  Code,  within  which  a  wife,  who  has  obtain- 
ed a  judgment  of  separation  of  property,  must  coouaeftce  proceedings  under 
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ber  JudgmeDt.  It  roqaires  only  that  there  shall  be  a  bona  fide  non-interrupt- 
ed proceeding  to  obtain  payment.  Where  a  jadgment  of  separation  was  ob- 
tained on  the  3d  of  Joly,  and  duly  adTertised,  bat  no  execution  was  issned 
till  the  38th  of  October  following,  the  delay  is  not  such  as  to  deprive  the 
wife  of  the  right  of  enforcing  her  claim  against  her  husband,  and  to  render 
her  judgment  nail,  especially  where  uo  right  has  been  acquired  in  the  mean 
time,  by  any  third  person.     C.  C.  2402.     Fulton  t.  Her  Husband,  73. 

3.  Plaintiff  having  sold  a  tract  of  land  before  her  marriage,  received  certain 
notes  for  the  price.  The  notes  matured  after  her  marriage,  when,  the  pur- 
chaser being  unable  to  pay,  agreed  to  rescind  the  sale,  and  on  receiving  his 
notes,  recooveyed  the  property  to  the  plaintiff.  She  subsequently  resold  the 
property  to  a  third  person,  her  husband  assisting  in  the  sale,  and  receiving 
the  price.  Held,  that  the  re-transfer  made  tu  the  plaintiff  by  the  first  pur- 
chaser, cannot  be  viewed  as  a  purchase  made  during  the  marriage  ;  that  the 
land  became  the  property  of  the  petitioner,  in  the  same  manner  as  if  the  first 
sale  had  been  judicially  rescinded  ;  that  she  held  it  by  the  title  she  had  be- 
fore her  marriage,  as  though  no  sale  had  been  made  ;  and  that,  consequent- 
ly,'it  never  belonged  to  the  community.     Ibid, 

4.  A  wife  has  a  general  legal  mortgage  on  the  lands  and  slaves  of  her  hus- 
band for  the  reimbursement  of  her  paraphernal  funds  received  and  used  by 
the  latter  ;  and  where  her  mortgage  existed  before  a  seizure  and  sale  of  such 
property  under  a  fi»fa,  at  the  suit  of  a  creditor  of  the  husband,  she  will  be 
entitled  to  be  paid  by  preference  out  of  the  proceeds,  unless  the  seizing  cre- 
ditor prove  that  the  husband  has  other  property  sufficient  to  satisfy  her 
claim.     Q.  P.  401,  403.     Willis  v.  Her  Husband,  87. 

6.  Though  a  minor  who  has  been  emancipated  by  marriage  become  a  widow 
before  the  age  of  twenty-one,  she  will  not  return  to  the  state  of  pupilage. 

Wilcox  V.  Henderson,  338. 

6.  A  married  woman,  whether  separated  in  property  or  not,  cannot  bind  her*- 
self  for  her  husband,  nor  conjointly  with  him,  for  debts  contracted  by  him 
during  the  marriage,  (C.  C.  3413) :  and  when  sued  on  such  a  contract,  she 
may  show  by  parol  evidence,  that  she  was  only  a  surety,  though  such  evi- 
dence expressly  contradict  her  own  declaraiione  in  an  authentic  act. 

Macarty  ▼.  Roach^  357. 

7.  The  mortgage  which  the  wife  has  on  the  property  of  her  husband  for  her 
dotal  rights,  is  not  required  to  be  recorded.  C.  C.  3398.  It  secures  the 
amount  of  such  property,  with  legal  interest  from  the  dissolution  of  the  com- 
munity.    Fortier  v.  SlideU,  398. 

8.  Although  the  distinct  interest  of  the  wife,  or  of  her  representatives,  attaehev 
at  the  time  of  the  dissolution  of  the  marriage,  subject  to  the  right  to  renounce 
and  be  exonerated  from  the  payment  of  the  community  debts,  they  can  claim 
nothing  from  the  community  Until  such  debts  are  paid.  No  action  can  be 
maintained  by  them  for  the  half  of  the  priee  of  any  specific  property  ac- 
qnired  during  the  marriage,  where  it  is  not  shown,  by  a  li^aidation  of  the 
community,  that  there  are  any  gains  to  be  divided.    Ibid. 
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HYPOTHECARY  ACTION. 
See  Executory  Process. 

ILLEGITIMATE  CHILD. 
See  Father  and  Child. 

INDICTMENT. 

1.  The  first  section  oflhe  statute  of  29  January,  1817,  forbidding  the  introduc- 
tion into  this  State  of  slaves  convicted  of  certain  crimes,  and  denouncing  a 
fine  of  five  liundred  dollars  for  every  slave  brought  into  the  State  in  violation 
of  its  provisions  and  the  forfeiture  of  the  slave,  one-half  for  the  use  of  the 
State  and  the  other  half  for  the  use  of  the  informer,  creates  an  indictable  of- 
fence ;  and  where  the  proceedings  against  one  charged  with  a  violation  of 
the  statute  were  by  indictment,  no  appeal  will  lie  from  a  sentence  pronounced 
on  the  verdict  of  a  jury,  declaring  the  slaves  so  imported  to  be  forfeited,  and 
condemning  the  offender  to  pay  the  fine  imposed  by  the  statute  and  the  costs, 
and  to  stand  commined  until  they  are  paid.     Slate  v.  Williams,  252. 

2.  By  tlie  common  law  every  act  contra  honos  mores,  is  an  indicuble  ofl^ence ; 
but  no  sucli  mass  f>f  undefined  offences  exists  in  this  State.  Nothing  is 
punishable  here  which  is  not  made  an  ofifence  and  the  punishment  denoun- 
ced by  legislative  authority  ;  but  whatever  constitutes  an  offence  against 
the  public  by  act  of  the  Legislature  may  be  prosecuted  by  indictment,  un- 
less a  different  mode  <of  proceeding  be  expressly  provided  for.  « Ibid. 

INJUNCTION. 

1.  After  a  motion  to  dissolve  an  injunction,  plaintiff  cam)<n,  by  filing  an  amend- 
ed petition  containing  new  allegations,  cure  a  radical  defect  in  his  original 
proceedings,  and  thereby  give  efl^ect  to  an  injunction  originally  illegal. 

Rhodes  V.  Union  Bank,  S3. 

2.  A  sheriff  who  pays  over  money  in  violation  of  an  injunction  served  upon 
him,  wiH  be  responsible  to  the  plaintiff  in  the  injunction  for  the  amount. 

RandaH  v.  Parkison,  134. 

3.  Where  an  injunction  hae  been  obtained  to  prevent  defendant  from  obstruct- 
ing the  petitioner  in  the  free  use  of  a  common  passage  way,  on  proof  that 
the  obstruction  which  existed  at  the  time  the  injunction  was  sued  out  has 
not  been  removed,  the  court  may  order  it  to  be  removed  at  once  by  the 
Sheriff,  withoat  wailing  for  a  trial  oa  the  flnerits. 

McDonogh  ▼.  Calloway,  442. 

4.  An  injunction  may  be  directed  •to  parties  or  to  public  officers  to  compel 
them  to  do  certain  acts,  as  well  as  to  restrain  them  from  acting,  it  is  as 
effective  to  enforce  a  right  as  to  prevent  a  wrong.  Thus  an  injunction  may 
issue  to  compel  the  xemov^l  «f  an  obstruction  in  -a  oommea  way,  C.  P, 
2«8,    Ibid, 
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INSOLVENCY. 

1.  In  the  State  of  Mississippi,  in  which  the  common  law  prevails,  a  debtor, 
though  insolvent,  may,  by  a  deed  of  trust,  grant  a  preference  to  a  part  of  his 
creditors ;  and,  having  a  right  to  determine  which  of  them  shall  be  paid,  he 
may  dictate  ihe  terms  of  payment.     Layson  v.  Rowan,  1. 

2.  The  fact  that  one  of  the  parties  for  whose  benefit  a  deed  of  trust  was 
executed  by  an  insolvent,  in  another  State,  is  a  son  of  the  debtor,  does  not 
authorize  the  conclusion,  in  the  absence  of  other  proof,  that  the  debt  is 
fraudulent.     Ibid, 

3.  No  re-inscription  of  a  mortgage  is  necessary,  where  the  mortgagor  has 
made  a  surrender  of  his  property  and  obtained  a  stay  of  proceedings.  C. 
C.  3326.  Per  Curiam :  The  rights  of  the  creditors  of  an  insolvent  must  be 
acted  on  with  reference  to  their  situation  when  his  bUan  was  filed,  and  all 
proceedings  against  him  stayed.     Bethany  v.  His  Creditors,  61. 

4.  All  actions  pending,  and  all  claims  against  one  who  has  made  a  forced  sur- 
render under  the  statute  of  25  March,  1808,  for  the  relief  of  insolvent  debt- 
ors in  actual  custody,  must  be  removied  to,  and  cumulated  in  the  tribunal  be- 
fore which  the  insolvent  proceedings  are  pending. 

Jacobs  V.  Bogart,  162. 
6.  No  security  is  required  by  the  statute  of  25  March,  1808,  relative  to  insol- 
vent debtors,  from  syndics  appointed  under  the  provisions  of  that  act.  The 
first  section  of  the  act  of  13  March,  1837,  is  the  only  law  requiring  syndics 
to  give  security,  and  it  relates  exclusively  to  insolvent  proceedings  in  cases 
of  the  voluntary  surrender  of  property  under  the  statute  of  20  February, 
1817.  The  statute  of  1817  does  nota,pply  to  forced  surrenders.  The  two 
modes  of  surrender  are  distinct,  and  governed  by  different  laws.    lbid» 

6.  Where  a  creditor  who  has  been  4>laced  on  the  schedule  of  an  insolvent, 
and  made  a  party  to  the  proceedings  for  a  forced  surrender  under  ihe  act  of 
1808,  does  not  prove  his  debt,  nor  make  any  opposition  in  the  lower  court 
to  the  discharge  of  the  insolvent  fr>om  his  debts,  it  will  be  loo  late  to  oppose 
his  discharge  on  an  appeal.     /bid» 

7.  A  seizure  under  aji^fa,  of  property  of  a  debtor  made  after  a  petition  has 
been  presented  for  a  forced  surrender  under  the  act  of  1808,  is  illegal.  Act 
4»f  25  March,  1808,  s.  20.     Jbid, 

^  No  appeal  will  lie  from  a  Judgment  setting  aside  a  seizure  of  the  property 
•of  an  insolvent,  made  under  a/S./a.,  issued  after  the  commencement  of  the 
insolvent  proceedings.  Per  Curiam :  The  judgment  works  no  irrepara- 
ble injury.  It  does  not  deprive  the  party  of  any  advantage  he  may  have 
gained  by  the  seizure,  which  may  he  claimed  on  the  filing  of  the  tableau  of 
distribution.  Its  only  effect  is  to  place  the  property  in  the  hands  of  the  syn- 
dic to  be  administered.    Jbid, 

9.  A  debtor  committed  to  prison,  under  the  provision  of  the  sixth  section  of  the 
act  of  28  March,  1840,  for  refusing  to  comply  with  a  judgment  ordering  him 
to  file  a  schedule  or  statement  of  his  affairs  as  required  by  the  fifth  section  of 
that  act,  cannot  be  discharged  from  imprisonment  on  the  ground,  that  the 
amoQot  required  by  the  aot  of  17  March,  1890,  to  he  paid  weekly  to  the 
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keeper  of  the  jail,  for  the  use  of  a  debtor  confined  on  mesne  process,  or  un- 
der execution,  has  not  been  advanced  for  his  use.     Ex  parte  Powell,  240. 

10.  The  second  section  of  the  act  of  27  March,  1823,  which  declares  '*  that  no 
person  who  has  made  a  surrender  of  his  property  for  the  use  of  his  credi- 
tors, shall  be  admitted  as  a  witness,  except  in  cases  of  usury  and  unlawful 
contracts,  in  any  civil  suit  brought  either  by  the  mass  of  his  creditors  against 
any  of  his  creditors  or  debtors,  or  by  any  of  (he  said  debtors  or  creditors 
against  the  mass  of  the  creditors  of  said  person,  on  any  contract,  note  or 
obligation  entered  into,  drawn  or  executed,  or  subscribed  by  the  said  person 
previous  to  his  having  made  a  surrender  of  his  property,''  is  repealed  by  art. 
3521  of  the  Civil  Code.  Art.  2169  of  the  Civil  Code  has  no  reference  to 
that  act.     Dupeux  v.  His  Creditors^  243. 

11.  Where  a  father,  who  while  solvent,  had  made  advances  to  some  of  his 
children  upon  their  hereditary  shares  in  his  succession  but  not  as  extra  por- 
tions, dies  insolvent,  his  estate,  so  far  as  his  forced  heirs  are  concerned, 
roust  be  considered  as  consisting  only  of  the  advances  so  made,  and  the  dis- 
posable portion  must  be  calculated  on  their  amount.  But  the  creditors  of 
the  deceased  have  no  right  to  look  to  such  advances  for  the  payment  of 
their  claims  as  the  amounts  so  advanced  did  not  belong  to  their  debtor  at 
the  time  of  his  death.     Grandchamps  v.  Delpeudk,  429. 

INSURANCE. 

1.  Policies  of  insurance  against  fire  are  personal  contracts  with  the  assured, 
and  do  not  pass  to  an  assignee  or  purchaser  without  the  consent  of  the  in- 
surers. The  transfer  of  the  policy  is  equivalent  to  a  new  contract  of  insu- 
rance with  the  transferree. 

Leavitt  y.  Western  Marine  and  Fire  Insurance  Com/Kiny,351. 

S.  Where  a  policy  of  insurance  provides  that,  "  in  case  the  insured  faa^e  al- 
ready any  other  insurance  against  loss  by  fire  on  the  property  hereby  in- 
sured, not  notified  to  this  corporation,  and  mefitioned  in,  or  endorsed  on  this 
instrument,  or  otherwise  acknowledged  by  them  in  writing,  this  insurance 
shall  be  void  ;"  and  a  third  person,  to  whom  the  property  insured  had  been 
assigned  and  to  whom  the  policy  was  transferred  with  the  assent  of  the  in- 
surers, fails  to  notify  the  latter  at  the  time  of  the  transfer  of  another  policy 
previously  taken  out  by  him  on  the  same  property,  the  insurers  will  be  dis- 
charged. A  declaration  of  the  first  insurance  made  after  the  loss,  in  com- 
pliance with  a  condition  of  the  policy  requiring  all  persons  insured  sustain- 
ing any  loss,  to  declare  on  oath  whether  any  and  what  other  insurance  has 
been  made  on  the  same  property,  will  be  too  late.    Ibid. 

INTEREST. 

1.  A  minor  is  entitled  to  legal  interest  on  the  amount  ascertained  to  be  diie  to 
her  by  her  tutor,  from  the  date  of  the  judgment  ascertaining  the  amoont  so 
due.     C.  C.  353.    Aubic  ▼.  GU,  50. 

S.  Plaintiff  cold  4efbii4aQtft  a  tract  of  land,  for  the  price  of  which  notes  were 
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taken  bearing  interest,  at  a  certain  rate,  from  date  until  paid.  The  land  was 
sabject  to  a  mortgage  in  favor  of  a  third  person,  and  it  was  stipulated  in  the 
act  of  sale,  that  the  notes  should  remain  with  a  depositary  until  the  vendor 
should  cause  the  mortgage  to  be  released,  and  that  the  notes  should  not  be 
payable  until  such  release.  It  was  admitted  that  the  land  was  capable  of 
producing  revenue  by  being  rented.  There  was  no  attempt  by  the  purcha- 
sers to  relieve  themselves  from  interest  by  depositing  the  price.  Held^ 
that  the  purchasers  knowing  that  the  notes  were  not  to  be  paid  until  the  re- 
lease of  the  mortgage,  and  having  consented  that  interest  should  run  from 
the  date  of  the  contract  until  payment,  the  interest  must  be  paid  as  part  of 
the  consideration  of  the  sale.     Erwin  v.  Chreene^  175. 

3.  Where  real  estate,  capable  of  producing  revenue,  is  sold  for  a  price  payable 
at  a  fixed  period,  and  the  note  of  the  purchaser  is  taken  for  the  price,  with- 
out any  stipulation  as  to  interest,  but  subject  to  the  condition  that  the  note 
shall  remain  on  deposit,  and  the  payment  not  be  demandable  until  the  vendor 
shall  release  a  mortgage  existing  on.  the  property,  and  the  purchaser  has 
possession  and  enjoyment  of  the  thing  sold,  legal  interest  will  be  due  on  the 
price  of  the  property  from  the  time  when  the  principal  was  payable.  C.  C. 
1933,  2531.  Though  entitled  to  suspend  the  payment  of  the  price  until  the 
mortgage  be  released,  the  purchaser  could  only  avoid  the  payment  of  in- 
terest by  depositing  the  price.     C.  C.  2537.     Ibid, 

4.  Action  against  defendants,  who  had  guarantied  plaintiffs  against  any  loss 
they  might  sustain  as  sureties  on  bonds  for  the  payment  of  duties,  to  recover 
the  amount  of  certain  bonds  which  they  had  been  compelled  to  pay,  with 
interest.  Held^  that  plaintiffs  were  entitled  to  recover  the  amount  of  the 
bonds  paid  by  them,  with  interest  thereon  at  six  per  cent  from  the  time  of 
such  payment.    Act  of  Congress  of  2  March,  1709,  ^  65. 

TooU  V.  Durand,  363. 

5.  A  stipulation  in  an  act  of  sale  that  the  purchaser  may  postpone  the  payment 
of  the  principal  for  a  certain  time,  on  paying  interest  at  six  per  cent  annual- 
ly in  advance,  is  not  usurious  or  illegal.     Bacchus  v.  Moreau,  530. 

INTERPRKTATION. 

To  ascertain  the  intention  of  the  testator  the  different  clauses  of  a  will 
must  be  construed  with  reference  to  each  other.     C.  C.  1705,  1706. 

Mishon  V.  Bdn^  146. 

See  Constitution  of  the  United  States.  Successions,  15. 

INTERVENTION. 
See  Pleading,  VI. 

JUDGMENT. 

1.  A  judgment  of  nonsuit,  or  one  rendered  in  a  case  in  which  the  parties  are 
not  the  same,  cannot  support  the  plea;  of  res  judicata.     Gilbert  v.  Bvrg^  15. 
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3.  To  rapport  the  plea  of  res  judicata  the  cause  of  action  moet  be  the  same  in 
the  two  sails.     Noble  v.  Cooper,  44. 

3.  A  jadgmeot  of  a  Coort  of  Probates  homologating  the  proceedings  of  a 
family  meeting,  and  ordering  certain  real  property  belonging  to  minors  to 
be  mortgaged,  cannot  be  annulled  in  a  direct  action  before  a  District  Court. 
Per  Curiam :  The  action  should  have  been  before  the  Probate  Coort. 

Rhodes  ▼.  Union  Bank,  63. 

4.  Action  to  annni  a  judgment  on  the  ground  of  fraud  on  the  part  of  the  plain- 
tiff in  claiming  more  than  he  was  entitled  to  recover.  There  was  no  proof 
at  what  time  the  alleged  fraud  was  discovered :  Held,  that  in  the  absence  of 
evidence  that  the  fraud  was  discovered  since  the  date  of  the  original  judg- 
ment, prescription  must  be  considered  to  have  commenced  from  the  date  of 
the  judgment ;  and  that  the  action  Lb  prescribed  by  one  year  from  that  time. 

Farrar  ▼•  Peyroux,  93. 

5.  An  action  to  annul  a  judgment  on  the  ground  of  fraud  must  be  brought  with- 
in a  year  after  the  discovery  of  the^ fraud,  (C.  P.  613) ;  and  where  the  de- 
fendant expressly  denies  any  discovery  of  fraud  within  that  time,  the  plain- 
tiff must  prove  it.     Wheat  ▼.  Union  Bank,  94. 

6.  A  judgment  of  nonsuit  can,  in  no  case,  support  the  plea  of  res  judicata. 
The  fact  that  the  costs  of  the  action  in  which  a  judgment  of  nonsuit  was 
rendered  are  unpaid,  is  only  groand  for  a  dilatory  exception  to  protect  the 
defendant  from  a  second  action  before  the  costs  of  the  first  are  paid.  But 
where  one  claiming  property  seized  under  a^.  fa,  against  a  third  person, 
opposes  the  sale,  and  the  judge,  without  deciding  on  the  merits  of  the  op- 
position, merely  decrees  that  the  costs  of  it  shall  be  paid  by  the  opponent, 
the  payment  of  the  costs  is  a  condition  precedent  to  his  filing  a  second  op* 
position,  but  not  to  an  action  by  him  in  another  court,  against  the  purcha- 
ser at  the  sheriff's  sale,  for  the  restitution  of  the  property  and  for  damages 
for  its  detention.     C.  P.  536.     Mills  v.  Webber,  108. 

7.  Citation  in  an  action  of  nullity  roust  be  served  on  the  defendant  himself,  or 
the  suit  will  be  dismissed.  C.  P.  610.  Service  on  the  attorney  of  the  de- 
fendant in  the  action  in  which  the  judgment  sought  to  be  annulled  was  ren- 
dered, is  insufficient.     Jacobs  v.  Ducros,  115. 

8.  A  judgment  pronounced  in  another  State  by  a  court  of  competent  jurisdic- 
tion, against  an  administrator  appointed  to  represent  a  defendant,  who  died 
pendente  lite,  and  after  answering,  ascertaining  the  balance  due  by  the  de- 
ceased on  the  settlement  of  a  partnership,  in  the  absence  of  any  proof  that 
such  judgment  is  not  as  valid  by  the  laws  of  the  State  in  which  it  was  pro- 
nounced as  if  rendered  against  the  heirs  themselves,  is  jorima /act>  evidence 
against  the  succession  in  this  State,  and  sufficient  to  support  a  judgment  by 
default.  Const.  U.  S.  art.  4,  §  1.  C.  P.  128.  Per  Curiam :  We  are  not 
prepared  to  say,  that  it  is  conclusive  against  the  heirs  or  executor  here. 

TaU  ▼.  Lewis,  206. 

9.  Mortgages  acquired  by  third  persons  under  the  faith  and  protection  of  a  de- 
cree of  a  court  of  competent  jurisdiction,  -which  has  never  been  annulled^  or* 
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dering  the  erasore  of  a  previoos  mortgage,  must  be  reepected.     Third  per- 
80D8  are  not  bound  to  look  beyond  such  a  decree. 

Gttesnon  v.  His  Creditors,  382      Dumas  y.  Guesnon^  518. 

10  An  action  on  a  judgment  obtained  in  another  State  ia  prescribed  only  by 
the  lapse  of  twenty  years,  where  the  judgment  creditor  resides  out  of  this 
State.     C.  C.  3508.     Succession  of  Tilghman,  387. 

11.  The  statute  of  the  State  of  Alabama  of  the  10th  of  January,  1835,  which 
provides  (s.  3)  ^*  that  when  any  execution  shall  have  been  issned  oii  any 
judgment  or  decree,  &c.,  within  a  year  and  a  day  from  the  rendition  of  any 
such  judgment  or  decree,  which  shall  not  have  been  returned  satisfied  in 
full,  such  judgment  or  decree  shall  not  afterwards  be  presumed  to  be  paid 
or  satisfied,  without  payment  or  satisfaction  be  entered  on  the  records  of  the 
court,  &c.,  unless  no  execution  shall  be  issued  on  such  judgment  or  decree 
for  the  space  of  ten  years,"  establishes  a  legal  presumption  of  payment  in 
favor  of  the  debtor,  when  the  creditor,  after  suing  out,  within  a  year  and  a 
day  from  the  date  of  the  judgment^  an  execution  which  is  not  returned  satis- 
fied in  full,  remains  for  ten  years  without  taking  out  another  execution.  It 
does  not  absolutely  bar  the  right  of  action  on  such  judgment,  but  throws  on 
the  creditor  who  seeks  to  recover  on  it,  the  burden  of  proving  that  it  has  not 
been  satisfied,    llnd, 

13.  A  judgment  rendered  in  another  State,  properly  authenticated,  must  have 
the  same  force  and  effect  here  as  in  the  State  in  which  it  was  rendered  ; 
but  it  can  have  no  greater  efiecf.  Thus,  where  by  the  laws  of  the  State  in 
which  a  judgment  was  rendered,  it  will  be  presumed  to  have  been  paid  in 
case  no  execution  be  issned  thereon  within  a  certain  time,  such  presump- 
tion will  attach  to  the  judgment,  and  exist  in  favor  of  the  debtor  in  an  ac- 
tion on  the  judgment  in  this  State.     Ibid, 

13.  Where  a  statute  declares  that  a  judgment  shall  be  presumed  to  have  been 
paid,  in  case  no  execution  be  sued  out  within  a  certain  period  after  it  was 
rendered,  the  period  must  be  calculated  from  the  date  of  the  judgnaent,  though 
anterior  to  the  passage  of  the  act,  and  though  sufiicient  time  have  not  elapsed 
since  its  enactment  to  establish  the  presumption  if  calculated  from  that  time. 

Jbid. 

14.  A  judgment  is  inchoate  only,  and  no  appeal  lies  from  it,  until  signed  by  the 
judge.     Mechanics  and  Traders  Bank  v.  Walton,  451. 

15.  To  support  the  plea  of  res  judicata^  the  parties  to  the  two  suits  and  the 
question  presented  must  be  the  same. 

State  T.  Atchafalaya  Railroad  and  Banking  Company,  447. 

16.  Plaintiff  having  obtained  an  order  directing  defendants  to  sell  for  cash  cer- 
tain property  mortgaged  to  him,  subsequently  took  a  rule  on  the  latter  to 
show  cause  why  they  should  not  be  punished  as  for  a  contempt  for  disobey- 
ing the  order  of  sale.  There  was  no  opposition  to  the  order  of  sale,  nor  was 
any  appeal  taken  from  it.  Defendants  in  answer  to  the  rule,  having  alleged 
their  willingness  to  comply  with  the  order,  but  suggesting  that  the  sale 
ought  not  to  be  made  for  cash,  the  court  directed  it  to  be  made  on  the  term* 

Vol.  VII.  75 


Digitized  by 


Google 


694  INDEX. 

•aggested  by  the  defendanU  :  Held,  that  the  court  had  no  aothority  to  set 
aside  its  first  judgment  but  on  a  regular  opposition.     Ibid, 

See  Husband  and  Wife,  1.     Minor,  9. 

JURY. 

Where  a  case  in  which  the  defendant  prayed  for  a  trial  by  jury,  has  been  trans- 
ferred to  the  docket  of  cases  to  be  tried  by  the  court,  in  consequence  of  the 
defendant's  failure  to  advance  the  compensation  allowed  to  the  jurors,  as  re- 
quired by  the  statute  of  10  February,  1841,  s.  H,  and  has  been  Uken  up  as 
a  court  case,  it  will  be  too  late,  at  the  moment  of  trial,  to  tender  the  compen- 
sation, and  to  move  for  a  re- transfer  of  the  case  to  the  jury  docket. 

Daniels  ▼.  Andrews^  160. 

JURY  OF  FREEHOLDERS. 
See  Roads. 

LETTING  AND  HIRING. 

1 .  A  lessor  may  rescind  a  lease  wher6  the  building  is  used  for  a  purpose  not 
contemplated  at  the  time  of  the  contract,  and  such  use  is  injurious  to  him. 

Coffin  ▼.  Scott f  205. 

3.  Where  an  action  for  the  rescission  of  a  lease,  in  which  defendant  claims 
damages  in  reconvention,  is  tried  after  the  lease  has  expired,  though  there 
can  be  lio  judgment  of  rescission,  yet  if  defendant's  demand  in  reconvention 
be  overruled,  and  the  evidence  shows  that  plaintiff  would  have  been  entitled 
to  a  judgment  of  rescission  had  the  trial  taken  place  sooner,  there  must  be 
judgment  in  his  favor  for  the  costs.     Jbid, 

3.  Defendants  sold  to  a  third  person,  who  occupied  a  building  leased  from 
plaintiff,  certain  boxes  of  merchandize,  for  the  price  of  which  the  purchaser 
gave  his  note  payable  thirty  days  aAer  date.  The  merchandize  was  deliver- 
ed to  the  purchaser,  and  placed  in  his  shop  in  the  building  leased  from 
plaintiff.  Two  or  three  days  after  the  sale,  the  purchaser  absconded;  but, 
on  the  eve  of  his  departure,  wrote  to  a  third  person  to  deliver  the  merchan- 
dize to  defendant,  and  to  get  back  the  note  given  for  the  price.  Defendant 
took  the  merchandize  from  the  store  of  the  purchaser  and  gave  up  his  note, 
and  resold  the  merchandize.  In  an  action  by  the  landlord  against  defendant 
to  recover  the  value  of  the  merchandize  thus  removed  from  the  premises : 
Held,  that  the  parties  were  in  a  condition  to  rescind  the  previous  sale, 
and  that  defendant  was  not  liable  to  plaintiff  for  the  value  of  the  merchan- 
dize.    Walden  ▼.  Parrish,  245. 

4.  In  an  action  on  a  written  lease  defendant  may  introduce  parol  evidence  to 
show  that  plaintiff  had  consented,  prior  to  the  expiration  of  the  lease,  that 
a  third  person  should  occupy  the  premises  as  his  tenant.  Per  Curiam : 
The  testimony  does  not  contradict  the  written  lease,  but  only  shows  a  sub- 
sequent agreement  in  relation  to  it.     Cunningham  v.  Caldwell,  520. 

See  Carriers. 


Digitized  by 


Google 


INDEX.  696 

MARSHAL  OF  THE  CITY  COURT  OP  LAFAYETTE. 

No  law  creates  any  legal  mortgage  on  the  estate  of  a  marshal  of  the  City 
Coart  of  Lafayette  for  the  faithful  discharge  of  the  duties  of  his  office,  nor 
can  any  such  mortgage  be  created  by  recording  his  official  bond  in  the  office 
of  the  Recorder  of  Mortgages.  The  tenth  sect,  of  the  act  of  15  March* 
1830,  establishing  a  mortgage  on  the  estates  of  sheriffs,  does  not  apply  to 
marshals.     Cain  t.  Bouligny,  159. 

MINOR. 

1.  The  aoeoants  of  the  tutor  must  be  settled,  before  any  order  can  be  ob- 
tained for  the  seizun^  and  sale  of  property  in  the  possession  of  a  third  per- 
son, subject  to  the  general  mortgage  in  favor  of  the  minor ;  but  a  Judgment 
in  favor  of  the  latter,  rendered  on  an  opposition  made  by  him  to  a  tableau, 
of  distribution  presented  by  the  curatrix  of  the  deceased  tutor,  ordering  the 
minor  to  be  placed  thereon  as  a  creditor  of  the  deceased  for  the  amount 
claimed,  and  recognizing  his  mortgage,  is  a  sufficient  settlement. 

Gilbert  t.  Burg,  15. 

2.  A  natural  tutor  is  entitled  to  administer  the  property  of  his  children  without 
giving  security,  (C.  C.  337,  330) ;  but  he  cannot  administer  upon  a  succes- 
sion opened  in  their  favor,  without  having  been  appointed  administrator,  and 
giving  security  as  any  other  individual.  C.  C  1037.  Jt  is  only  after  such 
an  appointment  that  be  can  be  considered  as  the  representative  of  the  suc- 
cession, and  be  sued  as  such  in  the  Court  of  Probates  for  the  debts  due  by 
the  estate.     Self  v.  Morris,  24. 

3.  ^  a  succession  opened  in  favor  of  minors  can  be  accepted  for  them  only 
with  benefit  of  inventory,  it  cannot  be  said  to  be  their  property,  and  does  not 
legally  come  into  their  possession,  until  it  has  been  duly  administered,  when, 
whatever  may  remain  afler  the  payment  of  debts,  will  fall  under  the  ad- 
ministration of  their  titer.  C.  C.  1051.  Arts.  327  and  330  of  the  Civil 
Code  provide  only  for  the  administration  of  the  separate  and  eiolusive  pro- 
perty of  minors,  in  which  no  other  person  is  interested.     Ibid, 

4.  Where,  in  an  action  by  a  minor  against  her  tutor,  plaintiff*  prays  that  the 
latter  may  be  ordered  to  render  an  account,  and  to  pay  her  a  certain  sum, 
or  whatever  amount  may  be  found  due  by  him,  and  defendant  renders  no 
account,  the  plaintiff*  may  prove  any  sum  received  by  him.  C.  P.  098. 
Per  Curiam :  The  rule  that  a  general  allegation  of  a  party  being  indebted 
in  a  gross  sum,  without  any  specification  of  the  time,  place  or  manner  in 
which  the  sum  accrued,  is  too  vague  to  authorize  the  admission  of  proof, 
the  object  of  which  is  to  prevent  the  defendant  from  being  taken  by  surprise, 
is  inapplicable  to  the  case  of  a  tutor  called  upon  to  account,  who  knows 
what  is  asked  of  him ;  his  ward  is  under  no  obligation  to  state  the  time, 
place  and  manner  of  receiving  the  sums  for  which  he  is  accountable. 

Aubtc  V   Qil,  60. 
6.  In  rendering  Judgment  in  an  action  by  a  minor  against  hex  tutor  for  a  set 
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tlement  of  the  tatorship,  the  commissions  of  the  latter  should  be  allowed 
though  not  expressly  claimed     Ibid. 

6.  A  minor  is  entitled  to  legal  interest  on  the  amount  ascertained  to  be  doe 
to  her  by  her  tutor,  from  the  date  of  the  judgment  ascertaining  the  amount 
so  due.     C.  C.  353.     Ibid. 

7.  A  judgment  of  a  Court  of  Probates  homologating  the  proceedings  of  a 
family  meeting,  and  ordering  certain  real  property  belonging  to  minors  to  be 
mortgaged,  cannot  be  annulled  in  a  direct  action  before  a  District  Coart. 
Per  Curiam :  The  action  should  have  been  before  the  Probate  Court. 

Rhodes  t.  Union  Bank,  63. 
Q.  An  attorney  in  fact  appointed  by  the  natural  tutrix  of  minor  heirs  residing 
abroad,  cannot  represent  the  heirs  in  the  settlement  of  the  succession  o: 
their  father,  opened  in  this  State,  where  the  property  left  by  the  deceased 
was  held  in  community,  and  the  natural  tutrix  as  surviving  spouse,  has 
rights  which  must  be  exercised  contradictorily  with  the  minor  heirs.  Ir 
such  a  case,  an  attorney  must  be  apfiointed  to  reprepent  the  absent  heir^ 
C.  C.  1654.  Per  Curiam :  If  the  natural  tutrix  were  present,  having  rights 
to  exercise  contradictorily  with  the  minor  heirs  she  could  not  represent 
them  ;  an  under-tutor  alone  eould  act  for  them.    C.  C.  301. 

Succession  of  De  Lizardi,  167. 

9.  A  tutor  cannot,  by  proceedings  had  contradictorily  with  the  under-tutor 
during  the  minority  of  his  pupil,  make  any  settlement  of  his  accounts,  which 
will  be  conclusive  upon  the  latter  on  attaining  the  age  of  majority.  Nor 
does  art.  301  of  the  Civil  Code,  which  makes  it  the  duty  of  the  under-tutor 
to  act  for  the  minor  whenever  the  interest  of  the  latter  is  opposed  to  that  of 
the  tutor,  give  the  under-tutor  any  authority  to  require  the  tutor  to  render 
his  accounts.     McGehee  v.  Dupuy^  229. 

10.  Though  a  minor  who  has  been  emancipated  by  marriage  become  a  widow 
before  the  age  of  twenty-ooe,  she  will  not  return  to  the  state  of  papilage. 

Wilcox  V.  Henderson,  338. 

11.  A  tutor,  not  shown  to  have  received  any  property  belonging  to  his  ward, 
has  no  account  to  render.     Ibid, 

12.  A  Court  of  Probates  has  jurisdiction  of  an  action  against  minors  represent- 
ed by  their  tutor,  for  property  in  the  possession  of  the  latter,  where  both 
parties  claim  under  a  bequest  made  by  a  common  ancestor  and  plaintiff  sues 
ibr  a  partition.     Penny  v.  Chrislmas,  481. 

See  Successions,  1,  2,  19. 

MORTGAGE. 

I.  Execution  and  Proof  of  Mortgages, 
II.  Ij€gal  Mortgages. 

III.  Registry  of  Mortgages. 

IV.  Action  to  Foreclose  Mortgage, 
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V.  Sale  of  Mortgaged  Property. 
VI.  Erasure  of  Mortgages. 

I.  Execution  and  Proof  of  Mortgages. 

1.  In  the  case  of  a  mortgage  or  deed  of  trust,  the  possession  of  the  property 
by  the  mortgagor  or  debtor,  until  the  sale,  is  not  inconsistent  with  the  deed, 
and  raises  no  presumption  of  fraud.     Lay  son  v.  Rowan,  1. 

8.  Plaintiffs  enjoined  an  order  of  seizure  and  sale  taken  out  by  a  creditor  by 
Judicial  mortgage  against  a  lot  of  ground  belonging  to  their  debtor,  and  on 
which  they  claimed  to  have  an  anterior  special  mortgage.  The  lot  mort- 
gaged to  plaintiffs  was  erroneously  described  as  being  lot  2  in  square  No.  9, 
instead  of  lot  3  in  square  No.  5 ;  but  it  was  proved  that  there  was  no  square 
No.  9,  and  the  description  was,  in  other  respects,  sufficient  to  identify  the 
lot ;  Held,  that  the  error  cannot  affect  plaintiffs'  mortgage,  it  not  having 
misled  the  defendant,  whose  right  resulted  from  the  recording  of  a  judg- 
ment operating  on  all  the  property  of  the  debtor. 

Ciiy  Bank  v.  Denham,  39. 

3.  The  certificate  of  a  Recorder  of  Mortgages  that  no  mortgage  existed  on  a 
lot  of  ground  offered  for  sale  by  a  sheriff,  is  entitled  to  no  weight,  in  oppo- 
sition to  authentic  evidence  showing  that  a  mortgage  really  existed  on  the 
property.     Ibtd. 

II.  Les^al  Mortgages. 

4«  A  wife  has  a  general  legal  mortgage  on  the  lands  and  slaves  of  her  husband 
for  the  reimbursement  of  her  paraphernal  funds  received  and  used  by  the 
latter ;  and  where  her  mortgage  existed  before  a  seizure  and  sale  of  such 
property  under  a^  fat  at  the  suit  of  a  creditor  of  the  husband,  she  will  be 
entitled  to  be  paid  by  preference  out  of  the  proceeds,  unless  the  seizing  cre- 
ditor prove  that  the  husband  has  other  property  sufficient  to  satisfy  her 
claim.     U.  P.  401,  403.     Willis  v.  Her  Husband,  67. 

5.  No  law  creates  any  legal  mortgage  on  the  estate  of  a  marshal  of  the  City 
Court  of  Lafayette  for  the  faithful  discharge  of  the  duties  of  his  office,  nor 
can  any  such  mortgage  be  created  by  recording  his  official  bond  in  the 
office  of  the  Recorder  of  Mortgages.  The  tenth  sect,  of  the  act  of  15 
March,  1830,  establishing  a  mortgage  on  the  estates  of  sheriffs,  does  not  ap- 
ply to  marshals.     Cain  v.  Bovligny,  159. 

6.  No  legal  mortgage  exists  but  in  the  cases  provided  for  by  the  Civil  Code, 
or  by  subsequent  statutes.     C.  C.  3280.     Ibtd. 

See  9,  10,  infra. 

III.  Registry  of  Mortgages. 

7.  The  omission  to  register  a  mortgage,  cannot  be  taken  advantage  of  by  a 
purchaser  of  the  mortgaged  property,  who  assumed  the  payment  of  the  debt 
secured  by  mortgage  as  part  of  the  price.    Noble  v.  Cooper,  44. 

%  No  re- inscription  of  a  mortgage  is  necessary,  where  the  mortgagor  has 
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made  a  sarrender  of  his  property  and  obtained  a  stay  of  proceedings.  C.  C. 
3336.  Per  Curiam :  The  rights  of  the  creditors  of  an  insolvent  mnst  be 
acted  on  with  reference  to  their  situation  when  his  bilan  was  filed,  and  all 
proceedings  against  him  stayed.     Bethany  v.  His  Creditors,  61. 

9.  The  mortgage  which  the  wife  has  on  the  property  of  her  husband  for  her 
dotal  rights,  is  not  required  to  be  recorded.  C.  C.  3398.  It  secures  the 
amount  of  such  property,  with  legal  interest  from  the  dissolution  of  the  com- 
munity.    Fortier  v.  Slidell,  398. 

See  5j  supra, 

IV.  Action  to  Foreclose  Mortgage. 

10.  The  accounts  of  the  tutor  must  be  settled,  before  any  order  can  be  obtain- 
ed for  the  seizure  and  sale  of  property  in  the  possession  of  a  third  person, 
subject  to  the  general  mortgage  in  favor  of  the  minor  ;  but  a  judgment  in 
favor  of  the  latter,  rendered  on  an  opposition  made  by  him  to  a  tableau  of^ 
distribution  presented  by  the  curatrix  uf  the  deceased  tutor,  ordering  the  mi- 
nor to  be  placed  thereon  as  a  creditor  of  the  deceased  for  the  amount  claim- 
ed, and  recognizing  his  mortgage,  is  a  sufficient  settlement. 

Gilbert  v.  Burg,  15. 

11.  The  maker  of  a  note  secured  by  mortgage  when  sued  by  a  party  subroga- 
ted to  the  rights  of  the  payee,  cannot  defend  himself  by  alleging  that  the 
syndic  of  the  creditors  of  the  payee,  by  whom  the  subrogation  was  made, 
had  no  authority  to  make  it.  The  creditors  alone  can  complain  if  the  syn- 
dic acted  illegally.     The  defendant  is  not  called  upon  to  protect  their  rights. 

Planchi  v.  Roy,  463. 

12.  Under  the  24th  sect,  of  the  act  of  the  1  April,  1833,  incorporating  the 
Citizens  Bank  of  Louisiana,  which  provides  **  that  all  property  mortgaged 
to  the  bank  for  any  purpose,  may  be  seized  and  sold ,  at  any  time,  according 
to  law,  in  whosoever  hands  or  possession  the  same  may  be  found,  notwith- 
standing any  alienation  thez;eof,  or  change  of  possession  by  succession  or 
descent  to  heirs  or  legatees  by  last  will  and  testament,  or  otherwise,  in  the 
same  manner  as  if  the  same  was  in  possession  of  the  original  mortgagor,** 
the  bank  may  obtain  from  a  court  of  ordinary  jurisdiction  an  order  of  seisere 
and  sale  against  property  mortgaged  to  it,  though  in  possession  of  the  execu- 
tor of  the  mortgagor,  on  notifying  the  latter  in  order  to  give  him  an  oppor- 
tunity by  paying  the  mortgage  debt,  to  avoid  being  disturbed. 

Citizens  Bank  v.  Buissan,  506. 

13.  Where  plaintiff,  having  prayed  for  an  order  of  seizure  and  sale  against  cer- 
tain property  and  notified  defendant  as  executor  of  the  mortgagor,  subse- 
quently changes  the  proceedings  to  those  via  ordinaria,  and,  representing 
that  defendant  is  in  possession  of  the  mortgaged  property,  prays  that  he  may 
be  cited  and  for  a  judgment  against  him  for  the  amount  of  the  debt,  and  in 
case  of  his  failure  to  pay,  ordering  the  property  to  be  sold,  the  judgment 
should  direct  the  mortgaged  property  to  be  sold,  unless  the  defendant  pay 
the  mortgage  debt.    The  defendant  being  cited  in  the  proceedings  via  or* 
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dinariot  merely  ae  the  aotaal  possessor  of  the  mortgagred  premises,  do  judg- 
ment can  be  rendered  against  him  as  executor.    Ibid. 

V.  Sale  of  Mortgaged  Property. 
14.  All  the  privileges  and  mortgages  existing  on  property  sold  under  execution, 
where  the  debtor  has  no  other  property  to  pay  his  debts,  are  transferred 
from  the  property  to  its  proceeds,  the  distribution  of  which  must  be  made  as 
in  case  of  a  concurso.  C.  P.  301,  401,  402,  403.  And  where  a  balance  of 
the  proceeds  of  property  sold  under  execution,  remaining  after  satisfying 
the  plaintifif 's  claim,  is  seized  under  a^./a.  by  a  third  person,  the  latter  can 
acquire  no  greater  right  than  if  he  had  seized  the  property  itself. 

Fulton  T.  Her  Husband,  73. 

15.  So  long  as  money  received  under  an  execution  has  not  been  paid  to  the 
seizing  creditor,  it  is  not  too  late  to  set  up  claims  entitled  to  be  paid  by  pre- 
ference out  of  the  amount.  The  money  represents  the  property  of  which  it 
is  the  proceeds,  and  is  subject  to  the  privileges  and  mortgages  which  exist- 
ed on  it.     C.  P.  401,  40i,  403.     WUlis  v.  Her  Husband,  87. 

16.  No  adjudication  can  be  made  of  property  subject  to  special  mortgages  of 
an  older  date  than  that  of  the  mortgagee  at  whose  suit  it  is  offered  for  sale, 
unless  the  price  bid  exceed  the  amount  of  the  anterior  mortgages.  C  P. 
684.     HillsY.  Jacobs,  i06. 

17.  Where  a  bidder  for  property  offered  for  sale  at  the  suit  of  a  mortgagee  re- 
fuses to  pay  the  price  bid  by  him,  on  the  ground  that  a  mortgage  held  by 
him  is  entitled  to  a  preference  over  that  of  the  seizing  creditor,  and  the  she- 
riff in  consequence  refuses  to  complete  the  sale,  the  bidder  cannot  afterwards 
insist  upon  the  sale  as  valid.     J  bid. 

VI.  Erasure  of  Mortgages. 

18.  The  refusal  of  a  mortgagee  to  consent  to  the  erasure  of  a  mortgage  will 
not  subject  him  to  the  payment  of  damages,  though  the  mortgage  had  ceased 
to  exist,  where  there  is  no  proof  of  any  actual  injury,  nor  of  any  fraud  or 
bad  motive  on  the  part  of  the  mortgagee,  who  merely  asserted  a  legal  right 
which  he  believed  to  exist.     Williams  v.  Bank  of  Louisiana,  316. 

19.  Mortgages  acquired  by  third  persons  under  the  faith  and  protection  of  a 
decree  of  a  court  of  competent  jurisdiction,  which  has  never  been  annulled, 
ordering  the  erasure  of  a  previous  mortgage,  must  be  respected.  Third 
persons  are  not  bound  to  look  beyond  such  a  decree. 

Ouesnon  v.  His  Creditors,  382.     Dumas  v.  Guesnon,  618. 

20.  The  Code  of  Practice  does  not  provide  for  the  erasure  of  mortgages  sub- 
sequent or  inferior  to  that  of  the  suing  creditor,  where  any  surplus  remains 
after  paying  his  anterior,  special  mortgage.  Art.  707  directs,  that  if  any  sur- 
plus remain  after  paying  the  suing  creditor,  the  purchaser  shall  apply  it  to 
the  payment  of  any  subsequent  special  mortgages  existing  on  the  property  ; 
but  there  is  no  provision  for  a  case  in  which  the  subsequent  mortgages  are 
not  special,  but  general.  In  such  a  case,  the  purchaser  being  bound  for 
nothing  beyond  the  price  of  the  adjudication,  has  a  right,  on  paying  that 
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price,  to  have  the  property  cleared  of  all  encumbrances  aabseqaent  to  that 
of  the  suing  creditor ;  and  as  he  cannot  safely  take  upon  himself  to  decide 
to  which  of  the  subsequent  general  mortgages  the  balance  in  his  hands  is  to 
be  applied,  the  institution  of  an  action  against  the  mortgagees  to  compel  them 
to  establish  their  respective  rights  to  the  surplus  in  his  hands,  and  to  show 
cause  why,  upon  depositing  such  surplus  subject  ^o  the  order  of  the  court, 
their  respective  mortgages  should  not  be  cancelled,  is  a  safe  and  proper 
course  for  him  to  pursue.     Fortier  v.  Slidell,  398. 

NEW  TRIAL. 

The  decision  of  a  court  of  the  first  instance  refusing  a  new  trial,  will  not  be  re- 
versed unless  clearly  erroneous.     Davis  ▼.  Singleton^  66. 

NONSUIT. 

1.  A  judgment  of  nonsuit  can,  in  no  case,  support  the  plea  of  res  jtidicata. 
The  fact  that  the  costs  of  the  action  in  which  a  judgment  of  nonsuit  was 
rendered  are  unpaid,  is  only  ground  for  a  dilatory  exception  to  protect  the 
defendant  from  a  second  action  before  the  costs  of  the  first  are  paid.  But 
where  one  claiming  property  seized  under  a  Ji.  fa,  against  a  third  person 
opposes  the  sale,  and  the  Judge,  without  deciding  on  the  merits  of  the  op- 
position, merely  decrees  that  the  costs  of  it  shall  be  paid  by  the  opponent, 
the  payment  of  the  costs  is  a  condition  precedent  to  his  filing  a  second  op- 
position, but  not  to  an  action  by  him  in  another  court,  against  the  purchaser 
at  the  sheriff's  sale,  for  the  restitution  of  the  property  and  for  damages  for 
its  detention.     C.  P.  636.     Mills  v.  Webber,  180. 

3.  A  plaintiff,  who  instead  of  submitting  his  case  to  the  jury  on  the  evidence 
received,  moves  for  a  nonsuit  with  leave  to  set  it  aside,  may  appeal  from 
a  decision  of  the  court  refusing  to  set  aside  the  nonsuit  and  grant  a  new 
trial.  Per  Curiam :  Such  a  mode  of  proceeding  is  a  convenient  way  of 
bringing  up  for  the  decision  of  the  Supreme  Court  incidental  questions,  with- 
out going  into  a  trial  on  the  merits  of  the  case. 

Clossman  v.  Barbancey,  438. 

NOTARY. 

1.  A  notary  cannot  be  examined  as  a  witness  to  contradict  a  statement 
made  by  him  in  a  protest.  Per  Curiam  :  A  public  officer,  who  has  given 
a  certificate  in  his  official  character,  cannot  be  listened  to  as  a  witness  to 
prove  it  false.     Peet  v.  Dougherty^  85. 

S.  A  notary  is  entitled  to  charge  for  an  inventory  executed  oat  of  his  office, 
fifty  cents  for  every  hundred  words ;  but  he  is  not  entitled  to  anj  allowance 
for  memoranda  made  and  attested  by  him  for  the  purpose  of  preparing  the 
inventory  in  proper  form.    For  an  attested  copy  of  any  act,  not  proved  to 
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have  been  made  oat  of  his  office,  he  can  charge  bat  twelve  and  a  half  cents 
for  every  hundred  words.     Act  of  28  March,  1813,  s.  8. 

Slate  y.  Atchafalaya  Railroad  and  Banking  Company^  198. 

3.  By  sect.  13  of  the  act  of  14  March,  1842,  for  the  liquidation  of  banks,  it  is 
provided,  that  it  shall  be  the  dnty  of  the  notary  employed  to  make  an  inven- 
tory of  the  property  and  effects  of  the  bank,  and  at  the  time  of  making  such 
inventory,  to  destroy,  under  the  inspection  of  the  commissioners  and  of  the 
board  of  currency,  all  the  notes  of  the  bank  which  may  be  on  hand  at  the 
time,  including  such  as  may  not  be  completed,  in  the  presence  of  two  witness- 
es and  of  the  officers  of  the  bank,  if  any  be  present,  of  all  which  mention 
shall  be  made  in  the  inventory.  Held  :  that  the  services  required  of  the 
notary  by  this  provision,  are  a  part  of  the  labor  of  making  the  inventory, 
and  that  he  is  entitled  to  no  additional  compensation  therefor.     Ibid, 

4.  Where  notes  given  for  the  price  of  a  tract  of  land  are  left  in  deposit  with 
the  notary  by  whom  the  act  of  sale  was  drawn  up,  the  notes  or  their  pro- 
ceeds to  be  delivered  to  the  vendor  when  the  property  sold  shall  be  released 
from  certain  incumbrances,  and  the  notary  places  them  in  a  bank  for  collec- 
tion, and  suffers  them  to  remain  there  after  the  bank  had  suspended  specie 
payments  until  the  makers  paid  them  in  the  depreciated  notes  of  the  bank, 
he  will  be  responsible  to  the  vendor  for  the  full  amount  of  the  notes. 

Dupeux  V.  Hi8  Creditors^  243. 

OFFENCES  AND  aUASI-OFFENCES. 

1.  Plaintiff  purchased  from  the  heirs  of  an  actual  settler,  a  claim  to  a  tract  of 
land  which  had  been  recommended  by  the  Register  and  Receiver  for  con- 
firmation, and  which  was  subsequently  confirmed.  In  an  action  against  the 
defendants,  who  set  up  no  title,  for  a  trespass  committed  before  the  title 
was  confirmed  :  Heldy  that  plaintiff 's  title  was  sufficient  to  maintain  an  ac- 
tion against  a  mere  trespasser.     Watterston  v.  Jetohe,  20. 

2.  Where  one,  through  ignorance,  commits  a  trespass  on  another's  land,  by 
cutting  and  removing  timber,  he  will  be  responsible  only  for  the  actual  value 
of  the  timber  used  or  destroyed.  Per  Curiam :  The  case  is  different,  where 
one  wilfully  and  knowingly  commits  a  trespass  on  private  property.     Ibid. 

3.  A  sheriff  who  pays  over  money  in  violation  of  an  injunction  served  apon 
him,  will  be  responsible  to  the  plaintiff  in  the  injunction  for  the  amount. 

Randall  v.  Parkison^  134. 

4.  Action  for  damages  for  a  trespass  committed  by  defendants  on  lands  pos- 
sessed by  plaintiffs  as  owners,  and  defence  that  the  lands  belong  to  the  Uni- 
ted States,  and  that  defendants  entered  thereon  for  the  purpose  of  acquiring 
a  pre-emption  right  thereto :  Held^  that  the  title  of  one  possessing  as  owner 
cannot  be  subjected  to  investigation  at  the  instance  of  a  mere  trespasser  ; 
and  that  a  party  cannot  be  permitted,  under  pretext  oi  an  intention  to  pur- 
chase from  the  United  States,  to  assume  that  land,  in  the  possession  of  ano- 
ther, is  public,  and  liable  to  be  entered  on  at  pleasure. 

Bonis  v.  James,  149. 
Vol.  YII.  76 
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5.  Where  in  an  action  for  damages  against  the  owners  of  a  steamer  for  injnry 
resulting  from  a  collision  between  the  steamer  and  plaintiffs'  vesseL  the  evi- 
dence leaves  it  doabtfol  whether  any  fault  was  attributable  to  the  officers  of 
the  steamer,  plaintiffs  cannot  recover. 

WestefTi  Marine  and  Fire  Insurance  Company  v.  Cojuellyj  154. 

6.  Action  for  damages  against  defendant  for  falsely  representing  to  plain^ 
tiff,  that  he  had  concluded  a  contract  for  him  for  the  delivery  of  a  quantity 
of  shells,  at  a  certain  price  per  barrel.  It  was  proved  that  no  such  coo- 
tract  had  been  made ;  but  defendant  answered  that  he  was  wUling  to  receive 
the  shells  at  the  price  mentioned,  and  to  pay  the  costs.  Per  Curiam :  The 
court  cannot  compel  a  party  to  accept  a  new  contract  in  lieu  of  one  already 
violated,  with  a  new  party  and  under  different  circumstances,  nor  to  waive 
h\n  right  to  recover  damages.     Daniels  v.  Andrews,  160. 

7.  Where  in  an  action  for  damages  for  the  loss  of  a  slave  drowned  while  en- 
gaged in  an  illegal  traffic  with  defendants,  no  evidence  is  introduced  to  show 
the  value  of  the  slave,  no  judgment  can  be  rendered  in  favor  of  plaintiff. 

ViUere  v.  Grater,  803. 

8.  Before  the  act  of  19th  February,  1844,  amending  art.  2304  of  the  Civil 
Code,  co-trespassers  were  liable  jointly  only,  and  not  in  sniido.    Ibid. 

9.  The  refusal  of  a  mortgagee  to  consent  to  the  erasure  of  a  mortgage  will  not 
subject  him  to  the  payment  of  damages,  though  the  mortgage  had  ceased  to 
exist,  where  there  is  no  proof  of  any  actual  injury,  nor  of  any  fraud  or  bad 
motive  on  the  part  of  the  mortgagee,  who  merely  asserted  a  legal  right 
which  he  believed  to  exist.     Williams  v.  Bank  of  Louisiana,  316. 

10.  In  an  action  to  recover  from  defendants  damages  for  their  failure  to  de- 
liver to  plaintiff  certain  notes,  which  they  had  improperly  delivered  to  a 
third  person,  the  value  of  the  notes  at  the  time  they  should  have  been  deli- 
vered to  plaintiff  is  the  measure  of  the  damages  to  which  he  is  entitled, 
no  fraud  being  alleged  or  proved  ;  without  prejudice,  however,  to  his  right 
of  action  against  such  third  person  for  the  delivery  of  the  notes. 

QUlett  V.  Landis,  332. 

11.  An  attorney  at  law  is  responsible  for  any  injury  resulting  from  his  neglect 
of  business  intrusted  to  him.  Thus  where  an  attorney  employed  by  tlie  ad- 
ministrator to  prepare  and  file  a  tableau  of  distribution  of  the  effects  of  a 
succession  neglects  to  avail  himself  of  the  means  of  obtaining  correct  infor- 
mation, but  prepares,  and  without  submitting  it  to  the  administrator,  files  a 
tableau  by  whicji  the  balance  in  the  hands  of  the  latter  is  represented  as 
much  larger  than  it  really  is,  and,  after  the  errors  are  pointed  out  to  him  by  the 
administrator,  neglects  to  have  it  corrected,  and  the  tableau  is  finally  homoga- 
ted,  he  will  be  responsible  for  the  injury  which  the  administrator  may  sustain 
in  consequence  of  such  neglect.  Nor  will  it  be  any  defence  to  an  action 
against  him  to  allege,  that  if  the  administrator  were  charged  with  interest 
on  the  sums  which  had  remained  in  his  hands,  the  balance  represented  by 
the  tableau  would  not  exceed  the  amount  really  due  to  the  succession,  he 
having  no  right  lo  benefit  by  a  debt,  which,  if  it  exist,  is  owing  to  the  cre- 
ditors or  heirs  of  the  estate.     Thompson  v.  Lobdellj  369. 
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19.  Where,  throngfh  the  negligence  of  an  attorney  in  preparing  a  tableau  of 
distribation  of  the  effects  of  a  saoceseion,  the  administrator  is  made  liable, 
by  its  homologation,  for  an  amount  larger  than  was  really  due  by  him,  and 
proceedings  are  subsequently  commenced  for  correcting  the  error,  after  the 
termination  of  which  the  amount  so  represented  to  be  due  is  collected,  under 
execution,  from  the  administrator,  prescription  will  run  in  favor  of  the  at- 
torney only  from  the  date  of  the  actual  payment  by  the  administrator. 

Bid. 

13.  Where  an  injunction  has  been  obtained  to  prevent  defendant  from  obstruct- 
ing the  petitioner  in  the  free  use  of  a  common  passage  way,  on  proof  that 
the  obstruction  which  existed  at  the  time  the  injunction  was  sued  out  has 
not  been  removed,  the  court  may  order  it  to  be  removed  at  once  by  the 
Sheriff',  without  waiting  for  a  trial  on  the  merits. 

McDonogh  V.  Calloway t  442. 

14.  As  a  general  principle,  corporations  are  responsible  for  the  acts  of  their 
agents ;  hot  they  are  not  liable  for  every  act  of  the  persons  in  their  employ- 
ment. Where  an  agent  acting  in  the  capacity  bestowed  on  him  by  a  cor- 
poration, under  the  directions  of  his  employers,  or  in  the  discharge  of  some 
duty  incidental  to  his  situation,  does  any  act  which  causes  damage  to  another, 
the  corporation  will  be  responsible  ;  aliter^  where  an  act  is  done  by  him  of 
his  own  free  will,  without  reference  to  his  functions  as  an  agent.  Thus  a 
bank  cannot  be  made  liable  in  damages  for  an  unauthorized  declaration 
made  by  one  of  its  officers,  tha^  plaintiff  had  frequently  overdrawn  his  ac- 
count.    C.  C.  430,  431,  433,  434.     Elting  v.  Commercial  Bank,  459. 

PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife,  3,  4. 

PARTIES. 
See  Evidence,  XH.    Pleading,  I. 

PARTNERSHIP. 

1.  Compensation  does  not  take  place,  by  operation  of  law,  between  a  debt  due 
by  a  commercial  partnership  and  one  due  to  one  of  its  members  individually  ; 
and  where  the  debt  due  by  the  partnership  has  been  transferred  to  a  third 
person  and  notice  given  to  the  debtors,  the  latter  cannot  plead  the  amount  of 
the  debt  doe  to  the  individual  partner  in  compensation,  even  by  way  of  ex- 
ception.    Dick  V.  Byrne f  465. 

3.  In  an  action  against  a  partnership  for  a  debt,  defendants  may  compensate 
by  way  of  exception,  a  debt  due  by  plaintiff  to  a  member  of  the  partnership 
individually.     Ihid. 

3.  Partnership  in  commendam  is  not  considered  by  the  Civil  Code  as  a  distinct 
species  of  partnership,  but  rather  as  an  incident  or  accessory  which  may  be 
attached  to  and  incorporated  with  all  kinds  of  partnerships.    The  partner 
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in  cammendam  is  Tiewed  m  a  partner  only  to  a  certain  extent.     C.  C. 
2709,  2810,  2811,  2815.     MarshaU  v.  Lambelk,  471. 

4.  The  liability  of  a  partner  in  commendam  closes  with  the  expiration  of  the 
partnership,  when  he  may  withdraw  the  funds  contributed  by  him  and  his 
share  of  the  profits,  subject  only  to  the  debts  created  daring  its  existence. 
C.  C.  2812,  2847.  And  where  the  partnership  was  formed  for  a  limited 
period,  and  the  contract  recorded  in  the  office  of  the  Recorder  of  Mortga- 
ges, no  other  notice  of  the  dissolution  is  necessstry.     J  bid. 

6.  On  the  dissolution  of  a  partnership  in  commendam^  the  acting  partners  hare 
a  right,  in  the  liquidation  of  the  partnership,  to  continue  to  use  the  social 
name.  The  partner  in  commendam  cannot  prevent  their  doing  so ;  nor  can 
the  knowledge  of  the  latter  that  the  acting  partners  continned  to  use  it,  sab- 
ject  him  to  any  liability.  The  presumption  upon  which  liability  may  be 
fastened  on  an  ordinary  retiring  partner  who  suffers  his  name  to  remain  as 
part  of  the  firm,  that  the  partnership  was  trusted  upon  his  responsibility, 
does  not  apply  to  a  partner  in  commendam,  whose  name  cannot  appear  in 
that  of  the  partnership,  and  whose  liability,  as  to  amount  and  duration,  is  de- 
termined by,  and  may  be  ascertained  from  the  registry  of  the  contract  which 
the  law  requires  to  be  made.  So  long  as  he  does  none  of  those  acts  which 
by  law  impose  on  him  the  liabilities  of  a  common  partner,  no  one  has  a  right 
to  look  beyond  such  registry.     C.  C.  2819,  2820.     Jbid. 

PAYMENT. 

1.  Plaintiff^  the  holder  of  a  note,  having  received  from  the  maker  a  draft  on 
a  parish  treasurer,  payable  oi)  a  certain  day,  but  accepted  '*  payable  when 
in  funds,"  wrote  a  receipt  on  the  back  of  the  note,  stating  "  that  the  draft 
when  paid  will  be  in  full  for  its  amount  on  the  note."  The  draft  had  been 
accepted  *'  payable  when  in  funds,"  before  its  delivery  to  plaintiff,  and  both 
parties  were  aware  that  the  parish  treasury  was  insolvent,  and  that  the  time 
of  payment  would  be  uncertain.  The  draft  was  not  protested  at  maturity, 
but  was  subsequently  paid.  There  was  no  proof  that  the  treasury  was  in 
funds  before  the  note  was  paid  :  Held,  that  plaintiff  was  not  bound  to  pro- 
test the  draft,  as  there  was  no  proof  that  the  condition  ever  happened  under 
which  the  acceptance  was  made ;  and  that  credit  for  the  amount  of  the 
draft  should  foe  allowed  only  from  the  date  of  its  actual  payment. 

Harrell  v.  Marston^  34. 

2.  Satisfaction  of  a  judgment  may  be  proved  by  presumptions,  aa  well  as  by 
positive  evidence.  The  sufficiency  of  the  proof  must  depend  on  the  circum- 
stances of  each  case.     Bethany  v.  His  Creditors,  61. 

3.  The  statute  of  the  State  of  Alabama  of  the  10th  of  January,  1835,  which 
provides  (s.  3)  *'  that  when  any  execution  shall  have  been  issued  on  any 
judgment  or  decree,  &c.,  within  a  year  and  a  day  from  the  rendition  of  any 
such  judgment  or  decree,  which  shall  not  have  been  returned  satisfied  in 
full,  such  judgment  or  decree  shall  not  afterwards  be  presumed  to  be  paid 
or  satisfied,  without  payment  or  satisfaction  be  entered  on  the  records  of  the 
court,  &c.,  unless  no  execation  shall  be  issued  on  such  judgment  or  decree 
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for  thp  space  of  ten  years,"  establishes  a  legal  presamption  of  payment  in 
faTor  of  the  debtor,  when  the  creditor,  after  suing  out,  within  a  year  and  a 
day  from  the  date  of  the  judgment,  an  execution  which  is  not  returned  satis- 
fied in  full,  remains  for  ten  years  without  taking  out  another  execution.    It 
does  not  absolutely  bar  the  right  of  action  on  such  judgment,  but  throws  on 
the  creditor  who  seeks  to  recover  on  it,  the  burden  of  proving  that  it  has 
not  been  satisfied.     Successian  of  Tilghman^  387. 
4.  A  judgment  rendered  in  another  State,  properly  authenticated,  must  have 
the  same  force  and  effect  here  as  in  the  State  in  which  it  was  rendered  ;  but 
it  can  have  no  greater  effect.    Thus,  where  by  the  laws  of  the  State  in 
which  a  judgment  was  rendered,  it  will  be  presumed  to  have  been  paid  in 
case  no  execution  be  issued  thereon  within  a  certain  time,  such  presumption 
will  attach  to  the  judgment,  and  exist  in  favor  of  the  debtor  in  an  action  on 
the  judgment  in  this  State.     Ibid. 
6.  Where  a  statute  declares  that  a  judgment  shall  be  presumed  to  have  been 
.    paid,  in  case  no  execution  be  sued  out  within  a  ceruin  period  after  it  was 
rendered,  the  period  must  be  calculated  from  the  date  of  the  judgment, 
though  anterior  to  the  passage  of  the  act,  and  though  sufficient  time  have 
not  elapsed  sinoe  its  enactment  to  establish  the  presumption  if  calculated 
froni  that  time.    Ibid. 
6.  Action  by  a  physician  for  services/  rendered,  and  medicines  furnished  to  the 
deceased.    The  evidence  showed,  that  the  disease  for  which  the  latter  was 
treated  was  incurable,  but  that  a  wound  received  during  his  illness  was  the 
immediate  cause  of  his  death  :  Held^  that  the  physician  was  not  entitled  to 
a  privilege  for  the  amount  of  his  bill ;  that  such  a  privilege  is  allowed  only 
for  medicines  furnished,  and  services  rendered  during  the  last  sickness, 
(C.  C.  3158) ;  and  that  by  the  last  sickness  is  meant  that  of  which  the  pa- 
tient died.     C.  C.  3166.     Succession  of  Whitaker,  91. 

PLEADING. 

I.  Parties  to  Action. 
II.  Actions  where  to  be  brotight. 

III.  Petition  and  Amendments  thereto. 

IV.  Exceptions^  Answer  and  Oppositions. 
y.  Demands  in  Reconvention. 

Yl.  Intervention. 

I.  Parties  to  Action. 

I.  In  every  action  on  a  joint  contract  all  the  obligors  must  be  made  defen- 
dants, and  no  judgment  can  be  obtained  against  any,  unless  it  be  proved 
that  all  joined  in  the  obligation,  or  are  by  law  presumed  to  have  done  so. 
C.  C.  3080.     Bird  v.  Doiron,  181. 

S.  The  heir  acquires  the  succession  of  the  person  from  whom  he  inherits  im- 
mediately after  the  death  of  the  latter.  This  right  is  vested  in  him  by  opera- 
tion of  law  alone,  before  he  has  taken  any  step  to  put  himself  in  possession. 
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One  of  its  effects  is  to  aathorize  him  to  institute  any  action  which  the  de- 
ceased had  a  right  to  institate,  and  to  prosecote  those  already  commenced. 
C.  C.  934,  035,  036,  930.  He  cannot  be  required,  in  order  to  aothoriae  him 
to  sue,  to  show  that  he  has  been  recognised  as  heir,  and  pat  in  possession 
of  the  estate  by  a  decree  of  the  Court  of  Probates  of  the  place  where  the  sac- 
cession  was  opened.  Ail  that  can  be  required  of  him  is  to  furnish  satisfac- 
tory evidence  of  his  right  to  inherit.  The  recognition  of  the  heir  by  the 
Probate  Court  is  only  required  where  he  seeks  to  compel  a  curator,  executor 
or  administrator  to  render  an  account.     C.  P.  1000,  1001,  1003,  1003. 

Le  Page  t.  Gas  Light  and  Banking  Company,  183. 

3.  In  an  action  instituted  by  one  held  as  a  sUto  to  establish  his  right  to  free- 
dom, the  only  issue  which  can  be  presented  is  liber  vel  non.  Plaintiff  can- 
not contest  the  title  of  the  defendant  but  by  establishing  his  own  right  to 
freedom.  A  slave  is  incapable  of  appearing  in  court  for  any  other  purpose 
than  that  of  claiming  his  freedom.     Lewis  v.  Cartwright,  186. 

4.  Where  plaintiff,  having  prayed  for  an  order  of  seizure  and  sale  against  cer- 
tain property  and  notified  defendant  as  executor  of  the  mortgagor,  subse- 
quently changes  the  prooeeMings  to  those  via  ordinaria,  and,  representing 
that  defendant  is  in  possession  of  the  mortgaged  property,  prays  that  he  may 
be  cited  and  for  a  judgment  against  him  for  the  amount  of  the  debt,  and  in 
case  of  his  failure  to  pay,  ordering  the  property  to  be  sold,  the  judgment 
should  direct  the  mortgaged  property  to  be  sold,  unless  the  defendant  pay 
the  mortgage  debt.  The  defendant  being  cited  in  the  proceedings  via  or^ 
dinaria,  merely  as  the  actual  possessor  of  the  mortgaged  premises,  no  judg- 
ment can  be  rendered  against  him  as  executor. 

Citizens  Bank  r.  Buisson,  506. 

5.  Corporators  may  maintain  an  action  against  each  other  relative  to  the  affairs 
of  the  corporation,  during  its  existence.     Percy  v.  White,  513. 

II.  Actions  where  to  be  brought, 

6.  When  the  heirs  of  a  succession,  being  of  age,  have  accepted  it  uncondition- 
ally, or,  being  minors,  have  come  into  possession  of  it  as  beneficiary  heirs 
after  the  administration  has  legally  terminated,  they  must  be  sued  in  courts 
of  ordinary  jurisdiction  for  any  debts  due  by  the  succession.     C.  P.  996. 

Se//y.  Jlf(WTW,  24. 

7.  Whenever  a  succession  is  accepted  with  benefit  of  inventory,  and  minors 
cannot  accept  in  any  other  way,  it  must  be  administered  as  a  vacant  estate, 
under  the  authority  of  the  Probate  Court ;  and  all  claims  against  it  must  be 
sued  for  in  that  court,  against  the  administrator  appointed  to  settle  it. 

Ibid. 

8.  A  judgment  of  a  Court  of  Probates  homologating  the  proceedings  of  a 
family  meeting,  and  ordering  certain  real  property  belonging  to  minors  to 
be  mortgaged,  cannot  be  annulled  in  a  direct  action  before  a  District  Court. 
Per  Curiam :  The  action  should  have  been  before  the  Probate  Court. 

Rhodes  v.  Union  Bank,  63. 

9.  All  actions  pending,  and  all  claims  against  one  who  has  made  a  forced  sur- 


Digitized  by 


Google 


INDEX.  607 

render  under  the  statute  of  95  March,  1806,  for  the  relief  of  inaoWent  debt- 
ors in  actual  custody,  most  be  removed  to,  and  cumulated  in  the  tribunal  be- 
fore which  the  insolvent  proceedings  are  pending. 

Jacobs  ▼.  BogarU  163. 

10.  A  Police  Jury  is  a  corporation  established  for  the  whole  parish,  and  can- 
not be  sued  in  any  court  the  territorial  jurisdiction  of  which  is  limited  to  a 
part  of  the  parish,  though  the  Parish  Judge,  who  is  ex  officio  president  of 
the  jury,  and  the  clerk  reside  within  the  limits  of  its  jurisdiction,  and  thongh 
the  jury  itself  meet  and  keep  its  records  at  a  place  within  the  jurisdiction  of 
the  court.  It  has  no  domicil  but  the  parish,  and  must  be  sued  in  a  court 
having  jurisdiction  over  the  whole  parish.  Nor  does  it  make  any  difierence 
that  the  work  for  which  the  plaintiff  seeks  remuneration,  was  done  within  the 
territorial  jurisdiction  of  the  court. 

Berlhaud  v.  Police  Jury  ofJeffersoriy  660. 

III.  Petition  and  Amendments  thereto, 

11.  Where,  in  an  action  by  a  minor  against  her  tutor,  plaintiff  prays  that  the 
latter  may  be  ordered  to  render  an  account,  and  to  pay  her  a  certain  sum, 
or  whatever  amount  may  be  found  due  by  him,  and  defendant  renders  no  ac- 
count, the  plaintiff  may  prove  any  sum  received  by  him.  C.  P.  908.  Per 
Curiam  :  The  rule  that  a  general  allegation  of  a  party  being  indebted  in  a 
gross'  sum,  without  any  specification  of  the  time,  place  or  manner  in  which 
the  sum  accrued,  is  too  vague  to  authorize  the  admission  of  proof,  the  object 
of  which  is  to  prevent  the  defendant  from  being  taken  by  surprise,  is  inap- 
plicable to  the  case  of  a  tutor  called  upon  to  account,  who  knows  what  is 
asked  of  him ;  his  ward  is  under  no  obligation  to  state  the  time,  place  and 
manner  of  receiving  the  sums  for  which  he  is  accountable. 

Aubic  V.  GW,  60. 
19.  After  a  motion  to  dissolve  an  injunction,  plaintiff  cannot,  by  filing  an  amend- 
ed petition  containing  new  allegations,  core  a  radical  defect  in  his  original 
proceedings,  and  thereby  give  effect  to  an  injunction  originally  illegal. 

Rhodes  t.  Union  Bank^  63. 

13.  In  an  action  against  the  curator  to  recover  an  amount  due  by  the  deceased, 
plaintiff  alleged  that  the  latter  had  been  very  careful  in  keeping  his  accounts, 
and  that  evidence  of  her  demand  would  be  found  on  his  books,  or  among  his 
papers :  Held^  that  this  allegation  does  not  show  that  the  demand  yt^M  founded 
on  a  written  contract,  nor  compel  the  petitioner  to  admit  the  books  and  pa^ 
pers  of  the  deceased  in  evidence.     Succession  of  Segondj  111. 

14.  On  a  prayer  for  the  removal  of  an  administratrix  the  grounds  of  the  appli- 
cation must  be  stated  that  she  may  have  notice  thereof* 

Succession  of  Kendrick,  138. 
16.  A  petition  may  be  amended  with  the  leave  of  court  after  issue  joined,  pro- 
Tided  such  amendment  do  not  alter  the  substance  of  the  demand.    C.  P.  419. 
Leave  to  amend  is  in  the  discretion  of  the  court. 

Secession  of  Rouzan^  436. 
16.  Where  petitioners  pray  that  a  will  may  be  set  aside,  but  in  case  it  be  sus- 
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tained,  that  certain  legacies  may  be  deliTered  to  them,  on  their  performanoa 
of  the  conditions  imposed  by  the  testator,  which  they  hereby  offer  to  per- 
form, they  cannot  amend  by  striking^  out,  or  discontinuing  their  offer  to  ac- 
cept the  legacies  under  the  conditions  imposed  by  the  will.     Ibid. 

IV.  Exceptions^  Answer  and  Oppositions, 
17   Where  opposition  is  made  to  the  account  presented  by  an  administratrix, 
the  items  objected  to  must  be  specified,  and  the  grounds  of  objection  briefly 
and  clearly  stated,  that  she  may  have  full  notice  thereof. 

Succession  of  Kendrichj  138. 

18.  Where  a  creditor  who  has  been  placed  on  the  schedole  of  an  insolrent, 
and  made  a  party  to  the  proceedings  for  a  forced  surrender  under  the  act  of 
1808,  does  not  prove  his  debt,  nor  make  any  opposition  in  the  lower  court 
to  the  discbarge  of  the  insolvent  from  his  debts,  it  will  be  too  bte  to  oppose 
his  discharge  on  an  appeal.    Jacobs  v.  Bogart,  162. 

19.  Compensation  does  not  take  place,  by  operation  of  law,  between  a  debt 
due  by  a  commercial  partnership  and  one  due  to  one  of  its  members  indi- 
vidually ;  and  where  the  debt  due  by  the  partnership  has  been  transferred 
to  a  third  person  and  notice  given  to  the  debtors,  the  latter  cannot  plead  the 
amount  of  the  debt  due  to  the  individual  partner  in  comj^nsation,  even  by 
way  of  exception.    Dick  v.  Byrne,  465. 

90.  In  an  action  against  a  partnership  for  a  debt,  defendants  may  compensate 
by  way  of  exception,  a  debt  due  by  plaintiff' to  a  member  of  the  partoemhip 
individually.     Ibid. 

31.  After  a  dilatory  exception  had  been  overruled,  defendant  filed  a  paper  in 
these  words  :  *'  To  the  judge,  &c. ;  the  answer  of,  &c.  says  that  the  action 
of  plaintiff'  is  prescribed,  and  respondent  prays  that  the  petition  be  dismiss- 
ed, with  costs."  Held^  that  this  most  be  considered  as  an  answer  to  the 
merits ;  that  though  prescription  may  be  set  up  as  an  exception,  it  may  also 
be  pleaded  as  an  answer,  and  that  the  answer  not  denying  the  allegations  of 
the  petition,  they  were  properly  considered  as  admitted,  and  judgment  cor- 
rectly rendered  for  the  plaintiff",  without  further  evidence. 

Macarly  v.  Bwreau^  467. 

23.  Pleas  of  the  general  issue  and  prescription  are  not  inconsistent.    Rid. 

Y.  Demands  in  Reconvention. 

23.  Where  one  of  two  persons  designated  by  a  testator  to  act  as  his  executor 
in  a  certain  event,  presents  a  petition  to  the  Probate  Court  to  be  confirmed 
as  executor,  and  makes  the  other  a  party  to  the  proceeding,  and  the  latter 
contesU  his  right,  and,  by  a  reconventional  demand,  asserts  a  better  right 
to  the  appointment,  the  former  cannot,  by  withdrawing  his  petition,  defeat 
the  demand  of  the  latter.     Succession  of  Gourjon^  433. 

VI.  Intervention. 
34.  Where  an  intervening  party  prays  for  a  dissolation  of  an  injancUon  obtain- 
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ed  by  plaintiflT,  and  for  interest  and  damai^es,  the  plaintiff  cannot,  by  dismiss- 
ing his  suit,  deprive  the  former  of  his  right  to  a  judgment. 

WhiUemore  v.  Walls,  10. 

POLICE  JURY. 

].  A  police  jury  has  no  authority  to  establish  a  new  road  through  the  lands  of 
an  individual  without  compensating  him  therefor,  unless  it  be  shown  that  he 
will  derive  therefrom  something  like  a  commensurate  benefit,  nor  to  compel 
him  to  make  such  a  road  at  his  own  expense.  Per  Curiam :  The  acts  of 
the  Legislature  conferring  the  powers  possessed  by  police  juries  in  relation 
to  public  roads  (acts  of  25  March,  1813,  ^  5  :  22  February,  1817,  ^  3 ;  30 
January,  1834,  ^^  4,  5,  &c.)  cannot  be  understood  as  repealing  the  articles 
of  the  Civil  Code  relative 'to  the  mode  of  expropriating  property,  where  no 
other  mode  of  expropriation  is  pointed  out  by  them.  Art.  489,  which  de- 
clares that  private  property  shall  not  be  taken  for  public  use  without  indem- 
nity, as  well  as  arts.  2604  to  2611,  which  confirm  the  same  principle  and 
point  out  the  mode  of  expropriating  property  when  the  legislature  has  not 
directed  otherwise,  has  a  constitutional  sanction,  and  cannot  be  violated  by 
parochial  legislation,  nor  by  that  of  the  State  itself. 

Police  Jury  of  Jefferson  v.  D^ Hemecourl,  509. 

S.  A  police  jury  is  a  corporation  established  for  the  whole  parish,  and  cannot 
be  sued  in  any  court  the  territorial  jurisdiction  of  which  is  limited  to  a  part 
of  the  parish,  though  the  Parish  Judge,  who  is  ex  officio  president  of  the  jury, 
and  the  clerk  reside  within  the  limits  of  its  jurisdiction,  and  though  the  jury 
itself  meet  and  keep  its  records  at  a  place  within  the  jurisdiction  of  the 
court.  It  has  no  domicil  but  the  parish,  and  must  be  sued  in  a  court  having 
jurisdiction  over  the  whole  parish.  Nor  does  it  make  any  difiference  that 
the  work  for  which  the  plaintiff  seeks  remuneration,  was  done  within  the 
territorial  jurisdiction  of  the  court. 

Berlhaud  v.  Police  Jury  of  Jefferson,  550. 

See  Roads. 

POSSESSION, 

1.  Action  for  damages  for  a  trespass  committed  by  defendants  on  lands  pos- 
sessed by  plaintiffs  as  owners,  and  defence  that  the  lands  belong  to  the  United 
States,  and  that  defendants  entered  thereon  for  the  purpose  of  acquiring  a 
pre-emption  right  thereto  :  Held,  that  the  title  of  one  possessing  as  owner 
cannot  be  subjected  to  investigation  at  the  instance  of  a  mere  trespasser  ; 
and  that  a  party  cannot  be  permitted,  under  pretext  of  an  intention  to  pur- 
chase from  the  United  States,  to  assume  that  land,  in  the  possession  of 
another,  is  public,  and  liable  to  be  entered  on  at  pleasure. 

Bonis  ▼.  James,  149. 

3.  Where  in  an  action  to  recover  certain  slaves  it  is  proved  that  defendant  got 
possession  of  them  illegally  and  fraudulently,  and  was  the  last  person  seen 
Vol.  VII.  77 
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in  possession  of  them,  they  inrili  be  presumed  to  be  still  in  his  possession. 
The  harden  of  proving  that  he  has  parted  with  the  possession  is  on  him. 
Drummond  v.  C(mimissioners  of  Clinton  and  Port  Hudson  Railroad  Com' 
panyj234t, 

PRESCRIPTION. 

1.  Action  to  annal  a  judgment  on  the  groand  of  fraud  on  the  part  of  the  plain- 
tiffin  claiming  more  than  he  was  entitled  to  recover.  There  was  no  proof 
at  what  time  the  alleged  fraud  was  discovered  :  Held,  that  in  the  absence  of 
evidence  that  the  fraud  was  discovered  since  the  date  of  the  original  judg- 
ment, prescription  must  be  considered  to  have  commenced  from  the  date  of 
the  judgment ;  and  that  the  action  is  prescribed  by  one  year  from  that  time. 

Farrar  v.  Peyroits,  92. 

9.  An  action  to  annul  a  judgment  on  th«  ground  of  fraud  must  be  brought  with- 
in a  year  after  the  discovery  of  the  fraud,  (C.  P.  613) ;  and  where  the  de- 
fendant expressly  denies  any  discovery  of  fraud  within  that  time,  the  plain- 
tiff must  prove  it.     Wheat  v.  Union  Banky  94. 

3.  Where,  through  the  negligence  of  an  attorney  in  preparing  a  tableau  of 
distribution  of  the  effects  of  a  succession,  the  administrator  is  made  liable, 
by  its  homologation,  for  an  amount  larger  than  was  really  due  by  him,  and 
proceedings  are  subsequently  commenced  for  correcting  the  error,  after  the 
termination  of  which  the  amount  so.represented  to  be  due  is  collected,  un- 
der execution,  from  the  administrator,  prescription  will  run  in  favor  of  the 
attorney  only  from  the  date  of  the  actual  payment  by  the  administrator. 

Thompson  t.  LobdeU,  369. 

4.  An  action  on  a  judgment  obtained  in  another  State  is  prescribed  only  by 
the  lapse  of  twenty  years,  where  the  judgment  creditor  resides  out  of  this 
State.     C.  C.  3508.     Succession  of  TUghman,  387. 

5.  Afler  a  dilatory  exception  had  been  overruled,  defendant  filed  a  paper  in 
these  words  :  *'  to  the  judge,  &c.  ;  the  answer  of,  &c.  says  that  the  action 
of  plaintiff  is  prescribed,  and  respondent  prays  that  the  petition  be  dismissed, 
with  costs."  Heidi  that  this  must  be  considered  as  an  answer  to  the 
merits  ;  that  though  prescription  may  be  set  up  as  an  exception,  it  may  also 
be  pleaded  as  an  answer,  and  that  the  answer  not  denying  the  allegations  of 
the  petition,  they  were  properly  considered  as  admitted,  and  judgment  cor- 
rectly rendered  for  the  plaintiff  without  further  evidence. 

Macarty  r.  Bureau^  467. 

6.  Pleas  of  the  general  issue  and  prescription  are  not  inconsistent.     Ibid, 

7.  An  action  by  the  stakeholders  against  the  directors  of  a  bank  for  damages 
for  losses  sustained  through  their  negligence,  fraud  or  mismanagement,  is 
prescribed  by  ten  years  from  the  date  of  the  acts  complained  of. 

Percy  v.  White,  513. 

PRESUMPTION. 
See  Evidence,  II. 
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PRIVILEGE. 

1.  AD  the  privileges  and  mortgages  existing  on  property  sold  under  ezeoatloii, 
where  the  debtor  has  no  oiher  property  to  pay  his  debts,  are  transferred 
from  the  property  to  its  proceeds,  the  distribution  of  which  most  be  made  as 
in  case  of  a  concurso,  C.  P.  301,  401,  402«  403.  And  where  a  balance  of 
the  proceeds  of  property  sold  under  execution,  remaining  after  satisfying 
the  plaintiff's  claim,  is  seized  under  a^./a.  by  a  third  person,  the  latter  can 
acquire  no  greater  right  than  if  he  had  seized  the  property  itself. 

Fullon  T.  Her  Husband^  73. 

2 .  So  long  as  money  received  under  an  execution  has  not  been  paid  to  the 
seizing  creditor,  it  is  not  too  late  to  set  up  claims  entitled  to  be  paid  by  pre- 
ference out  of  the  amount.  The  money  represents  the  property  of  which  it 
is  the  proceeds,  and  is  subject  to  the  privileges  and  mortgages  which  exist- 
ed on  it.     C.  P.  401,  402,  403.     WUlis  v.  Her  Husband,  87. 

3.  Action  by  a  physician  for  services  rendered,  and  medicines  fuiaished  to  the 
deceased.  The  evidence  showed,  that  the  disease  for  which  the  latter  was 
treated  was  incurable,  but  that  a  wound  received  during  his  illness,  was  the 
immediate  cause  of  his  death  :  Held,  that  the  physician  was  not  entitled  to  a 
privilege  for  tha  amount  of  his  bill ;  that  such  a  privilege  is  allowed  only 
for  medicines  furnished,  and  services  rendered  during  the  last  sickness , 
(C.  C.  3158)  ;  and  that  by  the  last  sickness  is  meant  that  of  which  the  pa- 
tient^died.    C.  C.  3166.     Succession  of  WhitaAer,  91. 

PROHIBITION. 

Where  the  facts  upon  which  an  application  for  a  prohibition  to  arrest  the  pro- 
ceedings k  an  action  is  based,  appear  from  the  record  of  the  ease  itself^ 
they  need  not  be  supported  by  the  oath  of  the  applicant. 

Berlhand  v.  Police  Jury  of  Jefferson^  650. 

aUASl-CONTRACTS. 

1.  Money  paid  by  the  endorser  of  a  bill  who  had  been  discharged  by  the  laches 
of  the  holder,  in  ignorance  of  his  discharge,  may  be  recovered  back.  C. 
C.  3280.  There  is,  on  his  part,  no  such  natural  obligation  to  pay,  as  can 
prevent  his  recovering  the  amount.  C.  C.  2281.  Per  Curiam :  His  un- 
dertaking was,  to  pay,  provided  the  holder  miade  due  demand  of  the  accep- 
tor, and  gave  him  due  notice  of  non-acceptanee  or  non-payment.  His  ob- 
ligation was  conditional ;  and  when  the  condition  failed,  he  was  under  no 
obligation,  either  natural  or  civil  to  pay. 

Heath  T.  Commercial  Bank,  334. 

2.  To  reclaim  money  paid  on  the  ground  that  it  was  not  due,  plaintiff  must 
show  not  only  that  it  was  not  due,  but  that  it  was  paid  through  error,  and 
that  he  was  under  no  natural  obligation  to  make  such  payment.  C.  C. 
1752,  2279,  2280,  2281.     C.  P.  18.     HiUs  t.  Kemion,  522. 

3.  Plaintiffs,  factors  for  the  sale  of  tobacco,  having  paid  defeudants,  tobacco- 
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iospectOTB  appointed  by  the  State,  a  certain  som  beyond  the  fees  allowed  by 
law,  for  every  hogshead  of  tobacco  inspected  by  them,  reclaimed  the  amount 
alleging  that  it  had  been  illegally  extorted  by  defendants,  who  had  refosed 
to  do  their  duty  unless  it  was  paid.  It  was  proved  that  defendants  had 
given  public  notice,  of  their  willingness,  as  individuals,  to  render  certain 
services  not  prescribed  by  law,  when  requested  by  the  parties  interested,  on 
receiving  an  additional  compensation  for  each  hogshead;  that  plaintiffs 
knew,  when  they  consented  to  pay  such  extra-charge,  that  it  exceeded  the 
amount  allowed  by  law,  and  was  for  service  which  defendants  were  not  re- 
quired to  render  as  inspectors ;  that  this  extra-charge  was  but  a  fair  remu- 
neration for  the  additional  servicea,  which  were  beneficial  to  all  interested  in 
the  tobacco ;  and  that  plaintiffs  had  always  charged  this  extra  compensation 
to  the  owners  of  the  tobacco  by  whom  the  amount  had  been  paid.  There 
was  no  proof  that  the  inspectors  had  ever  refused  to  do  their  duty  unless 
the  extra-charge  was  paid.  Held,,  that  equity  forbidding  that  plaintiffs 
should  profit  by  the  labor  of  the  defendants  without  a  fair  remuneration,  and 
the  consideration  for  which  the  extra-compensation  was  paid  not  being  im- 
moral nor  unjust,  there  was  a  natural  obligation  on  the  part  of  the  plaintiffs 
to  pay,  and  that  no  action  will  lie  to  recover  hack  the  amount.  C.  C.  1760, 
1751,  1762,  2279,  2280,  2281,     C.  P.  18.     Ibid. 

RECONVENTION. 
See  Pleading,  V. 

REGISTRY, 

1.  The  omission  to  register  a  mortgage,  cannot  be  taken  advantage  of  by  a 
purchaser  of  the  mortgaged  property,  who  assumed  the  payment  of  the  debt 
secured  by  mortgage  as  part  of  the  price.     Noble  v.  Cooper,  44. 

2.  No  re- inscription  of  a  mortgage  is  necessary,  where  the  mortgagor  has 
made  a  surrender  of  his  property  and  obtained  a  stay  of  proceedings.  C.'C. 
3326.  Per  Curiam :  The  rights  of  the  creditors  of  an  insolvent  must  be 
acted  on  with  reference  to  their  situation  when  his  bilan  was  filed,  and  all 
proceedings  against  him  stayed.     Bethany  ▼.  His  Creditors,  61. 

3.  The  mortgage  which  the  wife  has  on  the  property  of  her  husband  for  her 
dotal  rights,  is  not  required  to  be  recorded.  C.  C.  3298.  It  secures  the 
amount  of  such  property,  with  legal  interest  from  the  dissolution  of  the  com- 
munity.    Fortier  t.  SlidelU  398. 

RESCISSION. 
See  Sale,  IV. 

ROADS. 

1.  Proceedings  of  police  juries  and  Juries  of  freeholders,  under  the  act  of  12 
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March,  1818,  relative  to  public  roads,  involving  qoestiona  of  police  rather 
tbanof  a  judicial  character,  should  be  sustained  unless  manifestly  unjust. 
Cross  V.  Police  Jury  of  Lafourchs  Interior ^  121. 

5.  The  second  section  of  the  act  of  13  March,  1818,  which  gives  the  right  to 
any  individual  dissatisfied  with  the  decision  of  a  jury  of  freeholders  laying 
out  a  road  through  his  land,  either  as  to  the  course  of  the  road,  or  the  dam- 
ages allowed  to  him,  to  appeal  to  the  District  Court,  does  not  authorize  the 
appellant,  on  his  single  opposition,  and  without  making  any  other  party  than 
the  Police  Jury,  to  contest  the  opening  of  such  road  beyond  the  limits  of  his 
own  property.  Evidence  to  show  that  a  better  route  might  have  been  se- 
lected beyond  his  limits,  is  irrelevant  and  inadmissible  in  a  proceeding  to 
which  the  proprietors  of  the  lands,  over  which  the  road  is  to  pass  are  not 
parties.     Ibid» 

3.  Where  on  an  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a 
road  under  the  act  of  13  March,  1818,  the  jary  to  whom  the  case  is  submit* 
ted  in  the  District  Court,  are  of  opinion,  that  another  route  through  the 
lands  of  the  appellant,  indicated  by  him,  is  practicable  and  reasonably  con- 
venient to  the  public,  and  less  injurious  to  the  appellant,  they  may  substitute 
such  route  for  that  selected  by  the  jary  of  freeholders,  and  order  the  road 
to  be  made  along  it.  Per  Curiam :  As  a  general  rule  the  most  direct  and 
best  route  should  be  selected  ;  but  this  rule  is  subject  to  exceptions,  one  of 
which  is,  that  too  much  injury  should  not  be  inflicted  on  individuals.  Where 
a  direct  course  would  cause  great  damage,  the  road  should  approximate  to 
it  as  near  as  it  can  under  all  the  circumstances.     Ibid, 

4.  On  anaj)peal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road 
through  the  lands  of  the  appellant,  defendants  oflfered  in  evidence  a  petition 
addressed  to  them  by  the  former,  at  a  previous  period,  with  parol  evidence 
to  show  the  action  on  it,  and  the  selection  by  the  appellant,  of  the  route  to 
which  defendants  consented  in  their  answer ;  Held^  that  the  evidence  was 
admissible ;  and  that  if  there  had  been  any  change  in  the  property,  or  in 
circumstances,  calcoiated  to  alter  his  opinion,  it  was  competent  for  him  to 
show  it,  and  thereby  destroy  the  effect  of  the  evidence.    Ibid* 

6.  On  appeal  from  the  decision  of  a  jury  of  freeholders  establishing  a  road, 
under  the  act  of  13  March,  1818,  the  appellant  may  introduce  evidence  to 
prove  that  a  convenient  and  good  road  may  be  laid  out  through  his  lands, 
less  injurious  than  the  one  proposed  by  the  jury.,  though  such  route  was  not 
specially  indicated  in  his  opposition.  So,  evidence  will  be  admissible  oa  his 
part  to  show,  that  the  construction  of  the  road  along  another  route  would 
cost  less  than  the  one  designated  by  the  defendants,  the  law  giving  to  the 
court  and  jury  to  whom  the  appeal  is  submitted,  a  power  of  revision  over  the 
damages  as  weU  as  the  course  of  the  road.    Ibid. 

SALE. 

L  Requisites  and  Proof  of  Sale. 
11.    Warranty  and  Eviction. 
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III.  Rights  and  ObligcUions  of  Vendee. 

IV.  Rescission. 

V.  Judicial  Sales. 

I.  Requisites  and  Proof  of  Sale. 

1.  Where  an  authentic  act  of  sale  contains  an  absolute  assumption  by  the  pur- 
chaser of  a  debt  due  by  the  vendor  to  a  third  person,  a  paper,  signed  by  the 
vendor,  declaring  that  the  assumption  was  not  an  absolute  one,  will  be  inad- 
missible against  such  third  person  to  disprove  the  absolute  character  of  the 
assumption,  unless  the  fact  be  swornrto.     McMichael  v.  Davidson,  53. 

2.  Plaintiff  having  sold  a  tract  of  land  before  her  marriage,  received  certain 
notes  for  the  price.  The  notes  matured  after  her  marriage,  when,  the  pur- 
chaser being  unable  to  pay,  agreed  to  rescind  the  sale,  and  on  receiving  his 
notes,  reconveyed  the  property  to  the  plaintiff.  She  subsequently  resold  the 
property  to  a  third  person,  her  husband  assisting  in  the  sale,  and  receiving 
the  price.  Held,  that  the  re-transfer  made  to  the  plaintiff  by  the  first  pur- 
chaser, cannot  be  viewed  as  a  purchase  made  during  the  marriage  ;  that  the 
land  became  the  property  of  the  petitioner,  in  the  same  manner  as  if  the  first 
sale  had  been  judicially  rescinded  ;  that  she  held  it  by  the  title  she  had  be- 
fore her  marriage,  as  though  no  sale  had  been  made  ;  and  that,  consequent- 
ly, it  never  belonged  to  the  community.     Pulton  v.  Her  Husband,  73. 

3.  Where  a  deed  of  trust  requires  that  public  notice  shall  be  given  for  a  cer- 
tain number  of  days  of  any  sale  made  under  it,  the  particular  day  on  which 
the  sale  is  to  take  place,  must  be  notified  to  the  public  for  the  time  required. 
If  after  such  notice,  the  sale  be  postponed,  new  notice  must  be  given,  for 
the  full  time  required,  of  the  day  to  which  it  is  postponed. 

Tupper  ▼.  Scott,  323. 

See  20,  infra. 

II.   Warranty  and  Eviction. 

4.  A  purchaser  of  real  estate,  sued  for  the  price,  can  only  require  security 
against  the  danger  of  eviction,  where  he  has  reasonable  ground  for  appre- 

'  hendtng  it.     Hearsey  v.  Riddle,  22. 

5.  A  purchaser  at  a  judicial  sale  of  property  on  which  there  exists  a  general 
mortgage,  judicial  or  legal,  against  whom  an  action  has  been  commenced,  or 
who  has  good  reason  to  fear  that  an  action  will  be  commenced  against  him 
by  the  mortgagee,  may  withhold  the  price  until  relieved  from  such  appre- 
hension, or  until  proper  security  be  given  against  the  danger  of  eviction. 
C.  P.  710.     Foriier  v.  Slidell,  398. 

6.  The  vendor  of  a  slave,  cited  in  warranty  by  his  vendee,  against  whom  a 
judgment  is  recovered  by  a  third  person  for  the  slave  and  the  value  of  her 
services  from  judicial  demand,  will  be  responsible  to  his  vendee  for  the 
price  of  the  slave  with  legal  interest  from  the  time  of  such  demand,  but  not 
for  the  value  of  her  services  from  that  time,  as  ascertained  by  ^e  judgment 
against  his  vendee.    Burkett  v.  Lay  ton,  457. 
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III.  Rights  and  Obligations  of  Vendee. 

7.  The  omission  to  register  a  mortgage,  cannot  be  taken  a(| vantage  of  by  a 
purchaser  of  the  mortgaged  property,  who  assumed  the  payment  of  the  debt 
secured  by  mortgage  as  part  of  the  price.     Noble  ▼.  Cooper ^  44. 

6.  Plaintiff  sold  defendants  a  tract  of  land,  for  the  price  of  which  notes  were 
taken  bearing  interest,  at  a  certain  rate,  from  date  until  paid.  The  land  was 
subject  to  a  mortgage  in  favor  of  a  third  person,  and  it  was  stipulated  in  the 
act  of  sale,  that  the  notes  should  remain  with  a  depositary  until  the  vendor 
should  cause  the  mortgage  to  be  released,  and  that  the  notes  should  not  be 
payable  until  such  release.  It  was  admitted  that  the  land  was  capable  of 
producing  revenue  by  being  rented.  There  was  no  attempt  by  the  purcha- 
sers to  relieve  themselves  from  interest  by  depositing  the  price.  Held^ 
that  the  purchasers  knowing  that  the  notes  were  not  to  be  paid  until  the  re- 
lease of  the  mortgage,  and  having  consented  that  interest  should  run  from 
the  date  of  the  contract  until  payment,  the  interest  must  be  paid  as  part  of 
the  consideration  of  the  sale.     Erwin  v.  Crreene,  175. 

0.  Where  real  estate,  capable  of  producing  revenue,  is  sold  for  a  price  payable 
at  a  fixed  period,  and  the  note  of  the  purchaser  is  taken  for  the  price,  with- 
out any  stipulation  as  to  interest,  but  subject  to  the  condition  that  the  note 
shall  remain  on  deposit,  and  the  payment  not  be  demandable  until  the  vendor 
shall  release  a  mortgage  existing  on  the  property,  and  the  purchaser  has 
possession  and  enjoyment  of  the  thing  sold,  legal  interest  will  be  due  on  the 
price  of  the  property  from  the  time  when  the  principal  was  payable.  C.  C. 
1033,  2531.  Though  entitled  to  suspend  the  payment  of  the  price  until  the 
mortgage  be  released,  the  purchaser  could  only  avoid  the  payment  of  in- 
terest by  depositing  the  price.     C.  C.  2537.     Ibid, 

10.  The  rights  of  an  assignee  of  a  deed  of  trust  executed  in  another  State, 
must  be  determined  by  the  conditions  of  the  assignment.  In  proceeding 
under  the  deed  of  trust  he  must  conform  to  the  conditions  on  which  it  was 
assigned  to  him.     Tapper  v.  ScoU,  323. 

11.  Where  it  is  stipulated  in  a  notorial  act  of  sale  that  the  purchaser  may  post- 
pone the  payment  of  a  note  given  by  him  for  the  price  for  a  certain  time 
after  maturity ;  on  paying  interest  annually  in  advance,  and  Ihe  obligor  states 
on  the  face  of  the  note,  which  was  executed  at  the  same  time  as  the  act  of 
sale,  that  he  reserves  to  himself  the  right  to  postpone  the  payment  for  the 
stipulated  time,  the  note  and  the  act  must  be  construed  together,  and  be  con-i 
sidered  as  proving  a  contract  that  the  principal  shall  not  be  exigible  antUthe 
time  to  which  it  was  agreed  that  payment  might  be  postponed,  on  the  pay- 
ment of  interest  annually  ;  and  the  failure  of  the  maker  to  pay  the  interest 
due  for  any  year,  will  not  operate  as  a  forfeiture  of  the  right  to  delay  the 
payment  of  the  principal,  no  such  penalty  being  expressed,  or  implied.  The 
holder  of  the  note  has  only  a  right  of  action,  at  the  commencement  of  each 
year,  for  the  interest  due.     Bacchus  y.  MoreaUy  539. 

See  16, 18,  infra. 
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I  v.  Rescission. 

12.  Action  to  recoyer  the  amount  paid  to  defendants  for  a  treasury  note,  en- 
dorsed by  them  to  plaintiff*'  without  recourse."  It  was  proved  that  plaintiff 
paid  a  premium  for  the  note,  and  that,  after  the  sale,  il  was  discovered  that 
the  note  had  been  redeemed  at  the  Custom  House  and  cancelled,  but  that  it 
had  been  afterwards  purloined,  the  word  **  cancelled*^  which  had  been  writ- 
ten on  it,  extracted,  and  the  note  put  into  circulation.  Held,  that  the  sale 
must  be  rescinded  on  account  of  the  error  of  the  purchaser  as  to  the  sub- 
stance of  the  thing.    Knight  t.  Lanfear,  172. 

13.  A  judgment  creditor  cannot  treat  a  conveyance  made  by  his  debtor  as  null 
and  seize  the  property  so  conveyed,  in  the  possession  of  a  third  person.  If 
the  conveyance  be  illegal  or  void,  he  must  sue  such  third  person  to  annul  it. 
Drummond  t.  Commissioners  of  Clinton  and  Port  Hudson  Railroad  Com- 
pany, 234. 

14.  Defendants  sold  to  a  third  person,  who  occupied  a  building  leased  from 
plaintiff,  certain  boxes  of  merchandize,  for  the  price  of  which  the  purchaser 
gave  his  note  payable  thirty  days  after  date.  The  merchandize  was  deliver- 
ed to  the  purchaser,  and  placed  in  his  shop  in  the  building  leased  from 
plaintiff.  Two  or  three  days  after  the  sale,  the  purchaser  absconded;  but, 
on  the  eve  of  his  departure,  wrote  to  a  third  person  to  deliver  the  merchan- 
dize to  defendant,  and  to  get  back  the  note  given  for  the  price.  Defendant 
took  the  merchandize  from  the  store  of  the  purchaser  and  gave  up  his  note, 
and  resold  the  merchandize.  In  an  action  by  the  landlord  against  defendant 
to  recover  the  value  of  the  merchandize  thus  removed  from  the  premises  : 
Held,  that  the  parties  were  in  a  condition  to  rescind  the  previous  sale, 
and  that  defendant  was  not  liable  to  plaintiff  for  the  value  of  the  merchan- 
dize.    Walden  v.  Parrisk,  245. 

15.  The  fact  that  the  thing  sold  remains  in  the  possession  of  the  yendor  is  & 
badge  of  fraud,  and  throws  upon  the  vendee  the  burden  of  proving  the  reali- 
ty of  the  sale ;  and  this  even  where  the  vendor  has  reserved  to  himself  the 
usufruct,  or  retains  the  possession  by  a  precarious  title.     C.  C.  2456. 

Merritt  v.  Burgess,  434. 

V.  Judicial  Sales. 

16.  The  statement  by  a  sheriff  in  an  act  of  sale,  that  the  property  is  sold  8ub«- 
ject  to  a  general  mortgage  made  in  compliance  with  the  provision  of  the 
Code  of  Practice,  art.  603,  ^  6,  can  impose  no  obligation  on  the  purchaser 
to  which  he  is  not  subjected  by  law.  Per  Curiam :  A  sheriff  has  no  autho- 
rity of  his  own  to  impose  any  burden  on  a  purchaser  beyond  the  provisions 
of  the  law.  Purchasers  at  sales  under  execution,  are  not  personally  bound 
for  anterior  general  mortgages  existing  on  the  property  purchased  by  them. 
They  are  only  liable  to  an  hypothecary  action.    C.  P.  679,  683,  693,  710. 

Fortier  ▼.  Slidell,  398. 

17.  Where  a  purchaser  at  a  judicial  sale  refuses  tq  pay  the  amount  of  a  spe- 
cial mortgage,  which  formed  a  part  of  the  price  and  had  been  left  in  his  hands 
at  the  time  of  the  sale,  on  the  ground  of  the  danger  of  eviction,  and  the  pro- 
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perty  is  resold  at  the  salt  of  the  special  mortgagee,  the  first  sale  becomes 
nail  and  ? oid.    Ibid. 

1 8.  The  Code  of  Practice  does  not  provide  for  the  erasure  of  mortgages  sab- 
seqaent  or  inferior  to  that  of  the  suing  creditor,  where  any  sarplus  remains 
after  paying  his  anterior,  special  mortgage.  Art.  707  directs,  that  if  any  sur- 
plus remain  after  paying  the  suing  creditor,  the  purchaser  shall  apply  it  to 
the  payment  of  any  subsequent  special  mortgages  existing  on  the  property ; 
but  there  is  no  provision  for  a  case  in  which  the  subsequent  mortgages  are 
not  special,  but  general.  In  such  a  case,  the  purchaser  being  bound  for 
nothing  beyond  the  price  of  the  adjudication,  has  a  right,  on  paying  that 
price,  to  have  the  property  cleared  of  all  encumbrances  subsequent  to  that 
of  the  suing  creditor ;  and  as  he  cannot  safely  take  upon  himself  to  decide 
to  which  of  the  subsequent  general  mortgages  the  balance  in  his  hands  is  to 
be  applied,  the  institution  of  an  action  against  the  mortgagees  to  compel  them 
to  establish  their  respective  rights  to  the  surplus  in  his  hands,  and  to  show 
cause  why,  upon  depositing  such  surplus  subject  to  the  order  of  the  court, 
their  respective  mortgages  should  not  be  cancelled,  is  a  safe  and  proper 
course  for  him  to  pursue.     Jlnd. 

19.  No  adjudication  can  be  made  of  property  subject  to  special  mortgages  of 
an  older  date  than  that  of  the  mortgagee  at  whose  suit  it  is  offered  for  sale, 
unless  the  price  bid  exceed  the  aniount  of  the  anterior  mortgages.  O.  P. 
684.     Hills  T.  Jacobs,  406. 

20.  Where  a  bidder  for  property  offered  for  sale  at  the  suit  of  a  mortgagee  re- 
fuses to  pay  the  price  bid  by  him,  on  the  ground  that  a  mortgage  held  by 
him  is  entitled  to  a  preference  over  that  of  the  seizing  creditor,  and  the  she- 
riff in  consequence  refuses  to  complete  the  sale,  the  bidder  cannot  afterwards 
insist  upon  the  sale  as  valid.     J  bid, 

81.  A  police  jury  has  no  authority  to  establish  a  new  road  through  the  lands 
of  an  individual  without  compensating  him  therefor,  unless  it  be  shown  that 
he  will  derive  therefrom  something  like  a  commensurate  benefit,  nor  to  com- 
pel him  to  make  such  a  road  at  his  own  expense.  Per  Curiam :  The  acts 
of  the  Legislature  conferring  the  powers  possessed  by  police  juries  in  rela- 
tion to  public  roads  (acts  of  36  March,  1813,  ^  5 ;  22  February,  1817,  ^  3  ;  30 
January,  1834,  ^^  4,  6,  &c.)  cannot  be  understood  as  repealing  the  articles 
of  the  Civil  Code  relative  to  the  mode  of  expropriating  property,  where  no 
other  mode  of  expropriation  is  pointed  out  by  them.  Art.  489,  which  de- 
clares that  private  property  shall  not  be  taken  for  public  use  without  indem- 
nity, as  well  as  arts.  2604  to  2611,  which  confirm  the  same  principle  and 
point  out  the  mode  of  expropriating  property  wiien  the  legislature  has  not 
directed  otherwise,  has  a  constitutional  sanction,  and  cannot  be  violated  by 
parochial  legislation,  nor  by  that  of  the  State  itself. 

Police  Jury  of  Jefferson  r.  jyHemecourl,  609. 

See  6,  supra. 

* 

Vol-  VIL  78 
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SEaUESTRATION. 

1.  The  sarety  in  a  seqaestration  bond  cannot  be  made  responsible  for  any  in- 
jury to  the  property  seqaestered,  prior  to  the  date  of  the  bond. 

Mc  Michael  ▼.  GiUispi\  13. 

3.  A  sheriff  while  he  retains  possession  of  sequestered  property,  is  bound  to 
take  proper  care  of  it,  and  to  administer  it  as  a  prudent  father  of  a  family 
would  administer  his  own  affairs  ;  and  he  is  entitled  to  a  just  compensatioa 
therefor,  to  be  determined  by  the  court.  C.  P.  263.  C.  C.  2949,  2950. 
Where  slaves  are  sequestered  he  is  authorized  to  make  the  disbursements 
necessary  for  their  preservation,  and  to  put  them  in  a  place  of  safety,  (C. 
P.  659,  661) ;  but  he  cannot  hire  them  out  unless  expressly  authorized  by 
the  court,  with  the  consent  of  both  parties.    C.  P.  662. 

Parkison  t.  Boyle,  82. 

SHERIFF. 

1.  One  who  intends  to  commence  an  action  against  the  sheriff  of  a  parish  in 
which  there  is  no  coroner,  must  provoke  the  appointment  of  one,  the  coro- 
ner alone  having  authority  to  serve  process  on  the  sheriff. 

Jacobs  T.  Ducros,  115. 

2.  A  sheriff  who  pays  over  money  in  violation  of  an  injunction  served  upon 
him,  will  be  responsible  to  the  plaintiff  in  the  injunction  for  the  amount. 

Randall  v.  Parkison,  134. 

3.  Bonds  received  by  a  sheriff  in  his  official  capacity  should,  on  his  ceasing 
to  act  as  such,  be  delivered  to  his  successor.     Simpson  v.  Allain,  500. 

See  SEaUESTRATION,  2. 

SHIPPING. 
See  Carriers.    Evidence,  23» 

SLAVE. 

In  an  action  instituted  by  one  held  as  a  slave  to  establish  his  right  to  freedom, 
the  only  issue  which  can  be  presented  is  liber  vel  non.  Plamtiff  cannot  con- 
test the  title  of  the  defendant  but  by  establishing  his  own  right  to  freedom. 
A  slave  is  incapable  of  appearing  in  court  for  any  other  purpose  than  that 
of  claiming  his  freedom.     Lewis  v.  Cariwright,  186. 

STATEMENT  OF  FACTS. 
See  Appeal,  12, 13. 

STATUTES  CITED,  EXPOUNDED,  &c. 
I.  Statutes  of  the  United  StaUs. 
II.  Statutes  of  the  State. 
III.  Statutes  of  Alabama, 
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I.  Statutes  of  the  United  States. 
1799,  March  3,  ^  65.  Duties  on  imports  and  tonnage.    Toole  v.  Durand^  363. 

1812,  April  8,  ^  1.  Admitting  Louisiana  into  the  Union.  States ,  Ful/er/on, 3 10. 

II.  Statutes  of  the  State. 

1808,  March  25.  Relief  of  Insolvent  Debtors  in  actual  custody.    Jacobs  v. 

Bogart,  162. 
-^-—  31,  ^  5.  Attorneys  at  Law.     Thompson  v,  Lobdell,  369. 

1813,  February  10,  ^  21.  Attorney  General.     Slate  v.  WiUiams,252, 
March  25,  ^  5.  Police  Jury.     Police  Jury  of  Jefferson  v.  D^Heme- 

court,  509. 

28,  ^  8.    Fees  of  Notaries.    State  t.  Atchafalaya  Railroad  and 

Banking  Company,  198. 

1816,  March  20.  Inspection  of  Tobacco.     Hills  v.  Kemion,  522. 

1817,  January  29,  ^  1.  Importation  of  Slaves  from  other  States.     State  t. 

Wtlliams,  252. 

1817,  February  20.  Voluntary  Surrender  of  Property.   Jacobs  t,  Bogarl,  163. 
22,  ^  3.  Police  Jury.      Police  Jury  of  Jefferson  v.  D^Heme- 

courts  509« 

1818,  March  6,  ^  2.  Inspection  of  Tobacco.     Hills  v.  Eemion,  522. 

— ^^^^—  12.  Roads.     Cross  v^  Police  Jury  of  Lafourche  Interior^  121. 

19,  §  10.     Punishment  of  persons  failing  to  pay  fines.     State  v- 

Williams,  252. 

1819,  March,  6,  ^  1.  Inspection  of  Tobacco.     Hills  ▼.  Kemion,  522. 

1820,  — — - 17.  Relief  of  debtors  confined  in  jail.     Ex  parte  Powell,  241. 
1823, 27,  ^  2.  Competency  of  Witnesses.     Dupeux  t.  His  Creditors, 

242.    Macarty  v.  Roach,  357. 

1826, 16,  §  14.  City  Court  of  New  Orleans.    Jacobs  v.  Ducros,  115. 

1827,  — —  13.  Protest  of  Bills  and  Notes.     Carmena  v.  Doherty,  57.   Union 

Bank  V.  Penn,  79.     Palmer  v.  Lee,  537. 
1830,  — —  15,  ^  10.  Mortgage  on  real  estate  of  sheriffs  and  tax  collector 8« 
Cain  V.  Bouligny,  159.  .« 

1832, 16.  Criminal  Court  of  First  District.     State  v.  Williams,  252. 

— ^  April  2,  ^  8.  Prosecutions  by  Indictment  or  Information.     Ibid* 

X833, 1,  ^  33.  Charter  of  Commercial  Bank  of  New  Orleans.     Gerl  v. 

Commercial  Bank,  188. 

^  24.  Charter  of  Citizens  Bank  of  Louisiana.     Citizens  Bank 

T.  Buisson,  506. 

1834,  January  30,  ^^  4,  5.  Police  Jury  of  Jefferson.    Police  Jury  of  Jefferson 

T.  D'Hemecourt,  509. 

1835,  April  2.  City  Court  of  Lafayette.     Cain  ▼.  Bouligny,  159.     Berlhaud 

?.  Police  Jury  of  Jefferson,  550. 
1837,  March  13.  Voluntary  Surrender  and  Settlement  of  Suocessions.  Jacobs 
V.  Bogart,  162. 

■  ^  3.  Succession  of  Peytavin,  477. 

: ^  6, 7.  Succession  of  Williams,  4A^ 
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1839,  March  30,  ^  13.  Interrogfatories  to  Third  Fetnom  under  a  fi.  /j.     Simp- 
son  V.  AUainy  500. 

^  20.  Surety  on  Appeal  Bond.     SauLet  r.  Trepagmer^  927. 

Clinton  and  Port  Hudson  Railroad  Company.    Drum- 

Tiidnd  V.'  Commission's  of  Clinton  end  Fort  Hudson 
Railroad  Company,  234. 

1840, 28,  ^^  6,  6.  Insolvent  debtors.    Ex  parte  Powell,  241. 

April  2.  City  Court  of  La%ette.    Berthaud  y.  Police  Jury  of  Jefferson, 

550. 

1841,  February  10,  ^  10.  Seizures  by  sheriffs  in  parish  of  Orleans.     Simpson 

T.  Attain,  500. 

^  17.  Juries  in  Courts  in  New  Orleans.    Daniels  t.  An- 

drews,  160. 

March  8.  Clinton  and  Port  Hudson  Railroad  Company.    Drummond  t. 

c  ommissioners  of  Clinton  and  Port  Hudson  Railroad  Com- 
pany,  234. 

Prosecutions  in  Criminal  Court  of  First  District.     Slate  r. 

WiUiams,  262. 

1842,  February  5,  ^  3.  Reviving  charters  of  banks  in  New  Orleans.   Planche 

V.  Roy,  453. 
March  14,  ^^  12,  13.  Liquidation  of  banks.     State  ▼.  Atchafalaya  Rail- 
road and  Banking  Company,  198. 
■  16.  Successions.     Succession  of  Hart,  534. 

26.  Clinton  and  Port  Hudson  Railroad  Company.    Drummond  v. 

Commissioners   of  Clinton  and  Port  Hudson  Railroad 
Company,  234. 

1843,  March  27.  Providing  for  support  of  the  Charity  HospitaL     State  ▼. 

Fuller  ton,  210. 

April  5,  J  1.  City  Court  of  Lafayette.     Berthaud  v.  Police  Jury  of 

Jefferson,  550. 

1844,  February  19.  Amending  art.  2301  of  Civil  Code  respecting  offences 

and  quasi*offences.     ViUerc  v.  Chrater,  203. 

IIL  Statutes  of  Alabama. 
1836,  January  10,  (^  3,  4.  Execution  of  Judgments.     Succession  of  Tilgh- 
man,  387* 

SUBROGATION. 
See  Mortgage,  11. 

SUCCESSIONS. 

I.  Jurisdiction  in  Matters  of  Succession. 

II.  Executors  and  Administrator  j. 
IIL  Claims  against  Successions. 
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IV.  Sale  of  Property  of  Successions, 

V.  Heirs  and  Legatees. 

I.  Jurisdiction  in  Matters  of  Succession. 

1.  When  the  heirs  of  a  SQCcession,  being  of  age,  have  accepted  it  ancondition- 
a]]y,  or,  being  minors,  have  come  into  possession  of  it  as  beneficiary  heirs 
after  the  administration  has  legally  terminated,  they  most  be  sued  in  courts 
of  ordinary  jurisdiction  for  any  debts  due  by  the  succession.     C.  P.  996. 

SeZ/v.  Morris,  24. 

5.  Whenever  a  succession  is  accepted  with  benefit  of  inventory,  and  minors 
cannot  accept  in  any  other  way,  it  must  be  administered  as  a  vacant  estate, 
under  the  authority  of  the  Probate  Court ;  and  all  claims  against  it  must  be 
sued  for  in  that  court,  against  the  administrator  appointed  to  settle  it. 

Ibid. 

3.  District  Courts  have  jurisdiction  of  an  action  by  heirs  to  compel  the  trans- 
fer to  them  of  stock  owned  by  the  deceased  where  there  are  no  debts  doe 
by  the  succession.  Per  Curiam  :  Such  a  case  is  not  one  of  those  enume- 
rated in  arts.  924,  925  of  the  Code  of  Practice  as  coming  exclusively  under 
the  power  and  jurisdiction  of  Courts  of  Probate,  which  being  of  limited  and 
special  jurisdiction  cannot  take  cognizance  of  matters  which,  though  relat- 
ing to  a  succession,  are  not  placed  by  law  under  their  immediate  control 
and  jurisdiction.     Le  Page  v.  Gas  Light  and  Banking  Company ^  183. 

II.  Executors  and  Administrators, 

4.  A  natural  tutor  is  entitled  to  administer  the  property  of  his  children  without 
giving  security,  (C.  C.  327,  330) ;  but  he  cannot  administer  upon  a  succes- 
sion opened  in  their  favor,  without  having  been  appointed  administrator,  and 
giving  security  as  any  other  individual.  C.  C  1037.  It  is  only  afler  such 
an  appointment  that  he  can  be  considered  as  the  representative  of  the  suc- 
cession, and  be  sued  as  such  in  the  Court  of  Probates  for  the  debts  due  by 
the  estate.     Self  v,  Morris ^  24. 

6.  Any  creditor  of  a  succession  administered  under  the  supervision  of  a  Court 
of  Probates,  may,  at  any  time,  compel  the  administrator  to  render  a  full  and 
perfect  account  showing  the  true  situation  of  the  succession,  and  to  make  a 
distribution  of  the  funds  in  his  hands,  according  to  a  tableau  of  distribution, 
to  be  homologated  by  the  court,  after  due  notice  to  all  the  creditors.  C.  C. 
1059  to  1058, 1167  to  1170.  C.  P.  1053  to  1055.  Act  13  March,  1837, 
^  6,  7.     Succession  of  Williams^  46. 

6.  An  account  rendered  by  an  administrator  of  a  succession  cannot  be  homo- 
logated ex  parte.  It  must  be  submitted  to  the  court  contradictorily  with  all 
the  creditors.    Ibid. 

7.  An  administrator  is  entitled  to  credit  for  payments  made  by  him  to  credi- 
tors of  the  succession,  though  without  authority  from  the  Court  of  Probates, 
where  the  sums  paid  do  not  exceed  the  amounts  which  the  creditors  were 
entitled  to  receive.    Jhid. 
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8.  Thfl  account  rendered  by  an  administratrix  shonld  show  thst  everything  on 
the' inventory  has  been  sold  or  otherwise  accounted  for,  or  it  should  not  be 
homologated.     Succession  of  Kendrick,  138. 

9.  Notice  to  the  parties  interested  must  be  given  before  any  order  can  be 
made  homologating  a  tableau  of  distribution  filed  by  an  administratrix,  and 
directing  the  debts  of  the  succession  to  be  paid  conformably  thereto.     Ibid. 

10.  A  prayer  for  the  removal  of  an  administratrix,  presented  for  the  first  time 
on  an  application  for  a  new  trial,  afler  judgment  overruling  an  opposition  to 
an  account  filed  by  her,  is  too  late.  To  notice  such  a  prayer  on  appeal,  do 
issue  thereon  having  been  made  or  tried  below,  would  be  to  assume  original 
jurisdiction.     Ibid» 

11.  Where  opposition  is  made  to  the  account  presented  by  an  administratrix, 
tho  items  objected  to  must  be  specified,  and  the  grounds  of  objection  briefly 
and  clearly  stated,  that  she  may  have  full  notice  thereof.     Jbid, 

13.  On  a  prayer  for  the  removal  of  an  administratrix  the  grounds  of  the  appli- 
cation most  be  stated  that  she  may  have  notice  thereof.     Ibid. 

13.  Where  one  of  two  persons  designated  by  a  testator  to  act  as  his  executor 
in  a  certain  event,  presents  a  petition  to  the  Probate  Court  to  be  confirmed 
as  eiecutor,  and  makes  the  other  a  party  to  the  proceeding,  and  the  latter 
contests  his  right,  and,  by  a  reconventional  demand,  asserts  a  better  right 
to  the  appointment,'  the  former  cannot,  by  withdrawing  his  petition,  defeat 
the  demand  of  the  latter.     Succession  of  Gourjon,  422. 

14.  The  fact  that  one  named  as  an  executor  has  become  a  bankrupt  since  the 
death  of  the  testator,  and  before  his  application  to  be  recognized  as  such, 
does  not  disqualify  him.  Per  Curiam :  The  law  (C.  O.  art.  1150)  contem- 
plates a  change  in  the  condition  of  the  executor,  after  he  shall  have  entered 
on  the  discharge  of  his  duties,  by  becoming  a  bankrupt,  as  good  ground  for 
removal ;  but  it  does  not  follow  that  he  becomes  legally  disqualified  for  a  fu- 
ture appointment,  by  such  a  change.     Ibid. 

15.  The  third  section  of  the  stat.  of  13  March,  1837,  which  makes  it  the  duty 
of  executors,  &c.  *'  to  deposit  all  moneys  collected  by  them,  as  soon  as  the 
same  shall  come  into  their  bands,  in  one  of  the  chartered  banks  of  this 
State,  or  in  one  of  their  branches,  allowing  interest  on  deposits,  if  there  bo 
one  in  the  parish,  &c.,  and  on  no  account  to  remove  said  deposit  or  any  part 
thereof,  until  a  tableau  of  distribution  is  homologated,  or  unless  ordered  by 
a  competent  court,  &c.,"  under  the  penalty  Df  being  condemned  to  pay  for 
the  use  of  the  estate  twenty  per  cent  per  annum  interest  on  the  amount  not 
80  deposited,  or  withdrawn  without  order,  besides  all  special  damage,  and  of 
dismissal  from  office,  being  highly  penal,  must  be  rigidly  construed.  Where 
there  is  no  bank  in  the  parish  in  which  the  executors  reside  and  the  succes- 
sion is  under  administration,  paying  interest  on  deposits,  the  executors  are 
not  bound  to  deposit  the  funds,  the  object  of  the  law  being  not  so  much  the 
safety  of  the  funds,  as  the  rendering  of  them  productive. 

Succession  ofPeytavin^  477. 
10.  In  proceedings  against  an  executor  to  render  him  personally  liable  for  debts 
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due  to  the  suceesBion  in  conseqaence  ofalleged  neglect,  it  is  for  him  to  ex- 
onerate himself  by  showing  reasonable  diligence.     Ibid. 

17.  The  mere  fact  of  not  bringing  suit  to  recover  a  debt  due  to  the  succession 
is  not  conclusive  proof  of  want  of  due  diligence  on  the  part  of  the  executor. 

Ibid. 

18.  Petition  for  the  removal  of  an  administratrix  for  failing  to  comply  with  the 
6th  sect,  of  the  stat.  of  16  March,  1842,  which  provides  that  *'  whenever 
the  testamentary  executor  or  other  administrator  of  a  succession  shall  suffer 
ten  days  to  elapse  after  his  confirmation  or  appointment,  without  having 
either  qualified,  or  caused  an  inventory  to  be  at  least  begun,  the  Judge  shall 
forthwith  and  ex  officio  appoint  a  successor."  The  judgment  appointing  the 
administratrix  was  signed  on  tho  25  September,  and  on  the  6  October,  she 
was  sworn,  and  obtained  an  order  for  an  inventory.  On  the  Uth  of  October 
petitioner  applied  for  her  removal.  Held^  that  not  having  qualified  before  or 
on  the  5th  of  October,  when  the  ten  days  expired,  the  Judge  might  in  his 
discretion,  have  afterwards  refused  to  allow  her  to  do  so,  bat  that  having  per- 
mitted her  to  take  the  oath  on  the  6th,  it  was  too  late  afterwards  to  object 
that  she  had  not  qualified  sooner ;  and  that  the  statute  does  not  require  that 
both  the  oath  should  be  taken  and  the  inventory  begun  within  the  ten  days. 

Succession  of  Hart^  534. 

III.  Claims  against  Successions. 

19.  Where  presumptive  heirs  remain  in  possession  of  an  estate,  without  having 
accepted  it  or  made  an  inventory,  persons  holding  claims  against  it  must  cite 
them  to  declare  whether  they  accept  or  renounce  the  succession.  C.  C. 
1029.  If  they  declare  that  they  accept,  or  are  silent,  or  make  default,  they 
shall  be  considered  to  have  accepted  as  unconditional  heirs,  and  may  be  sued 
as  such,  (C.  C.  1030) ;  but  this  provision  does  not  apply  to  minors,  who  can- 
not accept  an  inheritance  purely  and  simply.  If  the  heirs  of  age  declare 
that  they  wish  to  take  the  benefit  of  inventory,  and  to  have  delay  for  delibera- 
ting, or  if  the  heirs  are  minors,  who  cannot  accept  otherwise,  the  judge  must 
cause  an  inventory  to  be  made,  and  appoint  an  administrator  to  manage  the 
property.  C.  C.  1031,  1032, 1034  to  1040.  The  administrator  thus  ap- 
pointed has  the  same  powers,  and  is  subject  to  the  same  duties  and  liabili- 
ties, as  the,  curator  of  a  vacant  estate.  C.  (J.  1042.  C.  P.  992,  994.  If, 
afler  the  expiration  of  the  delay  for  deliberating,  the  heirs  declare  that  they 
are  not  willing  to  accept  the  succession  but  with  the  benefit  of  inventory,  the 
administrator  shall  proceed  to  liquidate  and  settle  the  affairs  of  the  succes- 
sion, and  the  balance,  after  the  payment  of  the  debts,  will  belong  to  the  heirs. 
C.  C.  1051.  Selfv.  Morris,  24. 
SO.  A  judgment  pronounced  in  another  State  by  a  court  of  competent  jurisdic- 
tion, against  an  administrator  appointed  to  represent  a  defendant,  who  died 
pendente  lite,  and  afier  answering,  ascertaining  the  balance  due  by  the  de- 
ceased on  the  settlement  of  a  partnership,  in  the  absence  of  any  proof  that 
such  judgment  is  not  as  valid  by  thalaws  of  the  State  in  which  it  was  pro- 
nounced as  if  rendered  against  the  heirs  themselves,  is  prima /acie  evidence 
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against  the  aaccession  in  this  State,  and  safficient  to  aoppoit  a  jodgment  by 
default.  Const.  U.  S.  art.  4,  s.  1.  C.  P.  122.  Per  Curiam:  We  are  not 
prepared  to  say,  that  it  is  conclusive  against  the  heirs  or  ezecotor  here. 

Tait  V.  Lewis,  206. 

21.  Although  the  distinct  interest  of  the  wife,  or  of  her  representatives,  attaches 
at  the  time  of  the  dissolution  of  the  marriage,  subject  to  the  right  to  renounce 
and  be  exonerated  from  the  payment  of  the  community  debts,  they  can  claim 
nothing  fr^  the  community  until  such  debts  are  paid.  No  action  can  be 
maintained  by  them  for  the  half  of  the  price  of  any  specific  property  ac- 
quired during  the  marriage,  where  it  is  not  shown,  by  a  liquidation  of  the 
community,  that  there  are  any  gains  to  be  divided.     Fortier  y,  Slidell,  398. 

See  1,  2,  5,  supra.    28,  infra, 

IV.  Sale  of  Property  of  Successions. 

22.  Lands  belonging  to  a  succession,  though  situated  in  another  parish,  may 
be  sold  by  the  probate  judge  of  the  parish  in  which  the  saccession  is  opened. 

Chaney  ? .  Gray^  144. 

V.  Heirs  and  Legatees. 

23.  As  a  succession  opened  in  favor  of  minors  can  be  accepted  for  them  only 
with  benefit  of  inventory,  it  cannot  be  said  to  be  their  property,  and  does  not 
legally  conle  into  their  poesession,  until  it  has  been  duly  administered,  when, 
whatever  may  remain  after  the  payment  of  debts,  will  fall  under  the  ad- 
ministration of  their  tutor.  C.  O.  1051.  Arts.  327  and  330  of  the  Civil 
Code  provide  only  for  the  administration  of  the  separate  and  exclusive  pro- 
perty of  minors,  in  which  no  other  person  is  interested.     Self  v.  Morris^  24. 

24.  Where  a  debtor  of  a  succession  becomes  entitled  to  the  succession  by  in- 
heritance from  the  heir,  his  debt  will  be  extinguished  by  confusion  only  to 
the  amount  remaining  after  the  payment  of  all  the  debts  of  the  estate.  C.  C. 
2214.  If  the  debts  are  unpaid,  the  executor  may  recover  from  the  debtor 
the  amount  necessary  to  pay  ihem :  or  if  they  have  been  discharged  by  ad- 
vances made  by  the  executor,  he  may  recover  from  the  debtor  the  amount  of 
such  advances,  the  debt  of  the  latter  being  extinguished  only  to  the  amount 
coming  to  him  from  the  succession  after  the  payment  of  all  its  debts. 

Brunetti  ▼.  BamaU,  117. 

25.  An  attorney  in  fact  appointed  by  the  natural  tutrix  of  minor  heirs  residing 
abroad,  cannot  represent  the  heirs  in  the  settlement  of  the  succession  of 
their  father,  opened  in  this  State,  where  the  property  left  by  the  deceased 
was  held  in  community,  and  the  natural  tutrix  as  surviving  apouse,  has 
rights  which  must  be  exercised  contradictorily  with  the  minor  heirs.  In 
such  a  case,  an  attorney  mast  be  appointed  to  represent  the  absent  heirs. 
C.  C.  1654.  Per  Curiam :  If  the  natural  tutrix  were  present,  having  rights 
to  exercise  contradictorily  with  the  minor  heirs  she  could  not  represent 
them ;  an  under-tutor  alone  oonld  act  for  them.    C.  C.  301. 

Succession  ofDelAxardi^  167. 
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36.  The  heir  ftoqoiree  the  aucceasion  of  the  person  from  whom  he  inherits  im- 
mediately after  the  death  of  the  latter.  This  right  is  vested  in  him  by  opera- 
tion of  law  alone,  before  he  has  taken  any  step  to  put  himself  in  possession. 
One  of  its  effects  is  to  authorize  him  to  institute  any  action  which  the  de- 
ceased had  a  right  to  institnte,  and  to  prosecute  those  already  commenced. 
C.  C.  934, 935,  936,  939.  He  cannot  be  required,  in  order  to  authorize  him 
to  sue,  to  show  that  he  has  been  recognized  as  heir,  and  put  in  possession 
of  the  estate  by  a  decree  of  the  Court  of  Probates  of  the  place  where  the  suc- 
cession was  opened.  All  that  can  be  required  of  him  is  to  furnish  satisfac- 
tory evidence  of  his  right  to  inherit.  The  recognition  of  the  heir  by  the 
Probate  Court  is  only  required  where  he  seeks  to  compel  a  curator,  executor 
or  administrator  to  render  an  account.    C.  P.  1000,  1001,  1002,  1003. 

Le  Page  v.  Gas  Light  and  Banking  Company^  183. 

97.  Where  the  remaipder  of  an  inheritance,  after  deducting  the  amounts  re- 
ceived by  some  of  the  children  from  their  father  as  an  advance  npon  their 
hereditary  shares  in  his  succession,  but  not  declared  to  be  an  advantage  or 
extra- portion,  is  not  sufficient  for  the  legitimate  portion  of  the  other  child- 
ren, including  in  the  estate  of  the  deceased  the  property  which  the  children 
who  have  received  such  advance  would  have  collated  had  they  become 
heirs,  the  latter,  though  they  have  renounced  the  succession,  will  be  obliged 
to  collate  to  the  amount  necessary  to  complete  such  legitimate  portion.  C. 
C.  1315.  The  fact  that  the  other  heirs  have  accepted  the  succession  with 
the  benefit  of  inventory,  does  not  affect  their  right  to  claim  such  collation. 
Had  they  accepted  unconditionally  they  would  have  become  personally  lia* 
hie  to  the  creditors  of  the  succession,  to  whose  advantage  alone  the  colla- 
tion would  have  enured.  The  obligation  to  collate  is  founded  on  the  equali- 
ty which  should  prevail  among  heirs  called  upon  to  divide  the  succession  of 
their  father,  mother,  or  other  ascendant,  and  on  the  presumption  that  what- 
ever has  been  given  to  a  part  of  them  was  so  given  as  an  advance  npon 
what  they  might  one  day  expect  from  the  succession  of  the  donor.  C.  C. 
1307,  1309, 1312,  1313,  1491,  1735.     Grandchamps  v.  Delpeuch,  429. 

38.  Where  a  father,  who  while  solvent,  had  made  advances  to  some  of  his 
children  npon  their  hereditary  shares  in  his  succession  but  not  as  extra-por- 
tions, dies  insolvent,  his  estate,  so  far  as  his  forced  heirs  are  concerned, 
mnst  be  considered  as  consisting  only  of  the  advances  so  made,  and  the  dis- 
posable portion  must  be  calculated  on  their  amount.  But  the  creditors  of 
the  deceased  have  no  right  to  look  to  such  advances  for  the  payment  of 
their  claims  as  the  amounts  so  advanced  did  not  belong  to  their  debtor  at 
the  time  of  his  death.     Ibid, 

39.  Where  some  of  the  children  who  had  received  advances  from  their  father 
upon  their  hereditary  shares  in  his  succession  not  made  as  extra-portions, 
and  who  subsequently  renounced  his  succession,  are  compelled  to  collate  in 
order  to  make  up  the  legitimate  portion  of  the  other  children,  they  can 
claim  only  the  disposable  portion.  Having  renounced  the  succession,  they 
can  claim  no  share  in  the  balance  remaining  after  deducting  each  disposable 
portion.    Ibid. 

Vol.  VII.  79 
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30.  Where  property  acquired  under  a  will  executed  in  another  State  is  broaght 
by  the  legatee  into  this  State,  where  he  dies,  it  must  descend  according  to 
the  laws  of  this  State-  The  right  of  inheriting  property  situated  here  cannot 
be  governed  by  the  laws  of  another  State,  though  originally  acquired  and 
brought  from  that  State.     Penny  v.  Christmas^  481. 

See  3,  19,  supra. 

SUMMARY  PROCEEDINGS. 

The  widow  and  heirs  of  a  surety  on  an  appeal  bond  cannot  be  proceeded 
against  in  the  same  manner  as  the  surety  himself  may  be,  under  the  20th 
sect,  of  the  act  of  20  March,  1839,  amending  art.  596  of  the  Code  of  Prac- 
tice. In  authorizing  the  summary  remedy  provided  by  that  act,  the  legisla- 
ture contemplated  no  other  proceedings  than  those  against  tbe  surety  him- 
self!    Saulet  y.  Trepagnier,  227. 

SUPREME  COURT  OP  THE  UNITED  STATES, 

On  a  question  as  to  the  constitutional  authority  of  Congress,  and  the  conse- 
quent restriction  upon  the  power  of  State  Legislatures,  a  decision  of  the  Su- 
preme Court  of  the  United  States  must  be.  regarded  as  settling  the  law. 

Slate  V.  Fullerton — Re-hearing,  219. 

SURETY. 

1 .  The  surety  in  a  sequestration  bond  cannot  be  made  responsible  for  any  in- 
jury to  the  property  sequestered,  prior  to  the  date  of  the  bond. 

McMichael  ▼.  GiUispie,  13. 

2.  Action  against  defendants,  who  had  guarantied  plaintiffs  against  any  loss 
they  might  sustain  as  sureties  on  bonds  for  the  payment  of  duties,  to  recover 
the  amount  of  certein  bonds  which  they  had  been  compelled  to  pay,  with 
interest.  Held,  that  plaintifib  were  entitled  to  recover  the  amount  of  the 
bonds  paid  by  them,  with  interest  thereon  at  six  per  cent  from  the  time  of 
such  payment.    Act  of  Congress  of  2  March,  1799,  ^  65. 

Toole  V.  Durand,  363. 

See  Sequestration,  1.    Summary  Proceedings. 

TAX. 

The.  statute  of  27  March,  1843,  providing  a  fund  for  the  support  of  the  Charity 
Hospital  of  New  Orleans  directs  the  masters  of  ? essels  and  steamboats  ar- 
riving at  the  city  of  New  Orleans  to  collect,  and  pay  to  the  collector  ap- 
pointed by  the  Charity  Hospital,  the  tax  imposed  by  that  act  on  every  pas- 
senger on  the  vessel  or  steamboat,  under  bis  command,  and  authorizes  the 
masters  of  such  vessel  or  steamboat,  in  case  any  passenger  shall  refuse  to  pay 
said  tax,  to  detain  and  sell  a  sufficient  proportion  of  his  or  her  baggage  for 
the  payment  thereof.     The  statute  imposes  no  penalty  on  the  master  of  any 
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BQoh  Teasel  or  Bteamboat  for  refusing  to  collect  or  pay  OTer  aach  tax.  In 
ao  action  against  the  master  of  a  steamboat  to  recover  the  aroonnt  of  the 
tax  imposed  on  passengers  arriving  on  his  boat  during  a  certain  period, 
which  he  had  refused  to  collect :  Held,  that  the  tax  being  imposed  exclu- 
sively on  passengers,  and  not  on  the  captain,  officers  or  crew  of  the  vessel 
whose  labor  is  necessary  for  navigating  it,  and  who  may  be  regarded  as 
among  the  instruments  of  commerce,  cannot  be  regarded  as  a  regulation  of 
commerce  ;  that  the  enactments  of  this  statute  cannot  be  said  to  be  an  usur- 
pation of  the  power  to  "  regulate  commerce  with  foreign  nations  and 
among  the  several  States"  exclusively  vested  in  Congress  by  the  constitu- 
tion of  the  United  States,  (art.  1,^8)  ;  that  its  provisions  are  not  inconsis- 
tent with  any  law  of  Congress  regulating  commerce ;  nor  is  the  imposition 
of  such  a  tax  prohibited  by  the  first  section  of  the  act  of  Congress  of  8  April, 
1812,  which  provides  as  a  condition  upon  which  the  State  may  be  admitted 
into  the  Union,  that  the  navigable  waters  leading  into  the  Gulf  of  Mexico 
shall  be  common  highways  and  forever  free  to  all  the  inhabitants  of  the 
Union,  without  any  tax,  duty,  toll  or  impost  therefor,  imposed  by  the  said 
State,  that  act  having  no  further  application  since  the  admission  of  Louisi- 
ana into  the  Union  ;  but  that  the  statute,  not  having  imposed  any  penalty  on 
the  master  for  refusing  to  collect  the  tax,  the  court  cannot  supply  the  omis- 
sion, and  condemn  him  to  pay  the  tax  as  a  penalty  for  not  having  complied 
with  the  statute  by  collecting  it  from  his  passengers. 

Slate  T.  FuUertan,  310. 

TESTAMENT. 
See  Donations  Mortis  Causa. 

TUTOR. 
See  Minor. 

TRUST,  DEED  OP. 

1.  In  the  State  of  Mississippi,  in  which  the  common  law  prevails,  a  debtor, 
though  insolvent,  may,  by  a  deed  of  trust,  grant  a  preference  to  a  part  of  his 
creditors ;  and,  having  a  right  to  determine  which  of  them  shall  be  paid,  he 
may  dicUte  the  terms  of  payment.    Lay  son  t.  Rowan,  1. 

2.  In  the  case  of  a  mortgage  or  deed  of  trust,  the  possession  of  the  property 
by  the  mortgagor  or  debtor,  antil  the  sale,  is  not  inconsistent  with  the  deed, 

.  and  raises  no  presumption  of  fraud.    Ibid, 

3.  The  fact  that  one  of  the  parties  for  whose  benefit  a  deed  of  trust  was  execu- 
ted by  an  insolvent,  in  another  State,  is  a  son  of  the  debtor,  does  not  au- 
thorize the  conclusion,  in  the  absence  of  other  proof,  that  the  debt  is  frau- 
dulent.   Ibid. 

4.  A  debt  to  secure  which  a  deed  of  trust  has  been  executed,  may  be  desorib- 
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ed  by  the  name  of  the  debtor,  and  its  amoant  be  left  to  be  ascertained.     Id 
cerium  ett ,  ^od  cerium  reddi  potest.    Ibid. 

5.  It  is  no  objection  to  the  validity  of  a  deed  of  trust  under  the  common  law, 
that  the  cestui  que  trust  is  not  a  party  to  the  deed,  nor  that  the  trustee  is 
not  a  creditor  of  the  debtor  who  executed  it.    Ibid. 

6.  The  rights  of  an  assignee  of  a  deed  of  trust  executed  in  another  State, 
must  be  determined  by  the  conditions  of  the  assignment.  In  proceeding 
under  the  deed  of  trust  he  must  conform  to  the  condiiions  on  which  it  was 
assigned  to  him.     Tupper  v.  Scott,  333. 

7.  Where  a  deed  of  trust  requires  that  public  notice  shall  be  given  for  a  cer- 
tain number  of  days  of  any  sale  made  under  it,  the  particular  day  on  which 
the  sale  is  to  take  place,  must  be  notified  to  the  public  for  the  time  required. 
If,  after  such  notice,  the  sale  be  postponed,  new  notice  must  be  given,  for  the 
fnll  time  required,  of  the  day  to  which  it  is  postponed.    Ibid. 

WARRANTY. 

See  Sale,  IL 


END  OF  VOLUME   VII. 


ERRATA. 

Page  50  line   3  from  top  for  Meyrick  substitute  Merrick. 

"  234    "  9   «      "    "    annul  to  ••  annul  it. 

"  410  "  Q  from  bottom  for  present  term         "  October  term  lQ4i. 

"  463  "  18  from     top   for  every                    "  any. 

••  "  «  90    "         "     "     U                         "  the  debt. 

"  465  ^'  10  from  bottom  insert  due  after  debt. 

"  533  '*  17    "    top  for  R.  R.  substitute  R.  H. 
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ARCHBOLD'S  PLEADING  AND  EVIDENCE.  Archbold*s  Summary 
of  the  Law  relating  to  Pleading  and  Evidence  in  CHminal  Cases  :  with  Sta- 
tutes, Precedents  of  Indictments,  &c.  and  the  Evidence  necessary  to  support 
them.  By  John  Jervis,  Esq.  Q.  C.  of  the  Middle  Temple,  Barrister  at  Law, 
with  a  Patent  of  Precedence.  Fifth  American,  from  the  Tenth  London 
Edition  ;  much  enlarged  and  improved.  By  W,  N.  Welshy,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law,  Recorder  of  Chester.     1846. 

ARCHBOLD'S  CIVIL  PLEADING.     A  Digest  of  the  Law  relative  to 
Pleading  and  Evidence  in  Civil  Actions.    By  John  Frederick  Arckbold,  Bar* 
'    rister  at  Law.     Second  American,  from  the  last  London  Edition. 

AMERICAN  CHANCERY  DIGEST.  The  American  Chancery  Digest : 
being  a  Digested  Index  of  all  the  Reported  Decisions  in  Equity,  in  the 
United  States  Courts  and  in  the  Courts  of  the  several  States.  By  John  D. 
Campbell  and  Stephen  Cambreleng*  A  new  Edition,  brought  down  to  the 
present  time.  By  Jacob  Z).  Wheeler,  Counsellor  at  Law.  In  Two  Vols, 
1841. 

ADAMS  ON  EJECTMENT.  A  Treatise  on  the  Principles  and  Practice  of 
the  Action  of  Ejectment,  and  the  resulting  Action  for  Mesne  Profits.  By 
John  Adams,  Sergeant  at  Law.  From  the  Third  London  Edition,  with 
Notes  of  the  Decisions  made  by  the  Supreme  and  Circuit  Courts  of  the  Unit- 
ed States,  and  by  the  Courts  of  the  several  States,  whose  decisions  have 
been  reported  ;  and  Notes  of  Decisions  upon  those  subjects  made  in  the  £n« 
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glisb  Courts,  except  those  cited  in  tlie  text ;  together  with  the  statutory  pro- 
visions in  relation  to  those  actions*  contained  in  the  Revised  Statutes  of  New 
York ;  and  Precedents  of  Entries,  Pleadings  and  Process  adapted  thereto. 
By  John  L.  TiUinghast,  Counsellor  at  Law.  To  which  are  added  Annota- 
tions  and  References  to  the  most  recent  Ametican  Decisions.  By  Thomas 
W.  Gierke,  Counsellor  at  Law.  Carefully  collated,  and  made  to  correspond 
with  the  latest  London  Edition,  corrected  by  the  author :  together  with  ad- 
ditional Notes  and  Decisions  in  the  Courts  of  the  several  States,,  te  the  pre- 
sent time.    By  Williitm  Hogan,  Counsellor  dt  Law.     1846. 

BARBOUR'S  CHANCERY  PRACTICE.  2  Vols.  A  Treatise  on  the 
Practice  of  the  Court  of  Chancery,  with  an  Appendix  of  Precedents.  By 
Oliver  L.  Barbour,  Counsellor  at  Law. 

Mr.  Barbour  has  in  hifl  recent  Treatise  on  the  Practice  of  the  Court  of  Chancery  of  the  State 
of  New  York,  given  a  fall,  clear,  and  concise  view  of  the  practice  of  this  conrt  In  order  to 
make  it  the  more  worthy  and  acceptable  to  the  American  Bar,  he  has  thoroughly  examined 
the  several  English  works  of  Chancery  Practice,  and  gleaned  from  them  such  matter  as  he 
considered  any  way  relevant,  material  and  beneficial  to  the  American  practitioner ;  and 
more  particularly  to  the  late  English  Chancery  Practice,  by  Daniel,  which  he  has  used 
freely,  and  incorporated  such  part  or  portion  of  it  as  he  deemed  essential  or  necessary,  mak- 
ing it  applicable  to  the  Constitution,  Laws  and  Rules  of  the  United  States  Courts,  and  the 
Courts  of  the  State  of  New  York ;  in  one  word,  Ajturieanited  it,  so  that  the  practitioner  in 
either  of  these  courts  will  find  in  Barbour's  Chancery  Practice  an  invaluable  Treatise,  the 
most  complete  of  any  other  book  of  practice  extant  To  which  be  has  added  the  American 
and  English  cases  decided  since  the  publication  of  «  Daniel's  Chancery  Practice."  And 
also  an  Appendix,  containing  precedents  of  every  kind  required  in  a  suit  from  the  commence- 
ment to  its  termination,  approved  of  by  Chancellor  Walworth  and  the  New  York  bar,  and 
considered  by  all  acquainted  with  the  merits  of  the  work  as  a  substitute  for  all  others. 

A  copy  of  a  letter  from  the  Hon,  Lewis  H,  Sandfordt  Vice- Chancellor  of  the  State  of  New 

York. 

New  York,  February  3, 1846. 
Messrs.  Banks,  Gould  &  Co. 

Gentlemen — Mr.  Barbour  kindly  sent  to  me,  some  time  ago,  his  Treatise  on  the  Practice 
of  the  Court  of  Chancery,  with  an  Appendix  of  valuable  precedents. 

I  have  examined  it  with  all  the  interest  one  naturally  feels  in  a  subject  which  his  occu- 
pied so  many  years  of  his  time  and  attention,  and  I  take  great  pleasure  in  saying  that  it  is 
the  most  clear,  full,  and  at  the  same  time,  concise  Treatise  on  Chancery  Practice  which  we 
have  m  this  country. 

It  embraces  all  that  \b  excellent  in  the  late  Treatise  of  Mr.  Daniel  on  the  English  Prac- 
tice, as  well  as  the  valuable  parts  of  the  older  publications  of  Harrison,  Maddock,  Newland 
and  Grant. 

To  the  American  solicitor  it  is  of  course  indispensable,  and  it  supersedes  to  a  great  extent 
the  English  books.  For  to  say  nothing  of  its  containing  all  the  pertinent  English  decisions 
since  Daniel  was  puUished,  it  contains  the  American  Practice,  as  modified  by  our  laws,  and 
established  by  our  courts  and  adjndicatioBS.  And  although  the  English  Chancery  has  in  its 
recent  Orders,  drawn  largely  from  Chancellor  Walworth's  Rules  of  the  New  York  Court  of 
Chancery,  yet  its  orders  and  its  practice  are  in  many  respects  so  difierent  from  our  own,  that 
a  considerable  portion  of  their  books  of  Practice  is  useless  to  us.  Besides,  in  Mr.  Barbour's 
work  there  are  many  heads  of  the  most  ordinary  and  frequent  jurisdiction  of  the  New  York 
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Chancery  fully  deT«loped,  which  are  either  entirely  unknown,  or  of  limited  use  and  difierent 
in  mode  in  the  English  Practice.  Such  are  Judgment  Creditors*  Suits,  Sale  of  Mortgage 
Premises,  Sale,  du;.  Infant  Lands,  Proceedings  respecting  Lunatics,  &c.  Divorce,  Partition, 
and  the  like. 

In  this  State,  therefore,  and  in  most  of  the  States  south  and  west  of  us,  where  the  law 
and  practice  of  £quity  are  in  a  great  degree  identical  with  ours,  I  have  no  doubt  that  Mr. 
Barbour's  Practice  will  he  the  text-book  of  solicitors,  and  the  manual  of  business  in  the 
equity  courts,  and  I  recommend  it  most  heartily  to  the  profession. 

Respectfully  yours,  6lc. 

Lewis  H.  Sandford. 

Extract  of  a  Letter  from  Judge  Story, 

Cambridge,  Nov.  25,  1844. 
*  *  The  work  of  Mr.  Barbour  on  Chancery  Practice,  appears  to  me  entitled  to  high 
approbation  for  its  completeness,  accuracy  and  clear  method.  I  am  persuaded  that  it  must 
(as  it  ought  to)  have  a  very  extensive  circulation  among  the  profession  throughout  the  States 
of  the  Union.  He  seems  to  me  to  have  nearly  exhausted  the  materials,  which  are  appro- 
priate to  American  Practice,  without  having  overlooked  the  importance  of  those  furnished 
by  the  English  Authorities  and  Treatises. 

From  the  Law  Reporter,  June,  1844 

We  are  free  to  confess,  that,  on  first  seeing  this  great  book,  our  prepossessions  vera 
against  it  We  shrunk,  with  something  like  want  of  heart,  from  its  ponderous  size.  It 
seemed  a  sort  of  mare  mngnum,  into  which  we  were  loath  to  enter.  .  But  a  carefal  exami- 
nation of  its  massive  contents,  has  led  ns  to  the  conclusion  that  it  is  a  thorough  collection 
of  the  rules,  principles,  and  cases,  which  illustrate  the  practice  in  chancery,  embracing  the 
results  of  the  English  writers  and  decisions  on  the  subject,  in  conjunction  with  the  adjudica- 
tions in  the  United  States,  particularly  in  New  York,  to  which  State  the  author  belongs. 

But  though  we  cannot  rank  it  high  among  contributions  to  the  science  of  jurisprudencsi, 
still  the  author  deserves  the  thanks  of  all  engaged  in  the  practice  of  chancery,  for  an  impor- 
tant companion  and  guide  in  their  labors.  The  English  treatises  on  the  subject  are  noton- 
onsly  unsatisfactory  to  the  practitioners  in  our  country.  The  treatise  of  Mr.  Hoffmsn  too 
often  fails  to  enlighten  the  path  which  his  English  brethren  have  left  in  obscurity.  The 
present  work  is  larger  and  more  comprehensive  than  any  of  its  predecessors,  and,  in  the 
courts  of  our  country,  will  be  found  to  possess  a  higher  practical  value. 

The  work  is  divided  into  six  books,  for  the  purpose  of  marking  the  several  stages  of  a  suit, 
or  indicating  the  nature  of  the  proceedings  treated  oC  These  books  are  divided  into  chap- 
ters, which  are  subdivided  into  sections. 

«  The  First  Book  describes  the  method  of  instituting  antf  defending  a  suit  in  the  court  of 
chancery,  and  the  mode  of  conducting  it,  from  its  commencement  to,  and  including  the  de- 
cree. 

•*  The  Srcond  Book  details  the  proceedings  subsequent  to  the  decree.  The  various  chap- 
ters of  this  book  describe  the  practice  upon  appeaU,  the  method  of  executing  decrees,  and 
the  proceedings  under  decrees  and  orders,  embracing  issues  at  law,  feigned  issu^,  actions  at 
law,  and  proceedings  in  the  Master's  office. 

"  The  Third  Book  is  a  sort  of  omnium  g^therum^  embracing  various  matters  which  could 
not  well  be  introduced  into  either  of  the  preceding  books,  without  interrupting  the  regular 
chain  of  proceedings.  The  several  chapters  of  this  book  describe  the  points  of  practice  aris- 
ing upon  the  various  interlocutory  applications,  and  other  incidental  proceedings  which,  from 
time  to  time,  occur  in  the  progress  of  a  cause  ;  such  as  motions,  petitions,  affidavits,  injunc- 
tions, ne  exeats,  receivers,  abatement  and  revivor,  &c. 

**  The  Fourth  Book  relates  to  the  difierent  kinds  of  bills ;  the  obieot  of  which  is,  without 
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encroaching  too  much  upon  the  subject  of  pleading,  to  describe  the  peculiar  practice  incideni 
to  such  species  of  bill. 

^*  The  Fifth  Book  embraces  proceedings  in  special  cases,  such  as  suits  by  judgment  cre- 
ditors, suits  relating  to  mortgages,  proceedings  by  and  against  infants,  proceedings  respect- 
ing idiots,  lunatics  and  habitual  drunkards,  bills  for  divorce,  contempts,  partition  suits,  pro- 
ceedings to  prove  wills  in  the  court  of  chancery,  &c. 

"  The  SuTH  Book  relates  to  costs,  the  most  important  branch  of  the  whole  subject,  as  it 
will,  perhaps,  be  considered. 

**  The  first  three  books  are  contained  in  the  first  Tolume,  and  the  remainder  in  the  second. 
The  text,  or  treatise,  is  followed  by  a  coUecliou  of  forms.  These  have  been  collected  from 
▼arious  sources,  and  have  been  prepared  with  great  care,  and  with  a  yiew  to  conciseness. 
They  are  arranged  in  the  same  manner  as  the  treatise,  by  books  and  chapters  correspond- 
ing with  those  in  the  body  of  the  work." 

BARBOUR'S  CRIMINAL  TREATISE.  The  Magistrate's  Criminal  Law  : 
a  Practical  Treatise  on  the  Jurisdiction,  Duty  and  Authority  of  the  Justices 
of  the  Peace  in  the  Slate  of  New  York  in  Criminal  Cases.  Containing 
also  a  summary  of  the  Law  relative  to  Crimes  and  Punishments,  with  an  Ap- 
pendix of  Forms  of  Proceedings.  By  Oliver  L.  Barbour^  Counsellor  at  Law. 
1841. 

From  Judge  Willard, 
I  have  examined  Mr.  Barbour's  Treatise,  and  have  a  high  opinion  both  of  its  plan  and 
execution.  It  embraces  a  subject  of  extensive  importance,  and  will  be  found  eminently  use- 
ful to  those  who  are  entrusted  with  the  administration  of  criminal  law.  As  a  compendium 
of  that  branch  of  our  jurisprudence,  it  will  be  interesting  also  to  the  general  reader.  A  work 
of  this  kind  has  long  been  needed  in  this  state.  No  lawyer  or  magistrate  will  deem  his  li- 
brary  complete  without  it  Mr.  Barbour  has  exhibited  industry  and  discrimination  in  the 
arrangement  of  the  subject,  and  the  selection  of  his  cases  to  support  the  text  It  thus  be- 
comes valuable  as  a  digest  and  book  of  reference.  The  forms  which  are  arranged  in  the 
appendix,  are  sufficiently  comprehensive,  and  are  carefully  prepared.  They  add  much  to 
the  value  of  the  book,  especially  for  justices  and  others,  for  whose  use  they  were  mainly  in- 
tended. 

JOBM  WlLULEO. 

Saratoga  Springe,  January  15,  I84I. 

From  Samuel  Stevens,  Eeq. 

Albany,  January  21, 1841. 
W.  Sl  A.  Gould  &  Co. 

Gentlemen— I  have  perused  with  attention,  and  I  must  add  with  high  gratification,  Mr. 
Barbour's  work  on  criminal  law.  It  is,  I  believe,  the  only  original  work  on  that  branch  of 
the  law  which  has  been  attempted  in  this  state.  So  far  as  my  humble  opinion  can  add  any 
thing  to  the  deservedly  high  reputation  of  the  author  for  industry  and  learning,  it  affords  me 
much  pleasure  to  recommend  this  book  to  the  vrofession,  as  a  work  every  way  worthy  of  the 
important  branch  of  the  law  of  which  it  treats.  The  perspicuous  exposiUon  of  the  principles 
of  criminal  law  ;  the  clear  definition  of  the  varioui  kinds  and  grades  of  offences  ;  together 
with  a  great  variety  of  precedente  for  the  necessary  process  and  proceedings  in  the  Tarious 
stages  of  criminal  prosecution?,  must  render  the  work  invaluable— Indeed,  almost  indispensa- 
ble to  the  magistrate  who  has  not  had  the  advantage  of  a  professional  education. 

Respectfully  and  truly  yours, 

Samuel  Stktkns.     j 
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Fr<m  N.  Hill,  Jr,  Esq. 

Amsterdam,  January  22, 1842. 
Mb»rb.  Wm.  &  A.  Gould  Sl  Co. 

Accept  my  thanks  for  the  opportunity  afforded  me  of  perosing  Mr.  Barbour's  forth-coming 
work  on  criminal  law.  I  have  devoted  considerable  attention  to  it,  and  am  gratified  to  wit- 
ne88*the  snecees  with  which  he  has  explored  this  hitherto  somewhat  neglected  but  eminently 
interesting  and  important  department  of  legal  science.  No  other  American  treatise,  npon  a 
nimilar  plan,  has,  to  my  knowledge,  been  given  to  the  public ;  although  the  absence  of  one 
has  long  been  the  subject  of  regret,  and  the  occasion  of  serious  embarrassment  Mr.  Bar- 
bour can  hardly  be  too  highly  commended  for  having  completely  obviated,  as  I  think  he  has, 
the  deficiency  mentioned.  The  volume  in  question  cannot  fail  to  prove  a  most  valuable  ac- 
quisition to  our  law  libraries  ;  indispensable,  indeed,  to  every  professional  man,  and  magis- 
irate,  whose  duties  call  them  to  participate  in  the  administration  of  criminal  justice. 

Yours,  &c. 

N.  Hill,  Jb. 

BARBOUR'S  LAW  OF  SET-OFF.  A  Treatise  on  the  Law  of  Set-off, 
with  an  Appendix  of  Precedents.  By  Oliver  L.  Barbour^  Counsellor  at  Law. 
1841. 

BEAMES'  NE  EXEAT.  A  brief  view  of  the  Writ  of  Ne  Exeat  Regno, 
with  Practical  Remarks  upon  it  as  an  equitable  Process.  By  John  Beames, 
of  Lincoln's  Inn,  Barrister  at  Law.  First  American  Edition,  with  Notes  of 
the  recent  English  and  American  Decisions.  By  H»  W*  Warner^  Solicitor 
and  Counsellor  in  Chancery. 

BEEBEE'S  QUESTIONS  TO  GRAHAM'S  PRACTICE.  Questions 
adapted  to  Graham's  Practice  of  the  New  York  Supreme  Court ;  and  com* 
prising  an  analysis  of  that  work.     By  Pierre  Oglivie  Beebee,  Student  at  Law. 

BLYDENBURGH  ON  USURY.  A  Treatise  on  the  Law  of  Usury:  tO 
which  are  added  the  Statutes  of  the  several  States  relating  to  Interest  now 
in  force,  together  with  a  Digest  of  all  the  Decisions,  and  an  Index  to  the  Re- 
ported Adjudications  from  the  Statutes  of  Henry  VIII.  to  the  present  time. 
By  /.  W.  Blydenburgh^  Counsellor  at  Law. 

BRIDGMAN'S  CHANCERY  DIGEST.  Vol.  IV.  A  Digest  of  the  Re- 
ported Cases  on  Points  of  Practice  and  Pleading  in  the  Courts  of  Equity  ia 
England  and  Ireland,  and  of  the  Rules  and  Orders  of  the  same  Courts  ;  from 
the  earliest  period  to  the  present  time :  intended  as  a  Companion  to  Bridgman's 
Equity  Digest.    By  R.  O.  Bridgman,  of  Lincoln's  Inn,  Barrister  at  Law. 

CAMPBELL'S  NISI  PRIUS  REPORTS.  Reports  of  Cases  determined 
at  Nisi  Prius,  in  the  Court  of  King's  Bench  and  Common  Pleas,  and  on  the 
Home  Circuit,  from  the  sittings  after  Michaelmas  Term,  48  Geo.  III.  1807, 
to  the  sittings  after  Hilary  Term,  56  Geo.  III.  1816,  both  inclusive.  By 
John  Campbell,  of  Lincoln's  Inn,  Barrister  at  Law.  To  which  are  added 
Notes  referring  to  the  American  authorities.  By  Samuel  Howe,  CoanselI<)r 
at  Law.    In  Four  Vols.  ^  j 
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CHITTY'S  CRIMINAL  LAW.  3  Vols.  A  Practical  Treatise  on  tbe  Crim- 
inal Law,  comprising  the  Practice,  Pleadings,  and  Evidence,  wbicb  occur  in 
the  course  of  Criminal  Prosecutions,  whether  by  Indictment  or  Information : 
with  a  copious  collection  of  Precedents  of  Indictments,  Informations,  Pre- 
sentments, and  every  description  of  Practical  Forms,  with  Comprehensive 
Notes  upon  each  Offence,  the  Process,  Indictment,  Plea,  Defence,  Evidence, 
Trial,  Verdict,  Judgment,  and  Punishment,  By  Joseph  Chitty^  of  the  Middle 
Temple,  Barrister  at  Law.  Fourth  American  from  the  Second  and  last  Lon- 
don Edition,  corrected  and  enlarged  by  the  Author.  With  Notes  and  Cor- 
rections. By  Richard  Peters  and  Thomas  Huntington*  To  which  are  now 
added,  Notes  and  References  to  the  Cases  decided  in  the  Courts  of  tbe  Unit- 
ed  States  and  of  the  several  States,  to  tbe  present  time,  as  well  as  to  tbe  late 
English  decisions.     By  /.  C.  Perkins,  Counsellor  at  Law. 

CITY  HALL  RECORDER.  The  New  York  City  Hall  Recorder,  contain- 
ing Reports  of  the  most  interesting  Trials  and  Decisions  which  have  arisen 
in  the  various  Courts  of  Judicature,  for  the  Trial  of  Jury  Causes  in  tbe  Hall » 
particularly  in  the  Court  of  Sessions.  With  Notes  and  Remarks,  critical 
and  explanatory.  By  Daniel  Rogers,  Counsellor  at  Law.  Commencing 
January,  1616,  and  continued  in  regular  order,  monthly,  to  January,  1822 — 
six  years.    6  Volumes,  bound  in  3. 

Many  of  the  decisioDs  contnined  in  this  work  are  of  vast  importance,  and  were  adjudicat- 
ed upon  by  the  Hon.  Brockholst  Dvinjirston  and  W.  P.  Van  Ness,  of  the  Supreme  Court  of 
tbe  United  States,  and  also  by  the  Hon.  Judges  A.  Spencer,  Smith  Thompson,  W.  W.  Vaa 
Ness  and  J.  Kent,  Judges  of  the  Supreme  Court  of  the  State  of  New  York  ;  but  most  of 
them  during  the  Mayoralty  of  the  Hon.  Jacob  RadcIiflT,  who  was  for  six  years  previous  one 
of  the  Judges  of  the  Supreme  Court  of  the  State  of  New  York. 

Tbe  reader  will  find,  in  addition  to  the  cases  reported  by  Mr.  Rogers,  in  his  City  Hall  Re- 
corder, in  the  back  part  of  his  sixth  volume,  a  collection  of  Cases  which  he  calls  the  "  Spirit 
of  Criminal  Catet,^'  taken  from  the  Reports  of  the  Supreme  Courts  of  the  States  of  New 
York,  New  Jersey,  Massachusetts,  and  Pennsylvania,  with  the  Point9  in  his  work,  from  the 
commencement  to  its  termination.  The  whole  being  alphabetically  arranged  under  their 
appropriate  heads,  constituting  a  general  index  of  criminal  law  in  this  country. 

CLANCY'S  RIGHTS  OF  WOMEN.      A  Treatise  on  the  Rights,  Duties 
and  Liabilities  of  Husband  and  Wife,  at  Law  and  in  Equity.     By  James 
Clancy,  Barrister  at  Law.     Second  American,  from  the  last  l^ndon  Edition. 

COMYN  ON  CONTRACTS.  The  Law  of  Contracts  and  Promises  upon 
various  subjects  and  with  particular  persons,^a8  settled  in  the  Action  of  As- 
sumpsit. In  Three  Parts.  By  Samuel  Comyn,  of  the  Middle  Temple,  Bar- 
rister at  Law.  The  Fourth  American  from  the  last  London  Edition.  Re* 
vised  and  Enlarged  by  the  addition  of  American  and  later  English  Cases. 

CONKLING'S  TREATISE.  A  Treatise  on  the  Organization  and  Jurisdic 
tion  of  the  Supreme,  Circuit  and  District  Courts  of  the  United  SuOes  :  the 
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Practice  of  these  several  Courts  in  Civil  and  Criminal  Cases ;  of  the  Su- 
preme and  Circuit  Courts  on  Writ  of  Error  and  Certificate  of  Division  of 
Opinion ;  and  of  the  District  Courts  in  Cases  of  Municipal  Seizure :  includ- 
ing a  Summary  Exposition  of  the  Law  relating  to  the  Priority  of  the  United 
States,  Imprisoned  Debtors,  the  Remission  of  Penalties  and  Forfeitures,  and 
Naturalization.  To  which  is  added  an  Appendix,  containing  the  Rules  of 
the  Supreme  Court  of  the  United  States  ;  the  Rules  prescribed  by  the  Su. 
preme  Court  to  regulate  the  Practice  of  the  Circuit  Courts  in  suits  in  Equity, 
and  the  Rules  of  the  Circuit  and  District  Courts  for  the  Northern  District  of 
New  York  ;  and  Practical  Forms.  Second  Edition,  revised,  corrected  and 
much  enlarged.     By  Alfred  CankUng.     1842. 

Extract  of  a  Letter  firom  Judge  Story. 

Cambridge,  May  25, 1843. 
Mnnts.  Gouij>,  Banks  Sl  Co. 

Gentlemen —  *  *  Judge  CoQkling'a  Treatise  on  the  Organization  and  Jurisdiction  of 
the  Courts  of  the  United  States,  is  an  exceedingly  valuable  work  for  the  variety  of  informa- 
tion which  it  contains,  and  the  general  ability  and  accuracy  with  which  it  has  been  drawn 
up.  It  supplies  a  want  hitherto  extensively  felt  in  the  profession,  and  I  cannot  doubt  that 
it  will  possess  a  large  circulation,  as  its  merits  deserve.        •        «        • 

I  am,  with  the  highest  respect. 

Your  obedient  servant, 

JosKPH  Stobt. 

From  the  late  Judge  Thompeon. 
Gentlemen — Be  pleased  to  accept  my  acknowledgments  for  the  Treatise  of  Judge  Conk- 
ling,  on  the  Organization,  Jurisdiction,  and  Practice  of  the  Supreme,  Circuit,  and  District 
Courts  of  the  United  States,  which  you  did  me  the  favor  to  send  me.  It  was  received  dur- 
ing the  sitting  of  the  Circuit  Court,  when  I  had  not  time  to  give  it  that  examination  whick 
1  wished  before  expressing  my  opinion  of  it  I  have  since  examined  it  with  considerable 
attention,  and  think  it  a  work  of  great  merit,  upon  which  much  labor  must  have  been  be* 
stowed  by  the  author.  I  am  aware  of  no  book,  containing  so  accurate  and  extensive  de- 
tails of  the  various  subjects  embraced  within  it.  It  is  a  Treatise,  in  my  opinion,  highly  use- 
ful to  the  public,  and  almost  indispensable  to  professional  gentlemen  who  practice  in  the 
Conrto  of  the  United  Stotes. 

I  am  very  respectfully  yours,  &c. 

Smith  Thom?soii. 
Mebbm.  Gould,  Bamks  6l  Co. 
August  30th,  1842. 

CONSTITUTIONAL  REPORTS  OF  SOUTH  CAROLINA.  Reports  of 
Judicial  Decisions  in  the  Constitutional  Courts  of  the  State  of  South  Caro- 
lina ;  held  at  Charleston  and  Columbia,  during  the  years  1812,  13, 14, 15, 
and  16.  To  which  is  added  two  cases  determined  in  the  Court  of  Equity  in 
the  year  1822.    In  Two  Volumes. 

COURT  RULES.  I.— Rules  and  Orders  of  the  Court  of  Chancery  of  the 
State  of  New  York,  as  reyised  and  established  by  Chancellor  Walworth,  ia 
1844,  with  Precedents  of  Writs,  Orders  and  Bills  of  Costs,  approved  by  the 
Chancellor*    And  Notes  and  Decisions  showing  the  Practical  Construction 
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of  the  Rules.  II.  Rules  and  Orders  or  the  Supreme  Court  of  the  State  of 
New  York,  revised  and  established  by  the  Court  in  May  Term,  1845.  Ill- 
Rules  of  Practice  of  the  Superior  Court  of  the  City  of  New  York.  Reyised 
under  the  direction  of  the  Court,  to  take  effect  in  August,  1843.  IV.  Rules 
and  Orders  of  the  Court  of  Common  Pleas  for  the  City  and  County  of  New 
York.  1846.  V.  Rules  and  Orders  of  the  Court  for  the  Correction  of 
Errors  of  the  State  of  New  York  ;  as  revised  and  established  by  the  Court. 

COWEN'S  CIVIL  TREATISE.  A  Treatise  on  the  Civil  Jurisdiction  of 
Justices  of  the  Peace  in  the  State  of  New  York.  By  Esek  Cowen,  Coun- 
sellor at  Law.  Second  Edition,  revised  by  Sidney  J.  Couxn,  Counsellor  at 
Law.  Third  Edition,  brought  down  to  the  present  time.  By  Oliver  X.  Bar* 
hour,  Counsellor  at  Law.    In  Two  Volumes. 

COWEN'S  REPORTS.  9  Vols.  Reports  of  Cases  argued  and  determined 
in  the  Supreme  Court  for  the  Trial  of  Impeachments  and  the  Correction  of 
Errors  of  the  State  of  New  York.  By  Esek  CotDen,  Counsellor  at  Law,  and 
Successor  of  Johnson. 

CROWN  CIRCUIT  COMPANION.  The  Crown  Circuit  Companion: 
First  American  Edition ;  into  which  has  been  incorporated  the  work  former- 
ly published  under  the  name  of  the  Crown  Circuit  Assistant.  Both  works 
have  also  been  carefully  revised,  and  such  additions  made  thereto  as  Modem 
Statutes  and  Decisions  have  rendered  necessary. 

DEAN'S  LAW  MANUAL.  A  Manual  of  Law,  for  the  use  of  Business 
Men  ;  containing,  alphabetically  arranged,  the  Legal  Principles  of  most  fre- 
quent application  to  ordinary  Business  Transactions,  together  with  References 
to  the  Authorities  sustaining  them.     By  Amos  Dean. 

DENIO'S  REPORTS.  2  Vols.  Reports  of  Cases  argued  and  determined 
in  the  Supreme  Court  and  in  the  Court  for  the  Correction  of  Errors  of  the 
State  of  New  York.  By  Hiram  Denio,  Esq.  Successor  of  Hill,  and  the  con- 
tinuation of  Johnson,  Cowen,  and  Wendell. 

DIGEST  OF  SOUTH  CAROLINA  REPORTS.  A  Digest  of  the  Cases 
Reported  in  the  Constitutional  Courts  of  South  Carolina.  By  a  Member  of 
the  Charleston  Bar. 

EDEN  ON  INJUNCTIONS.  A  Treatise  on  the  Law  of  Injunctions.  By 
the  Hon.  Robert  Henley  Eden,  of  Lincoln's  Inn,  Barrister  at  Law.  Second 
American  from  the  last  London  Edition  :  to  which  is  added  copious  Notes, 
and  References  to  all  the  Decisions  of  the  Courts  of  the  United  States,  and 
of  the  different  States,  on  this  subject.  By  Jacob  D.  Wheeler,  Counsellor  at 
Law. 

EDWARDS  ON  PARTIES  IN  CHANCERY.    A  Practical  Treatise  on 
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Parties  to  Bills  uid  other  Pleadings  in  Chancery :  with  Precedents.    By 
Charhf  EdwardSi  Counsellor  at  Law  and  in  Equity* 

This  work,  Edwards  on  Parties  ia  Chancery,  will,  on  a  close  examination  of  it,  be  found 
one  of  the  most  useful  and  practical  t^orks  td  to  the  variety  and  matter  of  which  it  treats, 
than  aily  other  Work  of  the  kind  extant  It  has  been  prepared  with  great  care  end  accu- 
racy, aad  ean  be  Mlied  dpoii  by  the  profession.  The  numerous  references  are  in  all  respecfts 
applicable  to  the  subjects  referred  to ;  they  are  authentic,  being  selected  from  the  ancient 
and  modarh  reports  and  books  of  practice  of  established  character  and  principles. 

The  precedents  at  the  end  of  the  volume  are  of  the  most  approved  kind,  add  sanctioned  by 
the  court  and  bar  of  this  State ;  many  of  them  are  not  found  elsewhere. 

The  author  has  divided  the  contents  of  his  work  into  eight  heads  or  chapten,  as  follows: 

*'  Chapter  I. — ^General  Rules  and  Principles.  Unnecessary  Parties.  Interested  Persona 
who  may  not  have  been  made  Parties.  Amendments*  Persons  made  Parties  without  their 
knowledge.  Objection  for  want  of  Parties ;  when  and  how  made ;  and  the  effect  of  H. 
Abatement  and  Revivor. 

<'  Chapter  II.— Foreign  Country  and  King'.  Sute.  County.  Town.  Churchwarden. 
Corporation.  Corporate  Body.  Company.  Associated  Member.  Joint  Owner.  Partner^ 
Joint  Tenant.    Tenant  in  Common.    Coparcener. 

••  ChapUr  Iir.— Chancellor  and  Vice-Cbaneellor.  Attorney  General.  CoiftiseL  8di- 
eitor.  Attorney.  SherifE  Receiver.  Arbitrator.  Aoctioneen  Pawner.  Bailee.  Bro. 
ker*    Witness.    Holder  of  a  Copyright 

*'  C/hapter  IV. — ^Assignor  and  Assignee.  Vendor  and  Vendee.  Mortgagor  and  Mortgagee* 
Obligor  and  Obligee.    Surety.    Acceptor,  Endonee  and  Drawer.    Landlord  and  Tenant 

'*  Chapter  V  — ^Administratof  and  Cxecntor^  Helr^  Devisee.  Legatee.  Next  of  Kin. 
Residaary  Legatee.    Annuitant    Dower  Tenant 

'*  Chapter  VI. — ^Baron  and  Feme.  Cestui  que  Trust,  Trustee  and  Appointee*  Creditoi' 
and  Debtoi*.    Principal,  Factor  and  Agent 

<*  Chapter  Vn.— Deaf  and  Dumb.  Infant  Next  Friend.  Guardian.  Ward.  Idiot. 
Lunatic    Comnlittee.    Alien.    Insolvent    Outlaw.    Pauper* 

"  C'hapter  VIII. — Miscellaneous  Cases  and  Principles  reUtive  to  Parties  not  dontained  in 
the  former  Chapters  of  this  Book. 

'<  Appenifix,  containing  Precedenta." 

EDWARDS'  CHANCERY  REPORTS.  3  Void.  Reports  of  Chancery 
Cases  decided  in  the  First  Circuit  of  the  State  of  New  York  by  the  Hon. 
William  T.  McCoun,  Vice-chancellor.  By  Charles  Edtoards,  Counsellor  at 
Law. 

EDWARDS  ON  RECEIVERS.  On  Receivers  in  Chancery,  with  Prece- 
dents. By  Charles  Edukirds,  Counsellor  at  Law,  Author  of  **  Edwards  on 
Parties,^'  and  Reporter  of  the  Vice-chancellor's  Court  of  the  First  Circuit  of 
the  State  of  New  York. 

ELLIOTTS  DIPLOMATIC  CODE.  2  Vols.  The  American  Diplomatic 
Code,  embracing  a  collection  of  Treaties  and  Conventions  between  the  Unit- 
ed States  and  Foreign  Powers,  from  1778  to  1834  ;  with  an  abstract  of  im- 
portant Judicial  Decisions  on  Points  connected  with  onr  Foreign  Relations. 
Also,  a  Concise  Diplomatic  Manual,  containing  a  summary  of  the  Law  of 
Nations,  from  the  works  of  Wicquefort,  Vattel,  Martens,  Ward,  Kent,  Stoiy. 
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Sic.  Sic. :  Diplomatic  Writings  on  Questions  of  International  Law,  nsefvi 
for  Public  Ministers  and  Consuls,  and  for  all  others  having  official  er  com- 
mercial intercourse  with  Foreign  Nations.     Bj  Jonathan  EUioU 

From  ibe  President  of  the  United  StaUe, 

WaahJDgton,  May  17,  1834. 
Sir — My  public  duties  baye  been  too  urgent  to  allow  me  an  opportunHj  to  esamine,  very 
carefully,  the  copy  of  the  American  Diplomatic  Code,  which  yon  were  pleased  to  preaeat  to 
me.  Allow  me  to  say,  howeyer,  after  a  hasty  glance  at  its  contents,  that  I  consider  it  a 
yery  desirable  accession  to  the  library  of  the  statesman.  Not  doubting  that  the  great  mass 
of  important  information  which  it  contains,,  will  entitle  it  to  general  circulation,  1  can  only 
add  the  expression  of  my  hopes,  that  the  labor  and  talent  you  have  bestowed  upon  it«  will 
meet  with  a  suitable  reward. 

X  am,  very  respectfully,  yr.  obt.  servant, 

Amdjiew  Jacksok. 
Jonathan  Elliot,  Esq. 

From  the  Secretary  of  Siaie. 

Washington,  June  30, 1834. 
To  Jonathan  Elliot,  Esq.  Editor  of  the  American  Diplomatic  Code. 

Sir — It  gives  me  pleasure  to  state,  that,  from  the  examination  I  was  able  to  give  to  your 
work,  I  was  satisfied  of  its  yalue  to  those  engaged  in  .the  Diplomatic  service  of  the  United 
States  ;  and,  therefore,  caused  it  to  be  distributed  among  all  our  Diplomatic  Agents,. as  well 
as  to  the  principal  Consuls ;  and  haye,  likewise,  adopted  it  for  the  use  of  the  Department  of 
State. 

I  am,  very  respectfully.  Sir,  your  ob.  aervt 

Louis  HcLbaji. 

From  an  Aeeodate  Juetice  of  the  Supreme  Court  of  the  United  State: 

Washington,  February  15, 1834. 
Dear  Sir — I  baye  run  oyer,  though  you  may  well  suppose  rather  hasiily,  your  American 
Diplomatic  Code.  It  appears  to  me  to  be  a  very  yaluable  work,  for  all  persons  who  desire 
to  have  a  knowledge  of  our  Diplomatic  History,  of  our  Treaties,  and  of  the  general  principles 
of  Public  Law  applicable  to  our  Foreign  Relations.  It  seems  to  me,  also,  almost  indispen. 
sable  for  the  library  of  a  statesman,  and  the  researches  of  a  jurist  It  supplies  a  void  which 
has  been  long  felt  and  lamented ;  and  I  cannot  doubt  that  it  will  obtain  general  saccess  by 
the  fulness,  as  well  as  the  variety  of  iis  important  materials. 

I  am,  very  respectfully,  your  obliged  servant, 

Joseph  Stoev. 
Jonathan  Eluot,  Esq. 

From  a  Representative  in  Congress  from  Pennsylvania. 
Dear  Sir — 1  have  no  doubt  the  American  Diplomatic  Code  will  prove  a  work  of  conve- 
nient reference  to  all  those  who  are  disposed,  or  required,  to  give  their  attention  to  the  Di- 
plomatic Relations  of  the  United  bjtates,  or  to  the  principles  of  National  Law. 
I  am,  very  respectfully,  your  ob.  serv. 

Hon.  BiNNKv. 
J.  Elliot,  Esq.  April  4,  1834. 

ENGLISH  CHANCERY  REPORTS.  18  Vols.  Formerly  condeDsed  bot 
now  re-publiehed  verbatim,  with  Notes  and  References  to  English  and  Ame- 
rican Law.  By  John  A*  Duidap^  Counsellor  at  Law.  Two  English  vo- 
lumes in  each  American :  being  Reports  of  Cases  argued  and  determined 
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in  (he  High  Coort  of  Chanceiy,  the  Roils  Court,  and  the  Yice-Chancery 
Courts  of  England  and  Ireland.    Thej  embrace  the  following  Reports,  viz. : 
Volome  1  contains  Simons  k,  Stuart's  Reports,  Volumes  1  and  2. 
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•ESPINASSE  ON  PENAL  STATUTES. 

A  Treatise  on 

the  Law  of  Ac- 

tions  on  Penal  Statutes,  in  general.      By  Isaac 

*Espinassei 

,  of  Gray's  Inn, 

Barrister  at  Law. 

First  American  from  the  last  London  Edition. 

EWING'S  NEW  JERSEY  JUSTICE.  A  Treatise  on  the  Office  and  Duty 
of  a  Justice  of  the  Peace,  Sheriff,  Coroner,  Constable,  and  of  Executors, 
Administrators,  and  Guardians,  in  which  are  particularly  laid  down  the  rules 
for  conducting  an  action  in  the  Court  for  the  Trial  of  small  causes.  With 
approved  Forms.  By  James  Ewing,  Esq.  late  one  of  the  Judges  of  the  Court 
of  Common  Pleas  in  the  County  of  Hunterdon.  Third  Edition,  revised  and 
corrected.    By  a  Member  of  the  Ban     With  the  New  Constitution  added. 

GRAHAM  ON  NEW  TRIALS.  An  Essay  on  New  Trials.  By  Banid 
Graham^  Esq.  Second  Edition,  revised  and  improved.  By  David  Graham^ 
Jun.  ^  T 
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GRAHAM'S  PRACTICE.^  A  Treatiae  on  the  Practioo  of  the  Supreme 
Court  of  the  State  of  New  York.  By  David  Graham^  Jon.  Coansellor  at 
Law.  Third  Edition,  much  altered,  enlarged  and  improved^  and  brought 
down  to  1846,  with  Forms.     2  Vols. 

HIGHMORE  ON  LUNACY.  A  Treatise  on  the  Law  of  Idiocy  and  Lunacy. 
By  A.  Highmore^  Author  of  the  Law  of  Mortmain,  Excise,  &c.  First  Ame- 
rican from  the  last  London  Edition.  To  which  is  subjoined  ap  Appendix 
comprising  a  selection  of  American  Cases  ;  in  which  some  important  sub- 
ject9  of  thb  Treatise  have  been  investigated  and  new  principles  settled. 

HILL'S  REPORTS.  7  Vols.  Reports  of  Cases  argued  and  determined  in 
the  Supreme  Court  and  in  the  Court  for  the  Correction  of  Errors  of  the  State 
of  New  York.  By  Nicholas  HiU^  Jun.  Counsellor  at  Law,  and  Successor 
of  Wendell. 

HOFFMAN'S  MASTER  IN  CHANCERY.  The  Office  and  Duties  of 
Ma9ter  in  Chancery,  and  Practice  in  the  Master's  Office.  With  an  Appen- 
dix of  Precedents.  By  Murray  Hoffman^  one  of  the  Masters  of  the  Court 
of  Chancery  for  the  State  of  New  York. 

HOPKINS'  CHANCERY  REPORTS.  I  Vol.  Reports  of  Cases  argued 
and  determined  in  the  Court  of  Chancery  of  the  State  of  New  York.  By 
Samuel  Hopkins,  Counsellor  at  Law,  and  Successor  of  Johnson. 

HOWARD'S  PRACTICE  REPORTS.  1  Vol.  Reports  of  Cases  argued 
and  determined  in  the  Supreme  Court  at  Special  Term ;  ^ith  the  Points 
of  Practice  decided,  from  October  Term,  1844,  to  September  'i  erm,  1845. 
By  Nathan  Howard^  Jun.  Counsellor  at  Law,  and  Deputy  Clerk  of  the  Su- 
preme Court. 

HUMPHREY'S  PRECEDENTS.  2  Vols.  A  Collection  of  PracUcal 
Forms  in  Suits  at  Law :  also.  Precedents  of  Contracts,  Conveyances,  Wills* 
&c. ;  and  Proceedings  under  the  Pension,  Patent  and  Naturalisation  Laws 
pf  the  United  States ;  with  Annotations  and  Heferences.  By  Charles  Hum" 
phreys^  Counsellor  at  Law. 

JACOB  AND  WALKER'S  CHANCERY  REPORTS.  ReporU  of  Cases 
argued  and  determiiied  in  the  High  Court  of  Chancery,  during  the  time  of 
Lord  Chancellor  Eldon.  By  Edward  Jacob  and  John  Walker^  of  Lincoln's 
Inn,  Barristers  at  Law.  In  Two  Vols.  First  American  from  the  First 
London  Edition*  With  Notes  and  References  to  American  Cases.  By 
Jlenry  W.  Warner,  Solicitor  and  Counsellor  in  Chancery. 

JOHNSON'S  CASES.  3  Vols.  Reports  of  Cases  adjudged  in  the  Supreme 
Court  of  Judicature  of  the  State  of  New  Yoric,  from  January,  1799,  to  1803, 
inclusive,  together  with  Cases  determined  in  the  Court  for  the  Correction  of 
Errors,  during  that  period.    A  Second  Edition.    With  many  additional  Cases 
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not  included  in  the  former  Edition,  taken  from  tiie  Mannscript  Notes  of  the  late 
Hon.  Jacob  Radcliff,  one  of  the  Judges  of  the  Supreme  Court,  and  associated 
with  the  Hon.  Morgan  Lewis,  James  Kent,  (since  Chancellor  of  the  State,) 
Egbert  Benson,  John  Lansing,  Brockholst  Livingston  and  Smith  Thompson 
— the  two  latter  were  subsequently  appointed  Judges  of  the  Supreme  Court 
of  the  United  States.  With  copious  Notes  and  References  to  the  American 
and  English  Dcjcisions.     By  Lorenzo  B.  Shepard,  Counsellor  at  Law.    1846. 

JOHNSON'S  REPORTS.  11  Vols.  Third  Edition.  With  Notes  and 
References.  Reports  of  Cases  argued  and  determined  in  the  Supreme 
Court  of  Judicature  and  in  the  Court  for  the  Trial  of  Impeachments  and  Cor- 
rection of  Errors  of  the  State  of  New  York.  By  William  Johnson^  Coun- 
sellor at  Law. 

KIRTLAND'S  SURROGATE  AND  ADMINISTRATORS'  AND  EX- 
ECUTORS' GUIDE.  A  Treatise  on  the  Practice  in  Surrogates'  Courts 
in  the  State  of  New  York :  in  two  Parts,  revised  and  corrected,  with  one 
general  Indeic.  with  Forms  adapted  to  the  various  duties  thereof,  under  the 
late  Revised  Statutes  of  the  said  State,  and  the  Amendments  subsequently 
passed,  to  the  fifty.seventh  section,  inclusive  ;  forming  a  complete  system  of 
Practice  ;  including  the  Law  in  Relation  to  the  Powers  and  Jurisdiction  of 
Surrogates'  Courts,  the  Rights  and  Liabilities  of  Executors  and  Administra- 
tors :  taken  from  the  Revised  Statutes,  with  the  Principal  Decisions  in  the 
Courts  of  Law  and  Equity  in  this  State  :  Suits  against  Executors  and  Ad- 
ministrators.  Devisees  and  Legatees.  With  an  Historical  View  of  the 
origin  of  the  Probate  of  Wills,  Granting  Letters  of  Administration,  and  the 
Office  of  Surrogate  in  this  State,  and  under  the  British  Government.  By 
Dorance  Kirtlandy  Surrogate  and  Counsellor  at  Law. 

LAMBERT  ON  DOWER.  A  Treatise  on  Dower  :  comprising  a  Digest  of 
the  American  Decisions,  and  the  Provisions  of  the  Revised  Statutes  of  the 
State  of  New  York.     By  Eli  Lambert 

LAW  OF  FIXTURES.  A  Treatise  on  the  Law  of  Fixtures  and  other  pro- 
perty,  partaking  both  of  a  Real  and  Personal  Nature,  comprising  the  Law 
relative  to  Annexations  to  the  Freehold  in  general,  and  also  Emblements, 
Charters,  Heir  Looms,  Sdc.  With  an  Appendix,  containg  Practical  Rules 
and  Directions,  respecting  the  Removal,  Purchase,  YaluatioUi  &c.  of  Fix* 
tures,  between  Landlord  and  Tenant,  and  outgoing  and  incoming  Tenants* 
By  A.  Amos  and  /.  Ferard,  Barristers  at  Law.  First  American  Edition, 
with  Notes  and  References  to  American  Authorities. 

LAWS  OF  THE  UNITED  STATES.  Yol.  IX.  Laws  of  the  United 
States  of  America  from  the  4th  of  March,  1833,  to  the  3d  of  March,  1839,  in- 
cluding all  the  Treaties  negotiated  and  ratified  within  that  period,  and  seven 
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ral  other  valuable  Docaments  which  have  resulted  from,  or  are  connected 
with,  the  Acta  of  Congress  and  Treaties.  Together  with  Copious  Notes  and 
References.  Volume  IX.  corresponding  with,  and  intended  as  a  conUnoa- 
tion  of  the  Edition  of  Bioren  dc  Co.,  as  published  by  authority  of  an  Act  of 
Congress.     Printed  bj  Authority  of  an  Act  of  Congress. 

LUBE'S  EQUITY  PLEADING.  An  Analysis  of  the  Principles  of  Equity 
Pleading :  containing  a  Compendium  of  the  Practice  of  the  High  Court  of 
Chancery,  and  the  Foundation  of  its  Rules,  together  with  an  Illustration  of 
the  Analogy  between  Pleadings  at  Common  Law  and  in  Equity.  By  D.  G. 
LubCf  of  Lincoln's  Inn,  Barrister  at  Law.  Second  American  from  the  last 
Jjondon  Edition.  With  Notes  and  References  to  American  Cases.  By  /• 
D.  Wkeeler,  Counsellor  at  Law.     1846. 

Extract  of  a  Letter  from  Judge  Story." 

Cambridge,  Nov.  35,  1844. 
MsMRS.  Gould,  Banks  Sl  Co. 

GentlemeD —    *     *     Mr.  Lub^*8  Analysis  of  Eqoity  Pleadings  is  a  very  good    compen- 
diam  of  the  outlines  of  the  science,  and  cannot  fail  to  be  of  nrreat  utility  to  stadents  and 
yoang  practitioners  as  an  introduction,  brief  and  yet  accurate,  to  the  leading  principles.      * 
I  am  with  great  respect, 

Truly  your  obliged  servant, 

JosBPR  Stoet. 

MATHEWS'  PRESUMPTIVE  EVIDENCE.  A  Treatise  on  the  Doctrine 
of  Presumption  and  Presumptive  Evidence,  as  affecting  the  Title  to  Real 
and  Personal  Property.  By  John  H.  Mathews,  of  Lincoln's  Inn,  Barrister 
at  Law.  With  Notes  and  References  to  American  Cases.  By  Benjamin 
Rand. 

MAULE  AND  SELWYN'S  REPORTS.  Volume  VL  Reports  of  Cases 
argued  and  determined  in  the  Court  of  King's  Bench,  with  Tables  of  the 
Names  of  Cases  and  the  Principal  Matters.  By  George  Maule  and  WiUiam 
Selwyn,  of  Lincoln's  Inn,  Barristers  at  Law.  Volume  VI.  Containing  the 
Cases  of  Hilary,  Easter  and  Trinity  Terms,  in  the  57th  year  of  George  III. 
1817. 

NEW  YORK  DIGEST.  A  Practical  Elementary  Digest  of  the  Reported 
Cases  in  the  Supreme  Court  of  Judicature,  and  the  Court  for  the  Correction 
of  Errors  of  the  State  of  New  York ;  together  with  the  Reported  Cases  of 
the  Superior  Court  for  the  City  and  County  of  New  York,  from  the  earliest 
period  to  the  present  time.  Including  Coleman's  Cases,  Caines*  Reports,  3 
Vols.,  Caines'  Cases  in  Error,  2  Vols.,  Johnson's  Cases,  S  Vols.,  Johnson's 
Reports,  20  Vols.,  Cowen's  Reports,  9  Vols.,  Wendell's  Reports,  26  Vols., 
Hall's  Reports,  2  Vols.,  Anthon's  Nisi  Prius,  and  Hill's  Reports,  5  Vols., 
1845.     By  Thomas  W.  Clerks,  Counsellor  at  Law.    In  Two  or  Four  Vols. 

From  Jooofh  Henry  LMmpkin,  LexingtoUf  €Uo. 

Lexington,  July  30, 1841. 
Mkbsbs.  Gould,  Banks  &  Co. 

Gentlemen— I  avail  myself  of  the  fiist  leisart  moment  sinoe  the  receipt  of  the  last  box  of 
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books  which  yoa  forwarded,  iacloding  <*  Clerke'f  Digest,"  of  New  York  Reports,  to  eommo- 
■icate  to  you,  my  opinion  of  ttie  merits  of  this  work.  And  this  I  may  do  in  a  word,  by  re- 
marking, that  it  is  sarpassed  by  no  simitar  publication  ;  and,  so  far  as  I  am  able  to  judge, 
equalled  only  by  Peters'  Digest  of  cases  decided  in  the  Courts  of  the  United  States.  They 
are  both  got  up  pretty  much  upon  the  same  plan. 

By  way  of  testing  its  accuracy,  I  have  referred  to  many  of  the  Reporti  from  which  the 
Digest  was  composed — shaving  the  pleasure  of  owning  all  except  Coleman's  Cases  of  Prac- 
tice, Caines'  and  Hall's  Reports,  and  Anthon's  Nisi  Prios— and  in  every  instance,  have 
found  that  the  principle  has  been  stated  with  the  utmost  fidelity. 

Yous  truly, 

Jos.  H.  LunniN. 

Also,  highly  flattering  recommendations  have  been  received  from  Chancellof  Kent,  Judge 
Bronson,  and  other  distinguished  lawyers. 

PAIGE'S  CHANCERY  REPORTS.  10  Vols.  Repoits  of  Cases  argued 
aDd  determined  in  the  Court  of  Chancery  of  the  State  of  New  York.  Bj 
Alonzo  C  Paige^  Counsellor  at  Law,  and  Successor  of  Hopkins.  Chancel- 
lor and  Vice-chancellors  of  the  State  of  New  York  during  the  time  of  these 
Reports  :  Reuben  H.  Wal worth,  Chancellor.  Vice.  Chancellors — First  Cir* 
cuit :  "William  T.  M'Coun,  Murray  Hoffman,  Lewis  H.  Sandferd  ;  Second 
Circuit — Charles  H.  Ruggles ;  Third  Circuit — John  P.  Cusbman,  Amasa  J. 
Parker ;  Fourth  Circuit— John  Willard ;  Fifth  Circuit^Philo  Gridley ;  Sixth 
Circuit — Robert  Moneli ;  Seventh  Circuit — Daniel  Moselcy,  Bowen  Whit, 
ing ;  Eighth  Circuit — Frederick  Whittlesey. 

PAINE'S  CIRCUIT  COURT  REPORTS.  Reports  of  Cases  argued  and 
determined  in  the  Circuit  Court  of  the  United  States,  for  the  Second  Circuit, 
comprising  the  Districts  of  New  York,  Connecticut,  and  Vermont.  By 
Elijah  Patn«,  Jun.     In  Two  Volumes. 

PETERSDORFF'S  ABRIDGMENT.  A  Practical  and  Elementary  Abridg- 
ment of  the  Cases  argued  and  determined  in  the  Courts  of  King's  Bench, 
Common  Pleas,  Exchequer,  and  Nisi  Prius :  and  of  the  Rules  of  Court, 
from  the  Restoration  in  1660,  to  Michaelmas  Term,  4  George  IV.  With 
important  Manuscript  Cases,  alphabetically,  chronologically,  and  systemati- 
cally arranged  and  translated.  With  copious  Notes  and  References  to  the 
Year  Books,  Analogous  Adjudications,  Text  Writers  and  Statutes,  specify- 
ing what  Decisions  haye  been  Affirmed,  Recognized,  Qualided,  or  Overruled, 
Comprising  under  the  several  Titles,  a  Practical  Treatise  on  the  Difierent 
Branches  of  the  Common  Law.  By  Charles  Pttersdarf,  of  the  Inner  Tem- 
ple.    In  Fifteen  Volumes. 

PETERSDORFF'S  SUPPLEMENT.  Supplement  to  Petersdorff 's  Abridg- 
ment  of  English  Common  Law  Cases,  argued  and  determined  in  the  Courts  of 
King's  Bench,  Common  Pleas,  Exchequer,  and  at  Nisi  Prins :  being  a  Practi- 
cal Abridgment  of  the  Cases  Reported  from  Michaelmas  Term,  4  George  IV. 
to  Hilary  Term,  3  William  IV.    Alohabetically  and  Systematically  arranged 
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under  appropriate  Titles.      By  Elisha  Hammond^  Counsellor  at  Laiv.     la 
Two  Volumes. 

PHILLIPPS'  LAW  OF  EVIDENCE.  A  Treatise  on  the  Law  of  Evf- 
dence.  Fifth  American,  from  the  Seventh  London  Edition.  Bj  S.  March 
PhiUippSt  Barrister  at  Law.  In  Four  Volumes.  With  extensive  Notes 
and  References.  By  Esek  Catoen  one  of  the  Judges  of  the  Supreme  Cowt 
of  the  State  of  New  York ;  assisted  by  Nicholas  HUl,  Joiv.  Counsellor  «C 
Law. 

From  the  Hon.  Joseph  Stoiy. 

Cambridge,  Jaly  24,  I84d. 
Memrs.  GoulD,  Banks  Sl  Co. 

Gentlemen— ^It  was  not  Until  a  few  days  ago,  that  I  bad  the  pleasure  of  knowing,  Iff 
your  letter  of  the  6th  of  July,  from  what  source  1  had  received  a  copy  of  the  new  American 
edition,  published  by  yon,  of  Mr.  Fhillippe'  work  on  Evidence,  in  four  volumes,  which  some 
time  ago  came  to  my  hands.  I  beg  you  now  to  accept  of  my  sincere  thanks,  for  this  most 
acceptable  present.  I  have  long  considered  Mr.  Phillippe'  work  on  Evidence,  as  the  nftost 
thorough,  accurate,  and  able,  that  I  have  ever  seen  ;  and  I  have  used  it  more  const«ntIy 
than  any  other.  The  seventh  edition,  which  you  have  re-published,  has  been  materially 
Improved  by  the  learned  author,  with  the  assistance  of  his  distinguished  friend,  Mr.  Amos. 
Your  Edition,  with  the  very  extensive  and  learned  notes  of  Mr.  Justice  Cowen  and  Mr.  HiU, 
to  the  first  volume,  and  those  of  the  anonymous  editor  of  the  second  volume,  appears  to  me 
entitled  to  a  decided  preference  over  all  others,  for  an  American  Lawyer.  It  seems  to  me 
the  roost  ample,  as  well  as  most  satisfactory  collection  of  principles  and  authorities  upon 
this  most  important  subject,  that  I  have  ever  seen.  I  cannot  doubt  that  it  will  receive  an 
extensive  patronage  from  the  profession,  proportionate  to  its  great  merits. 

1  am  with  the  highest  respect,  truly  your  most  obliged  friend  and  servant, 

Joseph  Stoet. 
From  Thomas  W.  CUrke,  Eoq. 

New  York  Law  School,  May  32, 1843. 
Messrs.  Gould,  Banks  Sl  Co. 

Gentlemen^^In  answer  to  your  question  as  to  the  result  of  my  experience  of  Justice 
Cowen's  edition  of  Fhillipps'  Treatise  on  Evidence,  as  a  text  book,  I  now  state  that  it  has 
exceeded  my  expectations.  You  are  aware,  that  the  interesting  subject  of  Evidence  en- 
gaged nearly  our  exclusive  attention  for  several  months  of  the  session,  thus  having  an  amjile 
opportunity  of  testing  its  merits. 

The  original  work  is  so  well  known,  that  it  is  scarcely  necessary  for  me  to  say,  that  whe- 
ther as  a  text  book  for  students,  or  a  work  of  reference  and  study  for  practitioners,  it  is  un- 
equalled in  precision  of  language,  felicity  of  arrangement,  and  the  general  fidelity  with 
which  the  cases,  illustrating  its  positions,  are  transcribed.  With  respect  to  the  voluminous 
notes  of  Justice  Cowen,~in  every  respect  they  equal  the  text  in  all  the  qualities  which  I 
have  mentioned,  and  surpass  it  in  learning  and  research  ;  showing  certainly  not  less  legal 
acumen,  and  greater  industry, — ^industry  untiring  and  almost  incredible,  when  we  consider 
the  other  avocations  of  the  editor.  Altogether,  I  am  sure*  that  all  who  have  bestowed  ade- 
quate attention  on  this  able  work,  will  unite  with  me  in  pronouncing  it  an  invaluable  acqui- 
sition to  the  legal  profession  in  this  country. 

Yours  sincerely, 

T.  W.  Clerks. 
Also,  highly  flattering  testimonials  have  been  received  from  the  Hon.  Simon  Greenleaf, 
the  Hon.  »am.  J.  Hitchcock,  and  other  distinguished  lawyers.  ^-^  , 
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PRINCIPAL  AND  AGENT.  A  Treatise  of  the  Law  of  Principal  and 
Agentt  chiefly  with  Reference  to  Mercantile  Transactions.  By  W.  PaUty. 
Third  Edition,  with  additions.  By  /•  H.  Lloyd.  To  which  copious  Notes 
are  added,  embracing  the  leading  English  authorities  which  have  arisen 
since  the  publication  of  the  original  work ;  together  with  the  roost  important 
decisions  in  the  Courts  of  the  United  States,  and  of  the.  several  States  of  the 
Union.  By  John  A.  Dwdap^  Counsellor  at  Law,  and  a  Member  of  the  New 
York  Bar.     1846. 

RAYMOND'S  CHANCERY  DIGEST.  Dlgeeled  Chancery  Cases,  con- 
tained in  the  Reports  of  the  Court  of  Appeals  in  Maryland.  Harris  &  Mc- 
Henry,  4  toIs.  Harris  &  Johnson,  7  vols.  Harris  dc  Gill,  2  vols.  Gill  & 
Johnson,  7  vols.     By  James  Raymond,  of  the  Maryland  Bar. 

EEVISED  STATUTES  OF  NEW  YORK'.  3  Volumes.  Third  Edition. 
Banks,  Gould  &  Co.  of  the  City  of  New  York,  and  Gould,  Banks  &  Gould, 
of  Albany,  Law  Booksellers  and  Publishers,  are  preparing  an  edition  of  this 
work  for  the  press.  It  will  contain  all  the  additions  and  alterations  that  may 
be  adopted  and  introduced  in  the  new  Constitution,  and  the  enactments  of  the 
Legislature  of  1847  upon  the  same.  The  publishers,  in  order  to  have  this, 
important  work  unexceptionable  to  the  public,  have  contracted  with  Messrs. 
Samuel  Stevens  and  John  A.  Collier,  Counsellors  at  Law,  of  the  City  of 
Albany,  to  prepare  for  them  this  great  work.  These  gentlemen  are  well 
known  to  the  judiciary,  and  to  the  members  of  the  bar  of  this  State ;  it  is  use- 
less, therefore,  to  say  any  thing  that  can  add  to  their  qualifications  for  the* 
task ;  they  are  considered  to  be  at  the  head  of  our  bar.  Their  characters 
and  reputation  as  lawyers  are  at  stake.  They  will  make  it  the  best  work  of 
the  kind  extant.  Ail  the  decisions  of  our  Courts,  and  other  useful  matter 
that  have  any  analogy  or  bearing  upon  the  construction,  intent,  meaning  or 
explanation  of  our  Constitution  and  Laws  will  be  abridged,  and  introduced 
in  the  text  or  body  of  the  work  where  it  properly  belongs ;  in  fact  it  will,  (as 
it  is  intended,)  supersede  all  other  editions  of  the  Revised  Statutes.  The 
publishers  will  commence  printing  this  work  at  the  close  of  the  session  of 
the  Legislature  of  1847,  and  they  promise  to  hasten  its  completion  as  fast  as 
practicable— -nothing  on  their  part  will  be  omitted  to  make  it  useful  and 
cheap.  The  paper,  printing  and  binding  will  be  of  a  superior  quality,  and 
the  price  as  low  as  it  can  be  afforded,  a  trifle  over  the  cost — looking  to  fu- 
ture editions  for  their  profit. 

RUDIMENTS  OF  AMERICAN  LAW  AND  PRACTICE,  on  the  Plan 
of  Blackstone.  Prepared  for  the  use  of  Students  at  Law,  and  adapted  to 
Schools  and  Colleges.    By  Thomas  W.  Gierke,  Counsellor  at  Law. 

TABLE  or  coirrsMTB. 
Analytical  Outline. 
Chapter  I. — Definition  of  law ;  its  various  branches ;  objects  of  municipal  law ;  division  of 
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Chapter  Xd — Vindictive  justice.  Sect  1,  Of  summary  conviction  ;  9,  Of  arrests ;  3,  Of 
commitment  and  bail;  4,  Of  presentments  and  indictments ;  5,  Of  process  upon  an  indict- 
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Extract  •/  m  Letter  from  Judgt  Sioryn 

Cambridge,  May  95, 1843. 
Mcasaa.  Gould,  Bjlmbs  Sl  Co. 

Gentlemen—  *  •  Mr.  Cleike*s  Rndiments  of  American  Law  and  Praetke,  appeal*  t# 
me  to  be  drawn  np  with  great  care ;  and  to  condense  in  a  brief  form  a  great  deal  of  learning, 
liigbiy  useful  to  students  at  law,  and  well  adapted  to  the  highest  daases  in  our  colleges  ; 
nnd  especially  for  students  in  the  State  of  New  York. 

I  am  with  the  highest  respect, 

Your  obedient  servant, 

Jonm  Btoku 

From  the  Worn.  S,  Cfrtttdeaf. 

Cambridge,  May  14, 1649. 
Mnsta.  Gwra.D,  Bambs  db  Cm. 

Please  accept  my  aineero  thanks  for  the  oopy  «f  Mr.  Cloiko's  Rndioients  which  yon  wt^ 
•o  kind  ns  to  send  me.  I  have  looked  it  over  with  somo  attontion  and  think  ho  has  snoeess-, 
fully  executed  all  that  he  prspssed  in  his  prefhce,  and  that  it  will  prove  a  very  aocepUble 
hand-book  to  those  for  whose  use  it  was  intended,  partienlariy  within  the  State  of  New 
York,  to  whose  laws  it  has  especial  reference.  The  plan  of  the  work  is  cxoeUent,  and  the 
nnthor's  judgment  is  evinced  in  the  selection  of  the  oonrees  from  which  he  has  drawn  ;  ex- 
cepting that  I  think  he  should,  at  thio  day,  hav«  derived  the  law  of  Bailments  and  Equity 
from  the  works  of  Mr.  Justice  Story,  rather  than  from  those  of  Sir  William  lones  and  Mr. 
Jeremy. 

Veiy  nspeoUWIy  yovn, 
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SANDFORD'S  CHANCERY  REPORTS.  1  Vol.  Reports  of  Ca«es 
argued  and  determined  in  the  Coart  of  Chancery  of  the  State  of  New  York. 
Before  the  Hon.  Lewis  H.  Sandford,  Assistant  Yice-Chancellor  of  the  First 
Circuit. 

SAUNDERS'  REPORTS.  3  Vols.  The  Reports  of  the  Most  Learned  Sir 
Edmund  Saunders,  Knight,  late  Lord  Chief  Justice  of  the  King's  Bench,  of 
several  Pleadings  and  Cases  in  the  Court  of  King's  Bench,  in  the  time  of  the 
Reign  of  His  Most  Excellent  Msjdsty  King  Charles  the  Second.  Edited, 
with  Notes  and  References  to  the  Pleadings  and  Cases,  by  John  WUHams^ 
one  of  his  late  Majesty's  Serjeants  at  Law.  Fifth  Edition.  By  John  Pat'^ 
teson,  of  the  Middle  Temple,  now  one  of  the  Judges  of  the  Court  of  Queen's 
Bench,  and  Edward  Vaughan  WtUiams^  Barristers  at  Law.  In  Three  Vo- 
lumes.    Sixth  Edition.     By  Edtoard  Vaughan  WHUams,    1846. 

SESSION  LAWS.  The  Session  Laws  of  the  State  of  New  York,  from 
1821  to  1846,  inclusiTO.     In  Twenty.five  Volumes. 

SHERMAN'S  MARINE  INSURANCE.  An  Analytical  Digest  of  the  Uw 
of  Marine  Insurance,  containing  a  Digest  of  all  the  Cases  adjudged  ia 
this  State,  from  the  earliest  Reports  down  to  the  present  time.  With  Re- 
ferences to  an  Appendix  of  Cases  decided  in  the  Supreme,  Circuit  and  Dis* 
trict  Courts  of  the  United  States,  from  the  earliest  period  down  to  the  year 
1830.     By  Henry  Sherman^  Counsellor  at  Law,  New  York. 

From  the  Hon.  Judge  Sherman,  of  Conn. 

Fairfield,  Conn.  Dec.  38,  1841. 
Bear  Sir — ^I  had  the  pleaiare  and  the  honor  to  receive  your  friendly  note,  and  the  voltune 
which  it  accompanied.  There  is  no  other  State  in  the  Union  where  the  law  of  Marine  Inaur- 
ance  haa  received  lo  frequent  and  able  discusiion  as  in  New  York,  or  whose  coaits  were 
more  competent  to  settle  and  apply,  by  deoisions  commanding  the  highest  respect,  the  prin. 
ciples  which  compose  that  important  branch  of  jurisprudence.  Your  Digest  of  these  de- 
citfionfl,  with  references  to  those  of  the  National  Courts  contained  in  your  appendix,  will  bo 
useful  iu  the  libraries  of  gentlemen  of  the  bar,  not  in  your  own  State  only,  but  in  every 
other.  Your  arrangement  is  convenient  for  ready  reference,  and  the  compilation,  so  far  as 
my  opportunity  for  perusal  will  enable  me  to  judge,  ui  faithful  and  judicious. 

Accept  my  grateful  acknowledgments  for  the  testimony  of  friendship  and  respect  which 
you  have  here  presented.  The  work  gives  proof  of  industry  and  talents  which  gnarantiea 
the  future  usefulness  and  reepectability  of  its  author :  a  consideration  from  which,  be  assnr- 
•d,  dear  Sir,  I  derive  the  highest  satufaction. 

Very  sincerely  youre, 

Roaaa  M.  Sbsbm ak. 

From  the  Hon,  Charlee  Chauncey,  Philadelphia. 

Philadelphia,  January  3,  1843. 

Dear  Sir^I  have  received  the  copy  of  your  Digest,  which  yon  were  so  kind  as  to  send 

me,  with  your  very  acceptable  note  of  the  2i2d  nit    I  have  examined  the  Digest  with  some 

care,  and  am  pleased  that  your  labor  has  been  employed  upon  so  important  a  subject,  and' 

that  you  have  been  eminently  sueeesiful  in  your  efibit.    I  think  the  profession  is  laigely  m- 
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debtod  to  yoo,  for  the  manner  in  which  the  work  hat  been  done.    I  beg^  yon  to  accept  ny 
thanka  for  your  kind  attention  in  sending  me  the  work. 

I  am,  dear  Sir,  reapectfully,  yr.  ob*t  aerv't, 

Ch  Chaunobt. 

From  the  Hon.  Alfred  Conkling,  Judge  of  the  United  States  Dutriet  Court  for  the  Norths 

ern  District  of  New  York, 

Albany,  January  S9,  1843. 
Dear  Sir — I  am  yery  much  obliged  to  you  for  the  copy,  yon  have  been  so  kind  as  to  vend 
me,  of  your  work  on  the  Ltaw  of  Marine  Iniurance.  After  the  beet  examination  I  ha¥« 
been  able  to  give  it,  it  appears  to  me  to  be  a  well  digested,  well  arranged,  and  very  useful 
book.  I  think  very  favorable  also  of  the  composition  of  the  work.  The  style  is  neat  and 
perspicuous,  and  the  language  correct  and  precise.  I  think  it  cannot  fail  to  be  advantageous 
to  your  reputation. 

Believe  me,  my  dear  Sir,  with  great  regard,  very  truly  youn, 

A.  CONXUNG. 

From  the  Hon,  Thomas  Day^  Hartford,  Conn, 

Hartford,  January  22, 1842. 
Dear  Sir — I  thank  yon  for  the  copy  yon  sent  me  of  your  Digest  of  the  Law  of  Marine  In- 
surance. From  the  examination  I  have  given  it,  1  think  it  has  extrinsic  merits,  and  I  shall 
value  it  besides  for  the  giver's  sake.  I  send  you  herewith  a  copy  of  the  first  part  of  14  Conn. 
Rep.  which  is  just  out.  It  contains  several  able  opinions  of  Judge  Sherman,  which  I  have 
no  doubt  you  will  read  with  much  interest.  The  appendix,  if  it  fails  to  interest,  may  at 
least  amuse  you.  Youn  truly, 

Thomas  Dat. 

From  Judge  Hiteheock,  Professor  in  the  Law  School,  New  Haven, 

New  Haven,  May  2,  1843. 
Dear  Sir — I  have  examined  your  Digest  of  the  Law  of  Marine  Insurance,  containing  all 
the  New  York  cases,  with  an  appendix  of  cases  decided  elsewhere  ;  and  I  take  pleasure  In 
saying  that  the  work  is  a  useful  manual  for  the  practising  lawyer,  and  valuable  as  a  book 
of  reference  for  the  student  and  the  scientific  teacher,  inasmuch  as  it  furnishes  in  a  detach- 
ed and  condensed  form  a  multitude  of  cases  scattered  through  numerous  volumes  too  costly 
to  be  generally  purchased,  and  requiring  more  time  for  a  thorough  investigation  of  all  the 
cases  they  contain  than  the  student,  practitioner,  or  teacher,  can  conveniently  devote  to  the 
subject.  Allow  me  to  express  my  thanks  for  a  copy  received,  and  to  add  a  hope  that  you 
nay  be  remunerated  for  your  labors. 

With  much  respect,  your  friend  and  former  instmctor, 

Samuel  J.  Hitchcocx. 

From  the  Hon.  John  Duer. 

13th  April,  1843. 

Dear  Sir — ^I  thank  yon  sincerely  for  the  honor  you  have  done  me  in  presenting  me  with 
A  copy  of  your  valuable  Digest  of  American  decisions  on  Marine  Insurance,  and  doubt  not 
that  I  shall  find  it  of  much  use  in  the  researches  in  which  I  am  engaged.      «        •        • 

With  your  uncle,  to  whom  your  work  is  inscribed,  I  am  well  acquainted,  and  entertain 
for  him  the  high  respect  to  which  his  talents  and  character  so  greatly  entitle  him. 

Very  truly  yours, 

Jno.  DVKl. 

From  the  Hon.  Judge  Vanderpoel 

New  York,  38th  February,  1844.   ; 
My  dear  Sir— 1  have  too  long  delayed  acknowledging  the  receipt  of  yoor  Digest  of  the 
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Lanr  of  If  uiae  Iiumniiee.  I  bsre  looked  through  it  with  eonddenUo  care  mad  attentioo. 
Ae  my  profeniooai  panuiU,  before  my  appointment  to  the  Bench,  were  not  of  a  character 
to  render  me  rery  familiar  with  the  Law  of  Marine  Inearance,  my  attention  has  recently 
been  deyoted  to  that  branch  of  jnrispradence.  I  have  found  your  book  a  great  aoxiliary 
in  my  attempt  to  gain  tome  knowledge  of  the  labject  of  which  it  treats  and  have  no  hesita- 
tion in  recommending  it  to  the  Bar  as  a  highly  useful  and  meritorions  work. 

Yours  very  truly, 

A.  YAKDBnron^. 

STARKIE'S  NISI  PRIUS,  Reports  of  Cases  determined  at  Nisi  Prius,  ia 
the  Courts  of  Kirig*s  Bench  and  Common  Pleas,  and  on  the  Circuit,  from  the 
Sittings  after  Michaelmas  Term,  55  Geo.  III.  1814,  to  the  Siuings  after 
Michaelmas  Term,  57  Geo.  III.  1816,  inclusive.  By  Thomas  StarJae,  of 
Lincoln's  Inn,  Barrister  at  Law. 

STEVENS  AND  BENECKE  ON  AVERAGE  AND  INSURANCE- 
Treatises  on  Average,  and  Adjustments  of  Losses  in  Marine  Insurance.  By 
Stwens  and  Benecke.    With  Notes  by  WiUard  PhUUps. 

SWANSTON'S  CHANCERY  REPORTS.  Reports  of  Cases  argued  and 
determined  in  the  High  Court  of  Chancery,  during  the  time  of  Lord 
Chancellor  Eldon.  From  the  commencement  of  the  Sittings  before  Hilaiy 
Term,  1818,  to  the  end  of  the  Sittings  after  Michaelmas  Term,  1819.  By 
Clement  Tudway  Swanstan^  of  Lincoln's  Inn,  Barrister  at  Law.  First  Ame* 
rican,  from  the  last  London  Edition.  With  Notes  and  References  to  Ame- 
rican Cases.  By  Henry  W.  Warner,  Solicitor  and  Counsellor  in  Chancery. 
In  Three  Volumes. 

TILLINGH AST'S  BALLENTINE  ON  LIMITATIONS.  A  Treatise  on 
the  Statute  of  Limitations.  [21  Jac.  I.  c.  16.]  By  WiUiam  BaUentine,  of 
the  Inner  Temple.  To  which  are  added,  Notes  of  the  Decisions  made  by 
the  Supreme  and  Circuit  Courts  of  the  United  States,  and  by  the  Courts  of 
the  several  States,  whose  Decisions  have  been  reported,  upon  the  Limita-> 
Uons  of  Actions  at  Law  and  Suits  in  Equity  :  and  Notes  of  Decisions  mad# 
in  the  English  Courts  to  the  present  time«  except  those  cited  in  the  Text. 
Together  v^ith  the  Statutes  of  Limitations  of  the  State  of  New  York  ;  a  sum- 
inary  of  the  Statute  of  Limitations  of  the  several  States  of  the  United  States, 
and  of  the  Law  of  Prescription  of  Louisiana ;  and  a  Chronological  Digest  of 
the  English  Statutes  of  Limitations.  By  John  L.  TilUnghast^  Counsellor  at 
Law. 

TILLINGHAST'S  FORMS.  A  General  Collection  of  Forms  and  Prece. 
dents,  for  Process,  Entries  and  Pleadings  in  Civil  Actions  at  Law ;  adapted 
to  the  Revised  Statutes  of  tiie  State  of  New  York.  By  John  L.  TiOinghast^ 
Counsellor  at  Law. 

TIL^JNGHAST  AND  YATES'  TREATISE.  A  Treatise  on  the  Prin- 
ciples and  Practice,  Process,  Pleadings  and  Entries,  in  Cases  of  Writs  of 
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Error,  Wiits  in  the  Nature  of  Wrila  of  Error,  Appeals  and  Proceedings  in 
the  Nature  of  Appeals.  By  John  L,  TUlinghast  and  John  V.  N,  Yates^ 
Counsellors  at  Law.    In  Two  Volumes* 

TRIAL  OF  HENRY  W.  MERRITT,  a  Special  Justice  for  preserving  tbe 
Peace  in  the  City  of  New  York.  Containing  the  several  Opinions  delivered 
by  the  Judges,  the  Speech  of  the  District  Attorney,  and  an  Opinion  Deliver* 
ed  by  the  late  Judge  Irving,  in  the  ease  of  Abraham  M.  Valentine. 

VAN  NESS'  PRIZE  CASES.  Reports  of  Two  Cases  determined  in  the 
Prize  Court  for  the  New  York  District.     By  the  Hon.  Wm,  P.  Van  Ness. 

WARREN'S  LAW  STUDIES.  A  Popular  and  Practical  Introduction  to 
Law  Studies.  By  Samuel  Warren^  of  the  Inner  Temple,  Esq.  F.  R.  S. 
From  the  last  London  Edition. 

WENTWORTH'S  INDEX.    A  complete  Index  to  Wentworth's  System  of 
'  Pleading.     Compiled  with  a  view  to  lessen  the  labors  of  the  Profession  in 
referring  to  those  valuable  Precedents. 

WIGRAM  ON  WILLS.  Examination  of  the  Rules  of  Law  respecting  the 
admission  of  Extrinsic  Evidence  in  aid  of  the  Interpretation  of  Wills.  Third 
Edition,  with  American  Notes  and  References. 

WHEATON'S  LAW  OF  NATIONS.  History  of  tbe  Law  of  Nations  in 
Europe  and  America,  from  the  Earliest  Times  to  the  Treaty  of  Washington^ 
1842.  By  Henry  Whsat&n,  L.  L.  D.,  Minister  of  the  United  States  at  the 
Court  of  Berlin,  Corresponding  Member  of  the  Academy  of  Moral  and  Pdi« 
tical  Science  in  the  Institute  of  France.  1845.  See  American  Law  Maga* 
zine.  Law  Reporter,  Hunt^s  Merchant's  Magazine,  and  American  Review. 
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Intkodvction. — Sketch  of  the  Hiatory  of  the  Law  ofNatione  in  Europe  from  the  earUewt 
Timet  to  the  Peace  of  Weetphalia,  Interiiatiooftl  Law  of  tbe  ancient  States  of  Greeee  and 
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WHEELER'S  CRIMINAL  CASES.  Reports  of  Criminal  Law  Cases, 
with  Notes  and  References ;  containing  also  a  view  of  the  Criminal  Laws  of 
the  United  States.  Bj  Jacob  D.  Wheeler^  Counsellor  at  Law.  In  Three 
Volames. 

ADWETISBMENT. 

The  work  will  contain  all  the  criminal  cases  tried  in  the  courts  of  the  United  States,  and 
of  the  several  states  since  tbe  period  of  the  revolution.  It  will  also  contain  state  papen  in 
this  department  of  law— the  opinion  of  eminent  men,  and  the  forma  used  in  criminal  pro- 
ceedings*    In  short,  it  is  intended  to  embrace  the  whole  range  of  criminal  jurisprudence. 

Circulars  have  been  addressed  to  the  members  of  tbe  bar,  judges,  &c.  in  the  diflerent 
states  for  the  purpose  of  obtaining  these  trials,  dtc.  and  the  kindness  of  these  gentlemen, 
and  the  attention  of  numerous  other  correspondents,  authorize  the  editor  to  insure  his  friends 
the  collection  will  be  complete. 

The  importance  of  the  work,  and  the  magnitude  of  the  undertaking,  it  is  expected  will 
ensure  it  some  attention,  not  only  from  the  profession,  but  also  from  those  who  feel  themselves 
interested  in  the  literature  of  our  country.  It  is  the  first  and  only  attempt  that  has  been 
made  to  rescue  from  oblivion,  important  and  interesting  criminal  trials  that  have  taken  place 
in  the  United  States,  and  which,  independent  of  their  unmediate  usefulness  to  the  lawyer, 
are  highly  important  to  the  statesman  and  philosopher.  <<  They  exhibit  human  nature  in 
all  its  varity  of  forms  and  color." 

The  first  and  second  volumes  of  this  work  have  been  published.  The  firrt  volume  is  prin- 
oipally  filled  with  cases  collected  in  the  courts  of  this  city ;  the  second  volume  contains  a 
treatise  on  the  criminal  laws  of  the  United  Stales,  more  extensive  than  can  be  found  in  any' 
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other  book  ;  and  m  far  as  the  editors  and  pabliahers  hare  been  able  to  learii,  the  woifc  haa 
met  with  the  decided  approbation  of  the  gentlemen  of  the  bar. 

New  Toik,  September  6, 1824. 

DsAR  Sir  : — I  thank  you  for  the  information  I  have  Received  from  the  penual  of  your  two 
▼olumea  of*'  Reports  of  Criminal  Law  Caiea,"  and  I  conader  pablieations  of  such  a  nature 
extremely  important  to  the  interest  and  safety  of  the  community.  The  code  of  criminal  law 
cannot  be  too  thoroughly  studied,  nor  too  precisely  undentood,  by  erery  person  concerned 
in  the  administration  of  justice.  To  render  such  collections  safe  and  valuable,  the  details 
of  the  facts  and  proceedings  in  such  case  ought  to  be  full  and  ecrupulously  accurate.  I  am 
happy  to  learn  that  you  propose  to  enlarge  your  plan  (as  yon  ha?e  already  begun  in  your 
second  Tolume)  so  as  to  embrace  the  reports  of  state  trials  throughoot  the  Union.  You  will 
be  obliged  to  confine  yooiseif  to  cases  of  the  most  solemn  import  and  of  the  greatest  interest, 
and  1  wish  yon  every  possible  encouragement,  and  the  most  extensive  support.  I  am  de- 
cidedly of  opinion,  that  judicial  proceedings,  especially  in  criminal  cases,  ought  to  be  laid  open 
in  the  most  authentic  manner,  to  the  intelligent  and  impartial  observation  of  the  public. 
I  am,  with  great  respect  and  regard,  your  ob't.  Serv't. 

Jamks  Kent. 

Jacob  D.  Wrkeler,  Esq. 

New  York,  September  11, 1824. 
DxAR  S»! — ^I  have  perused  with  much  satisfaction,  your  two  volumes  of  "  Reports  of 
Criminal  Law  Cases,"  which  you  had  the  goodness  to  leave  with  me.  A  collection  of  cases, 
of  this  nature  has  been  long  desired  by  our  profeanon,  and  cannot  fail  to  prove  extremely 
useful.  Oar  criminal  code  differs  materially  from  that  of  England,  and  rendere  reports  of 
our  own  criminal  and  state  trials  highly  important  to  every  practising  lawyer.  I  cannot 
withhold  my  approbation  of  the  manner  you  have  adopted  in  preparing  these  reports,  and  of 
the  labor  and  talents  you  have  displayed.  I  hope  you  will  be  amply  remunerated,  and  thua 
•ncouraged  to  pureue  the  laudable  undertaking.  I  cordially  recommend  them  to  public 
patronage. 

I  am,  dear  Sir,  respectfully,  your  friend, 

J.  O.  Hoffman. 
Jacob  D.  Wheeler,  Esq. 

New  York,  September  15, 1834 
Dear  Sir. — Various  circumstances  have  as  yet  prevented  my  perusing  the  reports  of 
Criminal  Trials  which  you  have  already  published,  with  that  accuracy  which  would  instify 
my  passing  an  opinion  on  them  ;  particularly  as  my  business  rarely  calls  me  into  the  crimi- 
nal courts.  I  can  however  say  with  great  pleasure  that  I  highly  approve  of  the  pnblieation 
you  now  propose,  to  comprehend  the  important  trials  and  decisions  of  criminal  cases  in  our 
own  courts,  and  those  of  the  other  states  of  the  Union.  I  very  sincerely  wish  you  success, 
reputation  and  emolument  from  its  execution. 

I  am.  Sir,  with  much  respect,  your  obedient  servant, 

Thomas  Addis  Emmet. 
Jacob  D.  Wheeler,  Esq. 

New  York,  September  3, 1824. 
Dear  Sir.<— Although  aware  how  little  importance  is  usually  attached  to  reooromenda- 
tions  of  this  kind,  I  have  the  pleasure  to  think,  in  common  with  many  of  your  brethren  at 
the  bar»  your  work  possesses  strong  claims  to  public  patronage.  Criminal  trials  interspened 
with  annotations,  and  a  brief  analysis  of  the  law  applicable  to  each  class  of  cases  as  thoy 
^rise  in  practice,  stamp  your  work  with  originality  of  plan,  while  it  has  the  more  rare  merit 
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of  eombinniig;  geoenl  iostraciioii  witbjadioial  precedent,  and  addreastng  itself  with  joft  pre* 
4enBiona  of  ntility  equally  te  the  public  and  to  the  bar.  Allow  roe  to  add,  he  moat  read  your 
eaiea  with  indifference,  who  does  net  perceive  them  to  be  lelected  with  care,  intermingled 
with  matter  evincing  much  and  attentive  reading ;  digested  with  discrimination,  and 
ezprassed  in  a  style  concise  and  petspicaous. 

Year's  respectfully, 

D.  Gbabak. 
Jacob  D.  WnHSUEa,  E^. 

New  York,  September  6, 1634. 
Dka*  Sir. — The  manner  in  which  you  have  heretofore  edited  your  "  Criminal  Law  Re- 
ports," entitles  you  to  the  unqualified  approbation  of  our  profession. 

Your  proposed  plan  of  reporting  every  criminal  case  throughout  the  Union,  will  enable 
the  profession  of  our  own  state  to  avail  itself  of  the  learning  and  researches  of  that  of  the 
sister  stales.  It  will  tend  to  produce  an  uniformity  in  the  trial,  and  perhaps  the  punishment 
of  offenders  in  the  several  states,  and  preserve  a  portion  of  our  history  highly  interesting  to 
all  classes  of  our  people. 

I  beg  leave  to  express  my  entire  confidence  in  your  fitness  for  this  important  work,  and 
my  earnest  wishes  for  your  success. 

Your's  truly, 

William  M.  Prick: 
Jacob  D.  Whsslbb,  Esq. 

New  York,  SepUmber  3, 18SM. 
Dbaji  Sib.-— Your  object  in  making  a  collection  of  American  State  Trials  is    highly  men* 
torious,  and  its  faithful  execution  wilt  deserve  the  thanks  of  the  profession. 

Many  trials,  involving  questions  interesting  to  the  American  lawyers  and  politicians,  have 
not  yet  been  published. 

Your  reports  of  Criminal  Law  Cases,  with  notes  and  references,  furnish  ample  testimony 
ef  the  patience,  industry  and  talent,  which  will  be  exerted  in  giving  a  character  to  your  pro- 
posed work. 

With  great  confidence  in  the  success  of  your  undertaking,  and  with  the  best  wishes  for 
your  prosperity. 

I  am,  very  respectfully,  your  obedient  servant, 

H.  Maxwell. 
Jacob  D.  Wbexleb,  Esq. 

New  York,  September  4,  18d4r 
Dear  Sir^— I  am  gratified  to  find,  that  you  intend  publishing  all  the  interesting  Criminal 
Trials  which  have  taken  place  throughout  the  United  States.  The  crisis  is  favorable  to  such 
an  enterprise.  Our  law  must  every  day  become  more  rational,  and  it  is  highly  desirable  that 
it  should  be  uniform.  Such  a  compilation  of  American  Cases,  will  furnished  the  eonteropla* 
tive  reader  with  subjects  of  comparison,  the  sorest  way  of  knowledge ;  and  the  notes  and 
references  to  English  authorities,  made  by  one  so  competent  as  I  know  yon  to  be,  will  open 
«  vast  field  of  useful  specnlation,  and  a  sure  road  to  the  general  advancement  and  improve- 
ment  of  our  criminal  jurisprudence. 

Your's  respectfully, 

WiLUAM  SlMMOIf. 

Jacob  D.  Wheeler,  Esq. 

to  the  patrons  of  this  work* 
Notwithstanding  I  have  detailed  the  plan  of  this  work  in  the  numbers  as  they  have  been 
issued  from  the  press,  and  in  the  public  jonrnals,  I  cannot  omit  laying  a  wontor  two  here,  at 
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the  close  of  the  lecond  Tolame,  in  relation  to  it  My  object  if,  to  ooUect  and  |»nbliafa  erory 
criminal  trial  that  has  occnrred  in  the  United  Statetf  making  a  complete  collection  of  ilmcri- 
ean  State  Trials,  They  will  eontain  triali  in  fall,  decisione  of  the  judges,  state  papefe, 
legislative  reports,  &c.,  and  every  thing  that  can  tend  to  throw  light  upon,  or  elucidate  ihe 
criminal  jarisprndence  of  onr  country.  They  will,  in  moot  instances,  be  pnbiished  entire ; 
and  if  all  the  cases,  &c.  can  be  collected,  (and  I  have  not  the  least  doubt,  (roia  the  mass 
of  matter  already  in  my  possession,  they  can,)  it  is  difficult  to  conceive  a  publication  of  greater 
importance,'  in  a  national  point  of  view,  than  such  a  collection  would  be ;  nor  of  one 
more  useful  to  those  gentlemen  engaged  in  the  practice  of  the  criminal  law. 

To  make  the  work  still  more  valuable,  the  cases  hereafter  will  be  set  op  in  type  similar  to 
that  of  the  preface  in  this  volume :  by  that  means  a  much  greater  quantity  of  matter  will 
be  printed  on  a  page,  without  any  additional  expense  to  subscribers.  It  is  also  con- 
templated to  add  to  each  volume,  in  the  form  of  an  appendix,  the  forms  veed  in  criminal 
proceedings  in  the  United  States.  They  will  be  printed  with  the  greatest  care  and  ac- 
curacy. 

I  hope  the  preface  to  this  volume  will  be  found  useful  as  a  reference,  dtc  The  acts  of 
Congress  have  been  copied  verbatim,  and  the  construction  given  to  them  by  courts  of  justice 
follow,  each  in  their  order :  so  that  the  reader  will  have  before  him  the  statutes  of  the  United 
States,  and  the  adjudication  of  the  courts  upon  them. 

If  it  can  aid  the  learned,  who  have  not  time  to  look  into  a  great  number  of  books  for  prin- 
ciples collected  within  the  small  compass  of  this  preface  ;  or  if  it  can  assist  those  who  are 
beginning  their  studies,  and  are  at  a  loss  for  a  connected  and  systematic  view  of  the  principleo 
of  criminal  jurisprudence,  I  shall  congratulate  myself  on  being  of  some  little  service  to  thoea 
to  whom  I  am  always  willing  to  be  indebted  ;  and  for  the  time,  expense  and  trouble,  {for 
really  it  has  cost  me  not  a  little  of  either,)  shall  consider  myself  amply  remunerated. 

J.  D.  Whebuui. 

New  York,  July  Utk,  1834. 

YATES'  PLEADINGS  AND  FORMS.  A  colleciioo  of  Pleading*  and 
Practical  Precedents,  with  Notes  thereon,  and  approved  Forms  of  Bills  of 
Costs;  containing,  also,  References,  &c.,  to  Graham's  Practice,  Second 
Edition.     By  John  V,  N.  YcUes^  Counsellor  at  Law. 

INTRODUCTION. 

No  work  has  appeared,  since  the  Revised  Statutes  were  passed,  containing  precedents  of 
proceedings  in  courts  of  record  in  this  state,  except  the  book  "  of  forms  and  precedents," 
compiled  seven  years  ago,  by  Mr.  Tillinghast,  the  greater  part  of  which  was  printed  before 
all  the  Revised  Statutes  were  published  ;  consequently  his  forms,  in  several  respecU,  hava 
been  materially  affected  or  rendered  inappropriate  by  those  and  other  statutes  subsequently 
passed  and  by  the  judicial  decisions  giving  construction  to  them. 

To  remedy  this  evil,  the  present  compilation  is  offirred  to  the  profession  and  the  public 
It  cannot,  however,  be  reasonably  supposed,  nor  is  it  pretended,  that  within  the  compus  of 
one  volume  every  precedent  necessary  in  a  suit  at  law  can  be  contained.  All  that  ie  |»e- 
tended  or  hoped,  is,  that  it  does  embrace  many  useful  forms  to  aid  the  student,  and  the 
bar,  in  the  progress  of  litigation.  From  standard  law  writers,  such  as  Lilly ,  Richardson. 
Chitty,  Tiddf  Archbold,  Story,  and  others,  the  compiler  has  freely  drawn  for  precedents. 
He  has  also  resorted  to  our  own  reporters  for  the  same  purpose.  In  every  instance  he  has 
■ought  to  make  those  precedents  conform  to  the  existing  statutes.  On  some  occasions,  too, 
he  has  adopted  pleadings  drawn  by  able  counsel,  in  causes  then  actually  pending  in  onr 
conrts.  He  ought  likewise  to  add,  that  some  of  the  forms,  partlculariy  in  efeetment,  parti- 
tion and  replevin,  he  has  uken  from  Mr.  Tillinghast's  volume ;  but  he  mnat  say  at  tha 
same  time,  that  he  has  taken  the  liberty  of  altering  and  modifying  them  in  several  particn4 

uigiiizea  oy  ^._j  v-/ vy 'i  I V^ 


BANKS,  GOULD  &  CO/S  PUBLICATIOM-  29 

lan»  (except  each  of  them  as.  the  Snpreme  Court  hid  revised  and  adopted)  and'ako  of  add- 
ing others  under  the  same  heads. 

The  compiler  has  given  in  this  work  precedents  in  mandamuM,  prohibition  and  audita 
querela  and  in  the  actions  of  account,  waste  and  nuisance.  He  thought  they  were  wanted 
hy  the  bar,  and  has  accordingly  furnished  them.  He  has  also  given  consecutively  the  forms 
usually  adopted  in  conducting  a  suit  to  a  judgment  by  default  and  on  verdict.  He  cannot 
flatter  himseir  that  the  work  is  wholly  Aree  from  censure.  Exclusive  of  the  errata  which 
have  been  noted,  (and  most  of  which  arose  on  account  of  his  absence  from  the  city  of  Al- 
bany during  the  revision  of  the  work,)  there  may  be  others  justly  liable  to  eriticisoi.  He 
has  endeavored  to  remove  at  least  one  objection  ;  an  objection  often  and  truly  made  against 
books  of  this  kind,  that  of  having  a  confused  or  imperfect  Index.  He  has  endeavored  in 
this  work  to  give  a  full  and  complete  Index,  together  with  an  Analytical  Table,  and  he 
hopes  they  will  both  prove  faithful  guides.  The  order  in  which  he  intended  the  forms  to 
appear  has  sometimes  been  deranged :  he  trusts  however,  that  ^bis  is  but  a  venial  error,  and 
if  the  precedent  be  found,  the  inquirer  for  it  will  probably  feel  iudifferent  as  to  the  particular 
part  of  the  book  iu  which  it  may  have  been  inserted.  In  conclusion  he  states  that  there  are 
eiQteB  and  some  practical  forms  in  this  work  which  may  prove  useful,  though  not  falling 
strictly  within  the  scope  or  purpose  of  its  publication ;  be  has  also  furnished  an  abstract  of 
precedents,  &c.  contained  in  our  own  reports,  and  a  table  of  abbreviations. 

Thb  CouFiLxa. 

ALLEN  ON  SHERIFFS.  The  Duties  and  Liabilities  of  Sheriffs,  in  their 
various  Relations  to  the  Public  and  to  Individuals  as  governed  by  the  Prin- 
ciples of  the  Common  Law,  and  regulated  by  the  Revised  Statutes  of  the 
State  of  New  York.  Revised,  corrected,  and  enlarged.  By  Otis  AUenp 
Counsellor  at  Law.     1845. 

CONTENTS. 

Introduction.  Chapter  1,  The  Sheriff;  2,  Under  Sheriff  and  Deputy ;  3,  Amst ;  4,  Bail 
«f  the  Sheriff;  5,  Fieri  Facias ;  6,  Capias  ad  Satisfaciendum :  7,  Escapes ;  8,  Writ  of  Posses- 
sion ;  9,  Writ  of  Habeas  Corpus ;  10,  Writ  of  Replevin  ,•  11,  Writ  of  Inquiry ;  13,  Attach* 
menCs;  13,  Fees  of  Sheriff;  14,  Coroners ;  15,  Forms.    Appendix. 

ELLIOT'S  DEBATES.  The  Debates  in  the  several  State  Conventions,  on 
the  adoption  of  the  Federal  Constitution,  as  recommended  by  the  General 
Convention  at  Philadelphia,  in  1787.  Together  with  the  Journal  of  the 
Federal  Convention,  Luther  Martin's  Letter,  Yates'  Minutes,  Congressional 
Opinions,  Virginia  and  Kentucky  Resolutions  of  '98-'99,  and  other  illustra- 
tions  of  the  Constitution.  In  Five  Volumes.  Second  Edition,  with  consi- 
derable  additions.  Collected  and  revised  from  contemporary  publications. 
Jonathan  Elliot,     Published  under  the  sanction  of  Congress. 

REEVE'S  DOMESTIC  RELATIONS.  The  Law  of  Baron  and  Feme,  of 
Parent  and  Child,  Guardian  and  Ward,  Master  and  Servant,  and  of  the 
Powers  of  the  Court  of  Chancery ;  with  an  Essay  on  the  terms  Heir,  Heirs, 
and  Heirs  of  the  Body.  By  Tapping  Reeve.  Second  Edition,  with  Notes  and 
References  to  English  and  American  Cases.  By  Lucius  E,  Chittenden, 
1846. 

WHEELER'S  LAW  OF  SLAVERY.  A  Practical  Treatise  on  the  Law 
of  Slavery ;  being  a  Compilation  of  all  the  Decisions  |^|^i)^^|ij^^d]jfct 
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in  the  several  Courts  of  the  United  States,  and  Stale  Courts.  With  copi- 
ous Notes  and  References  to  the  Statutes  and  other  Authorities,  systemati- 
cally arranged.     By  Jacob  D,  Wheeler,  Counsellor  at  Law. 


*^*  They  have  constantly  on  hand  a  large  and  general  assortment  of  Law 
Books,  both  Ancient  and  Modern  ;  New  Books  and  the  State  Reports  from  all 
parts  of  the  United  States  as  soon  as  published.  *  Public  and  Private  Libraries, 
and  the  Profession  generally,  supplied  on  liberal  terms,  both  as  to  price  and 
credit  at  either  of  their  stores  in  New  York  or  Albany.  Books  impdned  to  or* 
iler  per  steamer  or  packet. 
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BOOKS    IN    PRESS, 


I 

AND  WILL  BE  PUBLISHED  SHORTLY. 


PAINE'S  U.  S.  CIRCUIT  COURT  REPORTS.     Vol.  II.     Reports  of 
*  Cases  argued  and  determined  in  the  Circuit  Court  of  the  United  States  for 
the  Second  Circuit. 

GRAHAM  ON  NEW  TRIALS.  An  Essay  on  New  Trials,  by  David  Gra- 
ham. Second  Edition,  much  improved,  with  Notes  and  References  to  all 
the  modem  American  Reports,  by  David  Graham,  Jun.  Counsellor  at  Law. 

THEOBALD'S  PRINCIPAL  AND  SURETY.  A  Practical  Treatise  on 
the  Law  of  Principal  and  Surety,  particularly  with  relation  to  Mercantile 
Guaranties,  Bills  of  Exchange  and  Bail  Bonds.      By  W.  Theobold.      With 

'  Notes  and  References  to  American  Decisions.      By  John  A.  Dunlap,  Coun* 

'   seUor  at  Law. 

ENGLISH  CHANCERY  REPORTS.  Vols.  18, 19, 20  and  24.  Publish- 
ed  verbatim,  with  Notes  and  References  to  English  and  American  Decisions. 
By  John  A.  Dunlap,  Counsellor  at  Law.  Two  English  volumes  in  each 
American. 

DENIO'S  REPORTS.  Vols.  2  and  3.  Reports  of  Cases  argued  and  deter- 
mined in  the  Supreme  Court  and  in  the  Court  for  the  Correction  of  Errors 
of  the  State  of  New  York.     By  Hiram  Denio,  Successor  of  Hill. 

MACPHERSON  ON  THE  LAW  OF  INFANTS.  A  Treatise  on  the 
Law  of  Infants.  By  William  Macpherson,  of  the  Inner  Temple,  Barrister 
Law.     With  Notes  and  References  to  American  Reports. 

REVISED  STATUTES  OF  THE  STATE  OF  NEW  YORK.  3  Vols. 
It  wOl  contain  all  the  additions  and  alterations  that  may  be  adopted  and  in-* 
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troduced  in  the  new  Constitution,  and  the  enactments  of  the  Legislature  c€ 
the  year  1847  upon  the  same.  With  Notes  and  References  to  the  Decisions 
of  our  courts,  and  other  useful  matter.  By  the  Hon.  Samuel  StoTens  and 
John  A.  Collier,  Members  of  the  New  York  Bar. 

SANDFORD'S  CHANCERY  REPORTS.  Vol.  2.  Reports  of  Cases 
argued  and  determined  in  the  Court  of  Chancery  of  the  State  of  New  Yorl^ 
Before  the  Hon.  Lewis  H.  Sandford,  Assistant  Yice-Chancellor  of  the  First 
Circuit. 

EDWARDS'  CHANCERY  REPORTS.  Vol.  4.  Reports  of  Chancery 
Cases,  decided  in  the  First  Circuit  of  the  Sute  of  New  York»  by  the  Hon.. 
William  T.  McCoun,  Yice-Chancellor.  Rj  Charles  Edwards^  Counsellor 
at  Law. 


SECOND    HAND   LIBRARIES 

PURCHASED   OR   EXCHANGED. 

tC^"  Oentletnen  desirous  to  import  any  Law  Workf  by  leaving  their 
orders  at  either  Store  mil  be  promptly  attended  to.  Gentlemen  at 
a  distance  can  rely  vpon  as  speedy  a  supply  of  their  orders,  and 
being  as  liberally  dealt  wUh,  as  if  personally  present.  All  orders 
will  be  punctually  executed  at  either  Store. 


PRINTING. 


Reporters  and  other  gentlemen  who  may  wish  to  hare  their  works  either 
printed  or  published,  will  find  it  to  their  advantage  to  give  us  the  preference,  as 
we  have  confined  ourselves  almost  exclusively  to  printing  Law  for  the  last 
twenty  years.  In  point  of  price,  neatness,  accuracy  and  dispatch,  satisfaction 
will  be  given,  as  our  long  practical  experience  gives  us  a  decided  advantage 
over  others. 
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